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Abstract

This article aims to study the confidentiality during the mediation. The
study includes the duty to maintain the confidentiality of each party relating to
the mediation, admit facts based on mediation as the probable evidence and
calculate liability of each party failing to maintain the confidentiality. The Dispute
Mediation Act, B.E. 2562 (2019) prescribes the duty for each party to strictly
maintain the confidentiality. In case of proving any liability of one party during
the mediation, the court can impose the obligation not to abide with the dispute
resolution for both parties. The author personally found the ambiguity regarding
the legal imposition. The inquiries include whether or not the same rule will apply
with cases conducting outside the court, and if one party fails to maintain the
confidentiality causing the damage, which jurisprudence should one apply to
calculate liabilities. Comparing to acts in foreign countries, facts obtained during
mediation are considered to be confidential that each party is obliged to maintain
their confidentiality and not to expose some facts that will affect the right of
the evidence owner or being known as “without prejudice”, except from being
state otherwise by the laws. For example, the mentioned jurisprudence can be
omitted in order to prevent the public from serious harm or to act in accord
with agreed dispute resolution. Those exceptions allow the court to admit facts
derived from the mediation as the evidence by comparing the necessity and
the benefit from maintaining the confidentiality. If the necessity is prioritized,
the jurisprudence of admitting facts from the meditation will be omitted. In this
part, the legislation of Thailand has not specified an exception the prohibition
against hearing evidence for other necessary cases, and have no any law required
people involved mediation to be liable due to failure to maintain confidentiality,
they should be liable for any damage occurred from their acts. In the conclusion
of this article, the author suggests the content to amend the Dispute Mediation

ACT, B.E. 2562 (2019) to be more up-to-dated.
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naindedefimmunduneundnglumsdidunssuiufiansaned

dulspfiudosmusuiinduinnnnshidnuanuduannsinaindedeinm
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7. nadifnwmsnuanudusuiaainnisindindsvasngranedu

7.1 nIRIANYINYUUBVBIANIENTTUIBMTANU TR IENGMNIENTAT
senirsUseme (UNCITRAL)

ANENITUBNMTANUTENNAIIMENYMUNENMIANTENINUTEMATD UNCITRAL
Finsdavhnguaneidensindindedefininiu 2 atu 1#un UNCITRAL Model Law
on International Commercial Mediation (UNCITRAL Model Law) Faidunisafisuuu
1NASFIUIINQUINENSAsEnIUssmavesudazUssmaliAnaudundadeaiu
\ioanguassavietedrinluFesnnuuansrsiuveangminglundazsemal® waz
UNCITRAL Mediation Rules Suiungidavinidu i eligdyaildfiamandunaden

dmsumsidentdnisinaindsifunsyuiunisseSudefinm wazuidgmanuuaneig

' [
wva a o va o 1

Seawndiunamanseuntyganuiunuuldsudefinam undydinsaanannds
M3dnmanudusuinanmsinainas Tnedianuierdesiunsindedoatssening
dlndindedugnsdiinm msdawmedeya wazmsinweudu

7.1.1 nMsAndedaasszvinsdlnaindsfugnsalfinam auu1ns 8 una
UNCITRAL Model Law kag119151 5 ke UNCITRAL Mediation Rules lagnminnus
Tumafeduiglnaindsenanundedndedearsiugnsdiinmlaenieuiioiu
ey viselasueniugnsdiinnusazses1awnnaniy undeyganinaiiianuisual
iiolsilnaindglafiansandmuanszuiunisinsedearsiugnsdlfinim laveia
Muualignsalinmusasigeranulziuniousnaniu laguseiiuainaniunisel
mslnainde il el lndindeiamsaiafdiniusaudunslindeduaduayu

Auansdiinimdreladrendauinawauld®® vl glnandedguialunisdnguuuy

mslnainde menislignsaiinnlanuleiunsaienainiu lnemidsdannumngay

1 Junsiiig sailansd, LLu'swqangwmqa'jqﬁ'sanqslndLnﬁa%'aﬁwqwluﬂs:mﬂ‘lwa :
FaNaIUIINNYVNBUIILUUYEY UNCITRAL, (neniinusuSaya1ln vanansilfaansumndadia
Aaizlifenans uningdegsiaduding, 2549), i 43.

' United Nations General Assembly, A/Cn.9/506 Report of the Working Group on
Arbitration on the Work of Its Thirty-Fifth Session (Vienna, 19-30 November 2001), ed.

United Nations Commission on International Trade Law (2001), p. 21. para. 56.
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7.1.2 US2iud18181399009A208U A111951 10 Wie UNCITRAL Model
Law Baga1951 6 Wiig UNCITRAL Mediation Rules Anstualiiduiuiniamediuai
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o
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aduuisnguane e TngUszasdlumsiilldvsedadumudennadlunissedu

1Y |

FaRn1n lpen15$neiaudusutinaInnisinamastduntan iedulseiuii

v

mssndunsyuaunisinaindsagsnudunsilegrmslunsaun egralsAnuundygh
aananilundyaalaeiaseasa wsizanstiinierannasliaiuisaiame
Fortaaiedulunnuduld vieUssmadig q onadinsivuanguangliiusgiadu
Tanunsalanedewiaasedudunnududingnld wioiduniseniiulmdoawe
edadulmdulunudennassziudofinm lasnsdlidngmunefmuadadulidame
fo1fiaats snfegau madamengundnguifoadestunsnseyiiineign
msanAuyARailelilFsUSuRT BN uRauAn NS sUIRE U Y3eLile
uwiafeulszrnvuAniumundesfofuguam dsnndey viem uUasafoasisas
v3oiflofigatideifiaasidinsiflundnmssnmanudu!’

7.1.3 msfuileiaianissuinannisinainaeduweumdngiu smsnes 11
Wi UNCITRAL Model Law wazannsn 7 wiis UNCITRAL Mediation Rules Tnaundayel®
faansfandnfinsiuuandieadeiu ndnfemindnsdfinmidiauedeiianie
vioiausLuzLumInsgRvefinmiu lidleegnadinnmiedlnainde uiedu

Jomaasangnsdiinmlaadasladnsiunisinainds Usinginislnanaelivssay

7 United Nations, UNCITRAL Model Law on International Commercial Mediation
and International Settlement Agreements Resulting from Mediation with Guide to Enactment
and Use (2018), ed. United Nations Commission on International Trade Law (2022), p. 55.
para. 71.
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anszddnyrendl? unUydaiidvundesnsiuildferianssduinannisinainie
Juneundngiu laun

(1) Frutederfiaadediiaainnisinanagluldaniunszuiunissu 9
wagFullamewsundnguiiiendasfunszurunisinainde Taeudnliedn
foiftaasedliintulunisinaindssmuadosiusuiladuneundngiu aruding
Tsmegnsdiinm fladinds swfyanaduiiierdesiunslnaindesuiilvgnsd
finmvSorlnainde 1y nneanuvesgnsaiinmiiismnisindinds wieidugtae
vosfflnanaeslunisimihilnainde desiuiliiduneu udeuouneundngiu
Suinannslnainds Tasgnwuieshildviefanmeundngiudaoluilunis
AilunszuIiaNTNAd

1) fudedggnsdiinndiednimnisinainds viedeifianssiignsdainm
deladhevilsBugendnsmmsingdindedefinnm

2) rwidaturoiruzvesgnsdifinmiiAntulunslndinde it dully
Tihlugniseiveiiny

3) funas Fr3uresgnadifimmiviitusziunslnginde

4) Tovaupvosylnanae

'8 United Nations General Assembly, A/Cn.9/468 Report of the Working Group on
Arbitration on the Work of Its Thirty-Second Session (Vienna, 20 - 31 March 2000), ed. United
Nations Commission on International Trade Law (2000), p. 7. para. 27.

' United Nations General Assembly, A/Cn.9/Wg.li/Wp.108 Settlement of Commercial
Disputes Possible Uniform Rules on Certain Issues Concerning Settlement of Commercial
Disputes: Conciliation, Interim Measures of Protection, Written Form for Arbitration Agreement
Report of the Secretary General, ed. United Nations Commission on International Trade Law

(2000), p. 7. para. 26.
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uanNd f1a aygylanaINs waresdnsdu 4 Alsruranainisiesgnyniy
IilvihilazbiveusuileteaiiaaieduAnannisinainds Welduneundngilunis
dudunszuauiansanaime? lngaseuaguluisnisdniunszuiunisdu q fiens
Antulumenddsenalaifedestunslndinds

ol wenumdngruiidutofiarieifoguaranmnsathduld laidesiadivhaly
suiladunerundngrulunisdniunszuiniiansuned udanedeifiaaieiiiniy
mnmslnaindeviiuilienssuiladuneumdngu?

(2) fesnifumsiunitendaiinnseduinannislnandeluldlunisdniu
nszuaunTaY uazdesnifunisiaudameneundnguduiinainnisinginde
foifiaasaduinanmslndindes enaldsunseniulisuiladuneundngiuld min
\Junsdiinguuieimualiamnsasniiuld famguaianiseniiu ldud anseaiy
Tanunsosuiladeriianis ilethlulifigaiuas tedulidulunudennassefutefinm
wazmseniuiesnngnsdifimmldanasiuliliainsadamedoiaaieduinainnis
lnainaglé? fidedanaindesniuilfaunsadamedeiassailegnsdiinmldnnas
sn il denalivanihusuilsioiriantaannsindindedunenumndngruenaliansn

Faruldleass wazlunsdifAmas anaIsulaniuintewiaaseduinainnisinawnae

2 United Nations, UNCITRAL Model Law on International Commercial Mediation
and International Settlement Agreements Resulting fromm Mediation with Guide to Enactment
and Use (2018), pp. 47-48. para. 72-75.

! bid., pp. 49-50. para. 78-79, 82.

? gonatll ann, mnusuiauazauduiuvasfuszusndeinimludainimnianidivd
senineUsene, GveniinusUSayanin vangestfenansumingio aazdfaans nansalinivende,

2545), ¥ 140.
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7.2.1 msfuilsdaiianseduiinannislnaindsidunerundngiunield
wanmsnwanudusuinannsinginde

mMs¥nuinnudusuiinannisinainds finnsanaindeiiateduifnainnisg
lnawndsindunsditanunsaduiladungundnguldvieli amnnisdnemuin The
Federal Rules of Evidence Rule 408 Ainuuninngunangiuviedesdrduieniu
mslnainde LildufisensuiiednniigatanuiamuiiFoniedd® nanaelili
weundnguilduianmsinaindeuiliifiofigailunsdndunssuiufiansaned
Lidndunsauslivseazlinauselonl niadunmsuansdeniseensulunszuiuns
nainde? dhunenundngiudu q definadameudiannsoduileld vl dofands

yegiidutomiaasdwinannsinands ws Rule 408 Aviuslieausuiladuneu

'
a

wangula wu Wudewiaaseiiigauiaimsinaindenaiunislusmeninuades wie

al £ 24

mafigatitnisinanaelanliunistaedldardiivaunnis® egdlsinn nsusuld
Rule 408 aziinatsruilunisianiziuadifiatuntenasnisinainde wazandinai?
finnsddoinaassdwintulunisinaindeioduneiundngiu Favinlv Rule 408

Lifumsasnsilinmedeinaasaniintunounisduneuluduemma?’

? Federal Rule of Evidence 408

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible
to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not admissible.

% Christopher H. Macturk, Confidentiality in Mediation: The Best Protection Has
Exceptions, American Journal of Trial Advocacy, Volume 19 (1995), p. 418.

6 Owen V. Gray, Protecting the Confidentiality of Communications in Mediation,
Osgoode Hall Law Journal, Volume 36 Issue 4 (1998), p. 676.

*" Christopher H. Macturk, Confidentiality in Mediation: The Best Protection Has
Exceptions, American Journal of Trial Advocacy, Volume 19 (1995), pp. 419-420.
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sl Tunsfansanhdertaaiduiaannslnandelunsdlafidudeionss
Waweiiothunsuiladuneumdnguld wuhmalulssmaanigeluiniaziansan
InUsziiusesseleviianssae (public interest) 11 “nsiDmmedanioasesiudy
AUt Ui duwe umdngnuSeuigusue s niuiuss lemiaisisas
aaglasuamnmmnnmedoioasesing1s Adadudendniuuasdnamimnniiiu’
fafu minUssiuiihdsionsaned Weiusuifisuudiminvesnisinesslovd
as1saziinnnimusniulunsinwanudu nsdidnandeudumniirseniiu
M3snwanudusuinainnisinainds wWu afl United States v Exxon Corp. (1991)
geluaddanarufgadestunisdiunszuiunisinainasdefininlulszifiuEeanns
Benennudemennisiuiilvaadluuith uasiearudemouiusseiou s
dnfUrfiondeegiufawii nadidindrifsdestunavsslondlfidevos sz
duduewsgloviassuy mainidedeiliauasnazuntannudulubesiions
deransynudeUszvvu vilineuvdnguifsdumsindindesinanisetagnuely
Domgitornliusslevdmadosntuiu? wiend National Labor Relations Board
(NLRB) v Joseph Macaluso, Inc. (1980) Fududafinmszninadeuteduaziie
ann sy (@ni) sulsiinislndindesevinafuuduslivsravaudisaaudy
doRmmiugmsfiarsanvesma dheweiisdimissesomalivansZonglndinde
dhudtelvinsfiansnsautlss futeinmls wazsnvgrainnislvdeiiaadsianan
annsanszvinld lidaveudwiondnnisinuanudulunisinainde inszdefinm
sewhadhouednuazdhegninaiidetuliduanudy Felidunsasdindendnnis
$nwirudu madliidadeinsinaindedefivnussnuiinnudnduededaides
Snwanusiunamsgaavinsy Usglovdasisay wazdnwamudunansveslnainde

msfewalimunesendlnadinfennduneruiiefuilsdainasiasidunadonasdu

B Eric R. Max, Confidentiality in Environmental Mediation, New York University

Environmental Law Journal, Volume 2 Issue 2 (1993), p. 215.
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Funsemnniselevifiagldsuannssuilsderiianismnmeiidudlndinde® 3q
liauesfisuileenudaduglnaindemudifidiose

oehalsfion eléfin1sman Uniform Mediation Act (UMA) Zulu®) a.ei. 2001
WerdunnujiRdmsuglnainds uazairsmnuidesiuinnisinainaedunsyuiums
flanunsagidofinvlfodrefiuszansamuariinunm Tnedarszddnyfsadiunis
fnuimnududulinainnnslnaindein madawmedeiiasseduiinainmsinainde
Fadummduiiu Huendns (privilege) voayanadiiniiillunssnuenuduiiaunse
sndratuiiobilawedoiaaseduduanududingild ogrdlsinig doifass
fananealdsveyanaliinsdameld madunsaiivamannudndulunsideame
deiBsuiisundiinuannnniivanareinsinunnudu® lneinsfvunveuius
fidumneniuliaiunsasuilsdoiaasesduinannisindindsdunundngiu
Tngvnudlidraenanslunmsufiasliilamedoifiasieuinnnmslnaindediosuils
Humgundngiu Seanunsadnsuunsenifunguls feis!

1 =

(1) nsainansalinnlaanastulidaeels

Y

(2) nsalvsRulriinsUamedoiiansaneassae
(3) nsdinnsinandeiintulagunnses 1wy 015909 N1svliAngunsIe
WASI9NIENIBIAIY TNITINURULNBNTEYIIRAN1DIYT UTRINITNTLVIUTONE18Y

N3EvNIN15UNTURANNRANIDIQN

a s

(@) nsalsnduiinyszlovilunisuarmins aiefiaatinisnseyiRasanting

VATARONTT T0HARDITUEITU NIVBelnaNGy yaratiietasiunisinainds v3e
MAgItaiun1sALATENETaRNNYBINGUELUT LU

# Kimberlee K. Kovach, Mediation: Principles and Practice, pp. 152-153.

% Ellen E. Deason, Procedural Rules for Complementary Systems of Litigation
and Mediation - Worldwide, Notre Dame Law Review, Volume 80 Issue 2 (2005), p. 568.

*! Uniform Mediation Act (UMA) section 6
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7.22 m3ldunasmsmangraneasinensaiihdaiiiassuinannsinginde
TUldlumaiifia

mslfnmsmsmsnpraneiieadysyaraithieteifiasisuinnnnslngings
TldUselomilumeiin ffsnanmadinnussaneifiefuasesnssidunszuiuns
lndndgananune1e1uyeuiaenseUIUNTNNLYBITEUUARINTG TaemIn
lidfiunsieanuazadatenisimunlnwungilisnwmeanudulunmsingindeuda
douvinliinnslnaindeviammnnindetie uaznsnsszivdefinmimeauaisdauay
sesfuilegAtefinmazantesnssac® lngannsAnyimui uasgwasiniinisna
ngrineilemuauuazifunsdlfenann Tnegiidameanudulunisinainde Tnes
uazaslalame (any mediation participant who knowingly and willfully discloses
a mediation communication) ftugsasiuRnsedemefiotaenaanmaliome
Ay dsngussandeuiduiliuinueenuayauaisudnsd esssudey
uAglnainds Aldaglunsinainde uasAnldanedu o eussmideieaudems
fiail ns¥esvaAdmedingn ansdfinmiosoldniely 2 Yuuddnsdiining
videmsinmsnsvidulunmsasdiamsinwarmdu wiliAu ¢ Yduusfuiinsnsevi

AanaUULNnTW

%2 Sarah Rudolph Cole, Protecting Confidentiality in Mediation: A Promise Unfulfilled,
Kansas Law Review, Volume 54 Issue 5 (2006), pp. 1444-1445.

> The 2021 Florida Statutes Title V JUDICIAL BRANCH CHAPTER 44 MEDIATION
ALTERNATIVES TO JUDICIAL ACTION 44.406 Confidentiality; civil remedies.—

(1) Any mediation participant who knowingly and willfully discloses a mediation
communication in violation of s. 44.405 shall, upon application by any party to a court of
competent jurisdiction, be subject to remedies, including:

(a) Equitable relief.

(b) Compensatory damages.

(c) Attorney’s fees, mediator’s fees, and costs incurred in the mediation
proceeding.

(d) Reasonable attorney’s fees and costs incurred in the application for

remedies under this section.
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7.3 nsalfnw1veslsEmAdIngy UsemAoadiasiie uazusemaiealus

1 [ a a & 1 [ Aa ¥
nauvalsEwmesIngy soawslie wasdealus sradulssimandnisldszuy
nquung Common Law usienafiseazideniunnssiudnadntes Inslunguuszme
sunsadnwsinanlagatendniiasnadu ieldlunisinnsansuilideriasduin
NNITinanae 13andman “without prejudice” sudunanininenisAunaseiiln

v Y

foudwidatosunasiliintuanarumeneuiiossfudefinm gninlulfifoduneu
néngrulunsiiiiunszuiufinnsaesma ledtudedlhdunisiadonatsslomd
Yosgnsdifinm ndn without prejudice iuulovisasisaiiiedaaialignsdiinm
anusarununuvilugniseAdeinmssnieduladnsa uaglasunmsduasedlali
gnillameuazyilidumnuduiane ligniluldusslovdiduiidene® viilinns
doansseningnsdfinmlidflaazidmunsnuesdnsluanuduvesgnsdldiele
drenileldl Tnslannznsdliiliannsovssaralunisinginde® Taseniegsanad
Cutts v Head (1984) magnssalkiedinguuwastiad (Court of Appeal) lnfin1saBunedn
wdn without prejudice fmuslinisdeanssenintuasdesldfadafifinnsdame
oonl Tneifumssumuindvidedndenis nanAeliidunsnsenuansvesyanadu
vngnsdifinmlinnasiulindrindadedidosiudliilame maazgayniuinlad
Srunguilonuvesdarfiaatsiignimuniuilidame dsduusleviuddnsd

naglasunisfuasassglevivenu naamensdiinisinaindelivssauanudiia®

(2) Notwithstanding any other law, an application for relief filed under this section
may not be commenced later than 2 years after the date on which the party had a
reasonable opportunity to discover the breach of confidentiality, but in no case more
than 4 years after the date of the breach.
(3) A mediation participant shall not be subject to a civil action under this section
for lawful compliance with the provisions of s. 119.07.
* Nadja Alexander, International and Comparative Mediation Legal Perspectives,
(Bedfordshire Kluwer Law International, 2009), p. 267.
* "Cutts V. Head,"” (1984), p. 293.
** Ibid., pp. 313-314.
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aglsfinuazfeaiarsananmguaaudndunigldndnnisvesuleuisasisus
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< L4 11 aa 1 1 1 PN a ¥ 3 a
ziludselovlundnsalinimuinnd deudumgaunisnaiuisalainedainags

[V 7 '
Y v A a

duluanuaule vl wnfiauisaeniiunan without prejudice a1aandiagsla
Aaso LUl
(1) n3dnudonaazenlulavindusisanulunans n3elloniussnounie

Sosnluddny

(2) nsdiidlevlundngududeiieniefildiideto

(3) nsdinlallaimuasgyfssduiieatunisinainde

(4) nsdlignsaifinminsiunnsindindsseanudiledia gnuasnads wie
\unslndindeidasionginas vanufoinienisen

(5) nsdifdeifianseiilunsiensewdedusenindudyyiseninaiuiile
ol

1 =

(6) nsdifgnsdifinmlfdoasiuinaznsziiiine g

(7) n3dliimniinisdamends axdeafugnsdlannnisiasanlasrainindey
YDIFNA

(8) nsdifignsdifinmasansrulasaziilugnanszvirdudunisazide

wnenciudanaiaia 8 nedid1edu Uniform Evidence Act (UEA) 11m51 131
Fadunprunedlidsiilulssmmooanaids sadenguuneidnenislnaindedefinm
A.7l. 2017 VesUsEIMAAIALUS (The Singapore Mediation Act 2017) 110151 9 1MS1 10
ezt 11 Wilnnseninslaeimuadosniuifidnvaradeadetunisdangy
TOUNLIUFINAT

Fosniusananifiedrinnisldienaniniumdn without prejudice Lol
AseUAANUIIAMYAnsINTiliamswasidunndeTousegnsdifimmielademds
wu msdelng nsidesn® msnseviRameena Wusiu n1seniiumdn without prejudice

Usngluaf Unilever plc. v The Procter & Gamble Co. (2000) lngmagnssaluviadanyy

*" Laurence Boulle, Mediation Principle, Process, Practice, pp. 675-676.
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uazLaad (Court of Appeal) len9manan without prejudice liilﬁtﬂwiﬁﬂmiﬁﬂﬁmﬁ
e suilmenumdngu wilannsualfelimalinasitiadadulalsuildomiaats
1nnslnainde msizmsiuiladerfiaatannnisindindeenaatreguassasenis
ussqravasnssriudeiinm hitnnduielynidefeiuasdongmune uwiaddl
fRnnny Robert Walker I#ifiadonavdni aftidunsdifsaiunmsinmgnan gad
JlFsunansznudmauann wazdnsdivszifuiiasdein mslaaindsldussauanda
vidoll ilenudoiiaaiefimadeldifluszninmsdiidunszuiunslndindeifinany
Wnlala wsefin1snszvidulunisdean nislddvsnaduamiesgrelimuivay
yiemsUauiniiy wimsiDamedefiariduinanmslndindsazidunisiouriane
wdnmssnwmndy suduaszddauiielinissiudefinmussaua udmadiiam
somnglidesnslignsdllinguuneiiiotindaaiunisnssyinvesnues® iy

= <)

nsilamedaiiaaseiiinainnssuiunisinainaedadudnauaislinssyila 3
laiaumasdndn without prejudice u1e19fieUanudlisuil sloinaadefanans®
UNANUAR Farm Assist Ltd. v Secretary of State for the Environment, Food and

0 aa o

Rural Affairs (N°2) (2009) &g (High Court Queen’s Bench Division) lafiAifady

| =l

Taggonsuiladariiaasaanglndinds uifiezidunisiadedennasnsinaindedidnsdl
finmilanudszasdliinigdnwiannudu widedssifumudofinmdunsdsud
winanmsUszneufuanudnduioussloviuisenugissaududaiisinuamnniy
\Whmnevesmsdnwinnadunudennasnslnainds msfuiladeriaasaduinainnis
lndindsduneundngruiiiefigatnuasadudefisulufosnssyiuazlsifimey
nangrudulafannsahuigadanuaislidn Fsdndudesiuileteiiaasedana

sudunseniuliufuRemumean without prejudice™ wwiussVingWMLAR Farm Assist

%% Andrew Agapiou and Bryan Clark, The Practical Significance of Confidentiality
in Mediation [Online], 26 May 2022. Source: https://www.researchgate.net/publication/348
686433

** "Unilever Plc. V the Procter & Gamble Co.," (2000), pp. 357-359.

0 Dorcas Quek Anderson, A Coming of Age for Mediation in Singapore? - Mediation

Act 2016, Singapore Academy of Law Journal, Volume 29 Issue 1 (2017), pp. 278-280.
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Ltd. Uszwadelu$Alsihundmuaidudesniuliiuildderianissuinanmsindinde
Juneumndng ulél e The Singapore Mediation Act 20174

Tunsdififienudemeiatunnnisidoianssduinnnsindindegniliame
Tuusemadanguioindunistavtfiaudayaylaeis (breach of implied contract)
vnldtinmsidamedeyasudumiuduuiyaraneuen AsliAnniidurdnefideme
foyafessaldtonrudemeiifniu suluarudeneiidvesteyasuduanudy
Iegaduanuaunsatunisninayselesiunnuainntoyasuduanudu lnes19ds
NYAAWAA (market value) vosnutiu 4 oot waddemeiusosdud iy
Wil Tululd aenndosuasmnzausuamudemeididomeldsu® s nmafigad
ALdune AR Coco & A.N. Clark (Engineers) Ltd. (1969) fimsiwuailuussiingu
11 gnsdifesfigrideiiinags 3 fedwioluil® Ssazanmnsoilesiosuusanild

(1) gnsdidedwesdeyadosigailimaiiuldifeyaiidndeldsuundu

v [

ganwazdumnuau

(2) Foyaildinadameulviuidndiondedu dedldsudeyaldsuulu
dnwagidesyniuinuesiivihiidiessnudeyadenanliidumiudy

(3) Ansalihedlssudoyaldinmihdeyaluldlasusmanguna vyl
RLNGHGIGHEY Y

fiadl lunnsthdufiged demeanunsnthavlddndedniifisodidenis
Tuns$nundeyaiinuldsuan winfuasdlaasiaedenthivuduiidevneudo nsdd
Jeaunsaiesioalunfasidnle

afls AR Coco & AN. Clark (Engineers) Ltd. (1969) Usze@aaluslasutinenan

Wuwwamslunisidadeadiuiu Usingmuad X Pte Ltd & Anor v. CDE (1992)%

! The Singapore Mediation Act 2017 article 11 (2) (b)

2 R.G. Toulson and C.M. Phipps, Confidentiality, pp. 22-26.

3y o3uzidunng, 2enrsngraneiialy, aanm, U7 32 adudl 1 (uns1e - puAILS
2528), i1 93-95.

% Dorcas Quek Anderson and Sabiha Shiraz, Ch. 03 Mediation [Online], 6 January

2023. Source: https://www.singaporelawwatch.sg/About-Singapore-Law/Overview/ch-03-mediation
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7.4 nsdifnwnveslsemaasuiiuazUssman s

n13snwANFuTaNNFURUSAUNTALTUNTEUIURIITUIAR Laan15iiun
Usuldiunssuilaneundngu nanfemnnetunangiulagnivuabiduanudu
ggniiiliisuilaiiefigaidoifiaaieluad egnslsfnn madudsemaildszuy
nouuewkuy Civil Law %ai%azuumaﬁum%aLﬁaﬁmwlsimu (inquisitorial system)
yilimadandunuinlunssindumdanaasaiugainulund madsgenaunse
Sutlsnenuvdnguldesndassuarlififedia fomainssuildofiarsaduneiu
NANFIUVBIAIATINLABINTLIIAIYAIIUTOUADU T NTE TS ey wanmuaty
TortaasaTongrunanguladililiidame seddnvausduundangudifaunum
yosmalumsiuilsdoiiants mmianldfuussmanldssuungrneuy Gvil Law uda
vilsienavindasglunisiuilane undngiu uazgnirdangundngiufiagiuild
Usgneun1sinnsandundadu

7.4.1 wihitlun1s¥nenanudu

UszinAwesuiiimsimusmihilunsinsarududuisannisinainde lag
P97 4 uAes gﬁ@@adﬁwm'ﬂﬂﬁmﬁ'a (Mediationsgesetz § 4 Verschwiegenheitspflicht)
fmuainglnainde sufaraniduAndosiumslnainds fwhilumssnwanudy

Wenfuteyanlasusinluseninimslnadinde® mewalumssnuanudumsiznisivug

* Mediationsgesetz § 4 Verschwiegenheitspflicht

Der Mediator und die in die DurchfUhrung des Mediationsverfahrens eingebundenen
Personen sind zur Verschwiegenheit verpflichtet, soweit gesetzlich nichts anderes geregelt
ist. Diese Pflicht bezieht sich auf alles, was ihnen in Austibung ihrer Tatigkeit bekannt geworden
ist. Ungeachtet anderer gesetzlicher Regelungen Uber die Verschwiegenheitspflicht gilt sie
nicht, soweit

1. die Offenlegung des Inhalts der im Mediationsverfahren erzielten Vereinbarung
zur Umsetzung oder Vollstreckung dieser Vereinbarung erforderlich ist,

2. die Offenlegung aus vorrangigen Grinden der &ffentlichen Ordnung (ordre public)
geboten ist, insbesondere um eine Gefédhrdung des Wohles eines Kindes oder eine schwerwiegende

Beeintrachtigung der physischen oder psychischen Integritat einer Person abzuwenden, oder
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anmnndenvesnislnainaglidanmiduainudu fdwddyivilignsdfinm
awnsaadisanuileseninstuegisdnaunaziinnisaiisusseiniafianunsa
ussqualdmutimmne fay wiilunsiwenudusuiannnsindindedeseungy
Tunndumeuvesnisinadinde iazdunineioududunisindinds nsdawe
wnasietestunislnainds wiedeifianidla q Aldfinsdawmeseninetu uas

AseuARUUARANNAUNTdAgItasiunisinande Liuudgnsainivaglannasiull

[ 1 =

Wueg19du n1snuruadasniunitnNlun1ssneAnuduiiduiiadannaus iy

= o

Mgspulamedomarsewemanamuuleuivasisae nannzlulseinagesuil

finsfvuatumevguatiieondnifesnnudesiefoafistuivaiafnnaeuin 3e

v o 1%

Weteaiudunsieieussiesinmensednlavesunna 3slagan 1 nuedelnaaseiiu

'
o

Junsuiiilaemlurselifinnuddgyimiomesennudndulunmssneanudu’e

v v va

lunsalvesussineanauaa Usingmuuinsi 21-3 vessgUngiaadun 95-125

<9

aeun 8 NUANTTUS A.A. 1995 1PIENNTINDIANTAAYASTITU WALTTNINTUIAULNS

9191 wagARUNATad (Loi n° 95-125 du 8 février 1995 Article 21-3)" TagassAnia

3. es sich um Tatsachen handelt, die offenkundig sind oder ihrer Bedeutung nach
keiner Geheimhaltung bedurfen. Der Mediator hat die Parteien tber den Umfang seiner
Verschwiegenheitspflicht zu informieren.

“® Eric Wagner and Britta Kamp, Mediation in Germany in Comparative Law
Yearbook of International Business: International Mediation, ed. Christian Campbell (Kluwer
Law International, 2020), pp. 177-178.

" Loi n°® 95-125 du 8 février 1995 relative a l'organisation des juridictions et a la
procédure civile, pénale et administrative

Article 21-3 Sauf accord contraire des parties, la médiation est soumise au principe
de confidentialité.

Les constatations du médiateur et les déclarations recueillies au cours de la médiation
ne peuvent étre divulguées aux tiers ni invoquées ou produites dans le cadre d'une
instance judiciaire ou arbitrale sans l'accord des parties.

Il est fait exception aux alinéas précédents dans les deux cas suivants :
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AmuadInIsaniunseuunisinaindeegneldnannissnwiaudu viuuagnsal

11 =l

a 1% [y Y @ 1 A Y Vo1 1 Ya a J
‘W‘W’W]ﬂ%lﬂ(ﬂﬂﬁx‘iﬂﬂl’)l,ﬂuaEJ'N@‘LJ ‘LJ‘UIWJ']L‘U‘Uﬂ'ﬁi‘ﬁaﬁizLLﬂﬂﬂiﬂJWW’]%ﬁLuﬂ’ﬁﬂﬁﬁ‘uﬂ

Y

v A

Infinseniunannsshwianudu wazludssaauilivosntiundionanannisinw
awdu mndunsaliiferfiasisisnaruduiFesiidadernuasuiseuiesvesuszvy
WuisesiiAndvulovisasisus Wudesiinsnuiundnualselovigsgaveain
(the best interest of the child) {ui3eansznusioguainsnaniouazislavesyana
viaufleUsglonilunisfignifamstiogueanisindindeviefigifetefionieinntu
Tunszuaunslnainde

7.4.2 mssuilstainasssuiaannisinainaefiuneundngu

msfinguaneivuaiudlrsuilsteiiaaisduinainnisindindaduneu
véngu Auidlesnananuidulumsiunsesustlonivesfidnifedestumslnginas
Tnsanzlunsaiinislnaindesidunisiagbivszaumnudia liaansaussaualuns
sefudefmmilietuld definsanmnngmnevessemameesui] nuinlszuangvane
Fisananuwisvensesull 1191 383 (1° Amuniwyeeadilésudeiasdsiidmun
T dumudu mszleesumi 91U 918 Wisanunm wislasuanuduilaengmineg

va o 1

Aun Javsufiasnazlinsluneu unlyaAninanaseunauiadlnainds sauds

o

a) En présence de raisons impérieuses d'ordre public ou de motifs liés a la protection
de lintérét supérieur de l'enfant ou a lintégrité physique ou psychologique de la personne ;

b) Lorsque la révélation de l'existence ou la divulgation du contenu de l'accord
issu de la médiation est nécessaire pour sa mise en ceuvre ou son exécution.

*® Delphine Wietek, Chapter 12: France in EU Mediation Law Handbook, ed. Sabine
Walsh Nadja Alexander and Martin Svato, (Kluwer Law International, 2017), pp. 339-341.

% Zivilprozessordnung (ZPO)

§ 383 Zeugnisverweigerung aus personlichen Grinden

(1) Zur Verweigerung des Zeugnisses sind berechtigt: ...

6. Personen, denen kraft ihres Amtes, Standes oder Gewerbes Tatsachen anvertraut
sind, deren Geheimhaltung durch ihre Natur oder durch gesetzliche Vorschrift geboten ist,

in Betreff der Tatsachen, auf welche die Verpflichtung zur Verschwiegenheit sich bezieht. ...
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fRmnwwihmihdiglnainde (Guterichter) fe wivnnituanuihfiglnaindouds Seas
anunsoilunenula™
7.4.3 anufuiinduilonnanmshivjifviiiivesdlndinde
msfiglndindeldliufsanmuntiiivesdlnainds mnfieundevneiatuain
n1snsEvivesyAnala qﬂﬂaﬁ?umaﬁaﬁuﬁmiamiﬂiw‘fﬁmdn Tnerhefidiondenie
Fuffimsglunsfignifimudemesuinnnmanssyhandedidunaintuuday
nsdlvesstmagesuiiiarsanlsin maglndndeiniisuinanndennasmslnainde

Y a

wmaﬂwmzmuawm LLmlmﬂiwwwmiauLﬁumimwmmaqﬁlﬂaLﬂasJLLm L‘L]‘Liﬂ’ﬁ

Y
v

ﬁﬂ‘wm‘ﬁm%mwﬁlumiﬁmiwmmzmwmwﬁlumimmmamuazma‘diﬂ,&ﬁuummg%m 3]

Yo3Rdy uArafinszinsiantnddeidugnuiidenlasunaine Inegilasu

anudsuieiigiusioduidmi enaenandeniodmsuanudenieiinatula
Fudun1sUsdumuntnnlun1stiseni uenandidnideasenaldsnieainnis

Anuilunisadafe@nduaznauszlovununguuisvesadygisie suduluaiy

Y

Uszanangraneuniaeasull 11951 280 (1) uaziingi 282 Usenauiuungl 241 (2)!

0 Kristina Osswald and Gustav Flecke-Giammarco, Chapter 13: Germany in EU
Mediation Law Handbook, ed. Sabine Walsh Nadja Alexander and Martin Svato, (Kluwer Law
International, 2017), p. 375.

> Burgerliches Gesetzbuch (BGB)

§ 241 Pflichten aus dem Schuldverhaltnis

(1) Kraft des Schuldverhaltnisses ist der Glaubiger berechtigt, von dem Schuldner
eine Leistung zu fordern. Die Leistung kann auch in einem Unterlassen bestehen.

(2) Das Schuldverhaltnis kann nach seinem Inhalt jeden Teil zur Rucksicht auf die
Rechte, Rechtsglter und Interessen des anderen Teils verpflichten.

§ 280 Schadensersatz wegen Pflichtverletzung

(1) Verletzt der Schuldner eine Pflicht aus dem Schuldverhaltnis, so kann der Glaubiger
Ersatz des hierdurch entstehenden Schadens verlangen. Dies gilt nicht, wenn der Schuldner
die Pflichtverletzung nicht zu vertreten hat. ...

§ 282 Schadensersatz statt der Leistung wegen Verletzung einer Pflicht nach § 241
Abs. 2
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€ = a v

uthi anudemedenaidunisenilaziigadd Sedideuusiindeiinsidennas
nslnadindeenadalviiinisviusefunnudemeiAntuflss
drunsdlvesUszmaiaaa nuinUszananguueIsiansanNANuLN YD
WSamalsilffinsimusunadlndmiuglnaindefinssyhnsiiemthitlidunisiane
Feifu flnaindsenadiesiuialuanudsniesfiinainnisu vt fivesauni
nuunednyasiiin uarenvsessuinyaldandene lneandeniadainaniosdu
seefifnturesgnsdiinm deldlumssuiunszuiunisindinds wu Asssuie
AUNAN AMMUIEAYN ASTTULTENNITIMTENNITWAENTHEINTIN N1510nT18 wag
Aldanedu q fannsadnalalaeie®® dusssmslunsadyegiivdnddmiuns
Tidulumumtf fnnsfmunadnumiengt wazndteliie naafelulsyuia

nVNIEeIY Vel IAd 1InsT 434-9% adin1sivueiiugdlnaindedevimiindu

Verletzt der Schuldner eine Pflicht nach § 241 Abs. 2, kann der Glaubiger unter
den Voraussetzungen des § 280 Abs. 1 Schadensersatz statt der Leistung verlangen, wenn
ihm die Leistung durch den Schuldner nicht mehr zuzumuten ist.

52 Kristina Osswald and Gustav Flecke-Giammarco, Chapter 13: Germany in EU
Mediation Law Handbook, pp. 380-381.

>® Delphine Wietek, Chapter 12: France in EU Mediation Law Handbook, pp. 338-
345.

** Code Pénal

Article 434-9 Est puni de dix ans d'emprisonnement et d'une amende de 1 000 000 €,

dont le montant peut étre porté au double du produit tiré de linfraction, le fait, par :

4° Une personne chargée par 'autorité judiciaire ou par une juridiction administrative

d'une mission de conciliation ou de médiation ;

de solliciter ou d'agréer, sans droit, a tout moment, directement ou indirectement,
des offres, des promesses, des dons, des présents ou des avantages quelconques, pour Lui-
méme ou pour autrui, pour accomplir ou avoir accompli, pour s'abstenir ou s'étre abstenu

d'accomplir un acte de sa fonction ou facilité par sa fonction. ...
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55 Union Internationale des Avocats, International Report on Professional Secrecy and

Legal Privilege, (2019), p. 19.
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