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auUszMIvestesniiun1sasiiindvdvsi Berne Convention (Paris Act, 1971), Article
9 (2) uaz TRIPS Agreement, Article 13 lifuunly (M3efiiSundn “3-Step Test”) #e
fiail inszamuanassErislsemaaaesatudinagniuUssmalne uenanduwdn
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184 Berne Convention wag TRIPS Agreement #i38u391i1A3M w83 WTO Panel
on United States — Section 110 (5) of the US Copyright Act (WT/DS160/R, 15 June
2000) warAIe3UNEIEITU 3-Step Test U1UsTNBUNNTRANTAEIE AoSulefna
Usnglu A Handbook on the WTO TRIPS Agreement (2020) uae Guide to the Berne
Convention for the Protection of Literary and Artistic Works (Paris Act, 1971)
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Abstract

In this article, the author attempts to determine whether the Copyright
Act, B.E. 2537 (as amended) permits Thai courts to create new exceptions to
copyright infringement, focusing on Section 32 of the Act.

To make the above-mentioned consideration more complete, the author
refers to the three conditions on copyright exceptions stipulated in the Berne
Convention (Paris Act, 1971), Article 9 (2), and the TRIPS Agreement, Article 13
(or the so-called “3-Step Test”), as these two international agreements bind
Thailand. Additionally, due to the lack of binding guidelines on how to apply
the 3-Step Test to the conditions or transform them into national laws, the
author deems it necessary to make reference to the opinion rendered by the
WTO Panel on United States — Section 110 (5) of the US Copyright Act (WT/DS160/
R, 15 June 2000) and the explanations on the 3-Step Test. The explanations are
contained in a Handbook on the WTO TRIPS Agreement (2020) and the Guide
to the Berne Convention for the Protection of Literary and Artistic Works (Paris
Act, 1971).

The result of this analysis has led the author to conclude that the
Copyright Act does not grant Thai courts latitude to interpret it broadly. Based
on this conclusion, the author suggests that, as long as amendment to the
Copyright Act is pending, if there is any dispute, the defendant should look to

the explicitly stated existing exceptions for legal authority.
Keywords: Article 9 (2) of the Berne Convention (Paris Act), Article 13 of TRIPS

Agreement, Section 32 of Copyright Act, B.E. 2547 (as amended), Exceptions to
Copyright Infringement, Fair Use
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1. Ui

1.1 AULUBIAY UNAMULTINAUI1NIUITELTDS “Copyright Related
International Agreements and the Thai Copyright Law: Do They Permit Flexible
Exceptions?”! 2 wggnuniameuiinguuisdvansiveadudaqdu (nande

Wr 10 RAVEND w.A. 2537 awAunlunal Neeluiaziseonin “nsys1vlyad

<
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avansa”%) Walanaliraassissniunisaziinavansluuvselid® naiunasiz

! apwnnassywinssemnafind i siAe Bere Convention for the Protection of Literary
and Artistic Works, Paris Act (1971), Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement) that is Annex 1C of the Marrakesh Agreement Estab-
lishing the World Trade Organization, signed in Marrakesh, Morocco on 15 April 1994; WIPO
Copyright Treaty (WCT); & WIPO Performances and Phonograms Treaty (WPPT)

dunAnuanatsenineusemadisdunilaann: World Intellectual Property Organi-
zation, Berne Convention for the Protection of Literary and Artistic Works, Paris Act
(1971) [Online], 5 May 2021. Source: http://www.wipo.int/treaties/en/text.jsp?file_id=283698;
World Trade Organization, Agreement on Trade-Related Aspects of Intellectual Property
Rights [Online], 3 April 2021. Source: https://www.wto.org/english/docs_e/legal e/27-trips_
01 e.htm; World Intellectual Property Organization, WIPO Copyright Treaty [Online], 14
April 2021. Source: https://wipolex.wipo.int/en/text/295166; & World Intellectual Property
Organization, WIPO Performances and Phonograms Treaty [Online], 14 April 2021. Source:
https://wipolex.wipo.int/en/text/295578

2 gmauiilasuainnisvinideses “Copyright Related International Agreements and
the Thai Copyright Law: Do They Permit Flexible Exceptions?” Ao Anuanasiina1nee el
Founiuiidanguldsefunils mindesnifuduaonadesiufundn 3-Step Test auilusinglu
AruRnasTIngT TneanizegeBs TRIPS Agreement, Article 13

vaa a

* puiiladnnsudlvauasmdsanlul we. 2561 lnenses1vdydgaandns @uuil 4) we.

o

2561 d@wsuundygRvesnse vl Aavans w.a. 2537 ufiwdluwdd) [peulatl], 2 wwieu

2564, uwaaTiu: https://www.krisdika.go.th/librarian/get?sysid=686804&ext=htm
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274 A08199DINITNTLYINNNA1IDINAD N15ABLAEULTINANYUTUABINUB UL AVEANT

s

(Parody) dwsuauileuiieaiu Parody aiunguunedvansinevely 1wy firin gausiug
@ ¢ a s Yy a v aa £ o a N =
wazalgnad gassadums, n1sdeideuaudulidvansiunguuiedvansine: nsdifnwrdyninas
a Y v a ° v aa ¢ aya v A
An31U31R8N1TIEUMTUsITY, 1158755 0ANe adullfienans, UN 9 adudl 2 (nsngiey -
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Sufidedndiinty) Wudeswudu

ogdlsfiny unanuilinuzdmivyanadsfinnudiieafungraneduing edrelesly
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& upnaTn Berne Convention (Paris Act, 197) Lag TRIPS Agreement a1 Usindlngda
WJun1Aves Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are
Blind, Visually Impaired, or Otherwise Print Disabled adopted by the Diplomatic Conference
to Conclude a Treaty to Facilitate Access to Published Works by Visually Impaired Persons
and Persons with Print Disabilities in Marrakesh, on June 27, 2013 (Marrakesh Treaty) A
(Munewe Article 11 vesauRdyaatuiensie 3-Step Test 7o)

Uszinalneninedd Marrakesh Treaty 1ilofufl 28 unsian 2562 (2019) [eenlati], 10
WWIEY 2564, WHAITNN: https://wipolex.wipo.int/en/treaties/ShowResults?search what=C&
treaty id=843 lnvausdyanisuinateduiulsamalngluiuil 28 wwew 2562 (2019)

undaalilu w1msn 32/4 azveuliiuiinsfivsemelngldusslogdannsidunidves
Marrakesh Treaty

dmsuundiyslAves Marrakesh Treaty 1UsAna1n World Intellectual Property Organi-

zation, Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are
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$redefiadoulaanuisznisvesosniiunisaziindvaninionseuveesniiunis
axifinAvavS (“3-Step Test”) i Article 9 (2) wag Article 13 fananldimualy uas
s ilifiuuufiadvhensusulditeulunm 3-Step Test AunwuUszIMAaLNEN
983 Berne Convention way TRIPS Agreement {ilguiauiAnnuiuiazA1osuie
ey 3-Step Test (azdaldindu Soft Law) flagnaniwielufiindsznounis
fuAT1ie anuiukazfesuiefinaniisie anuiuues WTO Panel on United
States — Section 110 (5) of the US Copyright Act (WT/DS160/R, 15 June 2000)*
waze5U18TUTINglu A Handbook on the WTO TRIPS Agreement (2020)'! uag
Guide to the Berne Convention for the Protection of Literary and Artistic Works

(Paris Act, 1971)%?

Blind, Visually Impaired, or Otherwise Print Disabled [Online], 2 April 2021. Source: https:.//
wipolex.wipo.int/en/text/301016

“Jderen 1.4 fiusngiansisnanishesuieiieafundn 3-Step Test

dmduresuneiioatiu Soft Law du He1ue1adnwilaainsssuiing aiunna, New
Legislative Culture: Soft Law [eaulail], 24 figuieu 2564. WiasTian: https://www.krisdika.go.
th/data/activity/act90.pdf; Dinah L. Shelton, Soft Law in HANDBOOK OF INTERNATIONAL
LAW [Online], 24 June 2021. Source: https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?
article=2048&context=faculty publications#:~:text=Common%20forms%200f%20soft%20la
w,0f%20understanding%2C%20executive%20political %20agreements%2C

" World Trade Organization, Report of the WTO Panel on (the Case of) Unites
States - Section 110 (5) of the US Copyright Act (WT/DS160/R, 15 June 2000), especially,
pp. 31-33, and 69 [Online], 12 April 2021. Source: https://www.wto.org/english/tratop_e/
dispu_e/1234da.pdf

" World Trade Organization, A Handbook on the WTO TRIPS Agreement, 2 ed.
(Cambridge: 2020), (edited by Antony Taubman, Hannu Wager, and Jayashree Watal), especially,
pp. 49-53.

"2 World Intellectual Property, Guide to the Berne Convention for the Protection

of Literary and Artistic Works (Paris Act, 1971), Geneva, 1978, especially, pp. 55-57 [Online],
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A15199 1
A319USBUNBUUNUYRATILEASAY 3-Step Test

11 Berne Convention & TRIPS Agreement

Berne Convention (Paris Act, 1971), TRIPS, Article 13
Article 9 (2)

It shall be a matter for Members shall confine
legislation in the countries of the limitations or exceptions to exclusive

Union to permit the reproduction of rights to certain special cases which

such works in certain special cases, do not conflict with a normal
provided that such reproduction exploitation of the work and do not
does not conflict with a normal unreasonably prejudice the

exploitation of the work and does legitimate interests of the right
not unreasonably prejudice the holder." (.iulneidew)

legitimate interests of the author.'®

(tulneridew)

PN ONVDIUNAMULTD 199179 115919899198 U dulUlne &y

YV A

UDNAINTULAL Tad1asenadavinlrn@euluaiuisa (1) nandeanuduuives

Y

1 May 2021. Source: https://www.wipo.int/edocs/pubdocs/en/copyright/615/wipo_pub_615.
pdf

12 9/11131n World Intellectual Property Organization, Berne Convention for the
Protection of Literary and Artistic Works, Paris Act (1971) [Online], 5 May 2021. Source:
http://www.wipo.int/treaties/en/text jsp?file_id=283698#P140 25350

" 431910 World Trade Organization, Agreement on Trade-Related Aspects of
Intellectual Property Rights [Online], 3 April 2021. Source: https://www.wto.org/english/
docs_e/legal_e/trips_e.htm#tartl
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Berne Convention (Paris Act, 1971) wag TRIPS Agreement tae (2) a3unefeafu
anuzas Soft Law ilufidly

1.2 N5UVBIUNANMY UNALTIznaTsTesnfunTazidaAvaniaiy
ANUUBTANATEITTUNTINUALAAUNTIN YveaUsEimalneATaduldluged
WnsAns1Y 2435 (nFesmulndunsan 111) aufsllagtu (awieu 2564) sl Loy
wa. 2435 Wulusniiuszinelng (W3eaenw) Inguaneshuyaradaasnunaudifiu
wenslunilidorsgruiaulaelildsumeugn nguuneatudinafie Usenie
NeNsTAYAITTY I S.A. 1117

1.3 Msusduvasunany §ifuvesidunisdouluunanulied

dudl 1 umin deusznaudae 4 sadedes dail 1.1 anudesdiy;

1.2 NTDUVDIUNAN; 1.3 NITUUIAIUVDIUNANY; Wag 1.4 wan “3-Step Test” AU
Uszinelne

'
] L

dquil 2 unaluinganudeeniiunisaziliadvinsarunguune

[
| I

dvAnslneg diuiusenaunie 2 Wadedes duldun 2.1 Tuedin; uay 2.2 Jagdu:

vaa a a

W10 QRATENS W.A. 2537 aununluud (wsesdnelRavans)

<

L% LY

dauii 3 msfaseiuna 32 wimszsedyaAtuansa dwiiiu
fps1evinas 32 Tneusnidu 2 dedes Suldun 3.1 @anuzaeswns 32 a5sanis;
WaE 3.2 AMUTALIUYBIUNUYEIALUNIATY 32 155AEDY

daudt 4 nstunng 32 wfinsziiaaiunisaluianisnseiing

Q’Lﬁﬂuauua%mﬂumiaw’imﬁ%ﬁw%w‘%ahj AUtz UTeNaUmMeY 3 11390808 Al

=

4.1 N3NV BUaLNATY; 4.2 MTNATIEAINEADUAININIININTEYINTIELTE

P dmsuantienuuesandn “9unssunssulas@aunssu (Literary and Artistic Works”
mu‘ﬁﬂﬁﬂgiu Berne Convention, Article 2 (1) Iﬂiﬂ@lé’fmﬂ World Intellectual Property
Organization, Berne Convention for the Protection of Literary and Artistic Works, Paris
Act (1971) [Online], 2 April 2021. Source: https://wipolex.wipo.int/en/text/283698 LUusu

1 FuuesUszniaiivigléann seRaanyiune wu 9 meud 23 (4 fuseu 2435)
i 180-181.
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duptutuanhdosniiunsasfindvavianielyl; uaz 4.3 Srundaiindedosniiu
msazifindvavsmsluaniidueglutiagiunavesnmsfinszsiazsisluvdolsl
9ufl 5 aqUuaziausuuz
ssewg Tuuvariivuiiagszududu (1) /i “uns1” snefls seslu

vaa

wzswRyfAavanss uaz (2) M “eyassn” mnelis eyvensia (uuas)!’

1.4 %ian 3-Step Test nuUsemndlne

pufiUsInglumnsnsdl 1 $198u Berne Convention, Article 9 (2) waz TRIPS
Agreement, Article 13 ldfvuadeulvandsznsvestesni fudninaasugianie
FosnSunisazdindvdnivesussinaaudnly Suldun (1) “certain special cases
(NSAMLABUNNNTI)E”, (2) “does/do not conflict with a normal exploitation of
the work lidnsonisuarmidszleviatneuaiulni weudwesduing)” &
(3) “does/do not unreasonably prejudice the legitimate interests of the right
author/holder (lsinsgnunseiiioudsdvssureufenguuisveuitvesdvandiiu
auAlg)” é’w&uﬁﬂimgﬁludauﬁ 6 viann 1 nsrsesaRavansy (fevRarsandeoly
reanai)

Mnmsruai livsngididermunrsouuufuiRdivhensusulditeulunnu
3-Step Test ﬁ@ﬂﬁuﬂizmmm%ﬂﬁuaa Berne Convention way TRIPS Agreement
Tifuinszis Agreed Statements \igafuiiasfinans Jilarnuifiuges WTO

Panel on United States — Section 110 (5) of the US Copyright Act @[ A.. 2000)

o

T ifiernugneies Tatau uaznszdu leudddain “eyissa” wihdiagliduiifquey
YDIFBIWUIAUNAY

A0g19vean sl 1Y “UmsT 32 353Aa09 BRTIA (1)7 Bl unaneidulsgiuiv
“3110151 32 255Ade9 (1)”

1 fimslgatunneu TUsag fiA3m gaausiiug wazalgned a35saduns, n1sdeideuny
v aa Lo a =~ a a v P a < '
dulidvansunguuiedvdnsine: nsaidnwrdywinisiianudrdrenisldaumndusssy, wu

i1 10.
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Aeaffu TRIPS Agreement, Article 13" waraunenetlunsesuafeatutoule
W 3 Usznns ﬁw&iuﬁﬂ'ﬁmgﬂu Guide to the Berne Convention for the Protection
of Literary and Artistic Works (Paris Act, 1971)?° (Guide to the Berne Convention)
waz A Handbook on the WTO TRIPS Agreement?! (Handbook on TRIPS) A38L#6]
P96 Hlsudadeinuiures WTO Panel wazateasuielu Guide to the Berne
Convention &g Handbook on TRIPS mﬂizﬂaumiLLammmﬁmﬁuﬁluwmmﬁ

Y a

MesurBuazaiiufiusingdeansdagenliiduing doudosuisly
Guide to the Berne Convention kag WTO Panel AndUseimnAauntindzdaslun
mm‘f‘ilaulﬁuﬁg\‘iamﬂizmi (the three conditions apply on a cumulative basis)

Guide to the Berne Convention 5y

“... Article 9, paragraph (2) Exceptions ...

9.6. This provision gives to member countries the power to cut down this
exclusive right of reproduction and permit works to be reproduced "in certain
special cases". But the freedom allowed them is not total. The Convention
adds two conditions in a formula, the drafting of which, in Stockholm (1967),
led to prolonged debate, and the interpretation of which produces much difference
of opinion. It consists of two phrases which apply cumulatively: the reproduction
must not conflict with a normal exploitation of the work and must not

unreasonably prejudice the legitimate interests of the author ...”? ({ulnag

Weu)

eX2p

¥ WTO, Report of the Panel on United States - Section 110 (5) of the US Copyright
Act, especially, pp. 31-33, and 69.

22 WIPO, Guide to the Berne Convention for the Protection of Literary and Artistic
Works (Paris Act, 1971), especially, pp. 55-57.

“lWTO, A Handbook on the WTO TRIPS Agreement, pp. 49-53.

2 WIPO, Guide to the Berne Convention for the Protection of Literary and Artistic
Works (Paris Act, 1971), p. 55.
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WTO Panel na1771

“6.97 Article 13 of the TRIPS Agreement requires that limitations and
exceptions to exclusive rights (1) be confined to certain special cases,
(2) do not conflict with a normal exploitation of the work, and (3) do not
unreasonably prejudice the legitimate interests of the rights holder. The
principle of effective treaty interpretation requires us to give a distinct
meaning of each of the three conditions and to avoid a reading that could
reduce any of the conditions to “redundancy or inutility”. The three conditions
apply on a cumulative basis, each being separate and independent requirement
that must be satisfied. Failure to comply with any one of the three conditions
results in the Article 13 exception being disallowed. Both parties agree on
the cumulative nature of the three conditions. The Panel shares their view.
It may be noted at the outset that Article 13 cannot have more than a narrow
or limited operation. Its tenor, consistent as it is with the provisions of Article 9 (2)
of the Berne Convention (1971), discloses that it was not intended to provide
for exceptions or limitations except for those of a limited nature...”? (1ulae

Weu)

eX2p

Adswiiuin dmalvefanudesniulunszsviyd@aeanss Wlunns
Weatuduaiedutglu Guide to the Berne Convention LagauLfiuass WTO
Panel 198 (namde Foudulumuieulevsanuusenis) veurievesdosniiuny
ﬂg%m18W5331%ﬁm@’§§%§w§ﬂ UAZUAUNIBLATIATA LNTIZAIAIZADINAITUINDUI
nsnsevifiRwmiudfesniufingrungldsimuel udwdoll iy dhdesniiuna

11957 32 253Aae3 aYa3IA (1) n3ell (Fuilulumuteulausenisn 1) uaziinis

# WTO, Report of the Panel on United States - Section 110 (5) of the US Copyright
Act, especially, p. 31.
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nsgvihuddesniunimualiud nsnsevihdinanaenadesiuteulunvaalily

155AU TV 32 (HaulvUsenish 2 wazidauladsenisi 3) nseli?

2. unluingafiudesniiumsazilingudnsaunguuneavansing
2.1 luefn

AaniagUsIngieansil @19na13ladn TugrusnvesnisliniuAuasasy

15saunsTaazRaunssu UseimdalnelalddugRtedesniunsazslindnsly ednelsiniy

]

'
v A

Fusouetud 17 nINAN WA, 24747 (FarduTudl Berne Convention \3uiinagniiy
Uszinalne) iusuan dosniunsasidedvansdidudunilwesnguanelnedg
YouLUATiLANAISRY Laziniiusing dosniiunisasidndvans lnslanizesieds
Foonufidadllunsesvdygfavansa denndasiunsouiinnuanaiszniing
Usgimaiieafudvanideuseimalveiduaundn (1Wu Berne Convention, TRIPS

Agreement Waz Marrakesh Treaty?) muunld

2 {ysag fiAn gauswus uazdlgned gassaduni, nsdedeunuduiidednisv
ngusneAvanslne: nsdidnuyvinisiasdndiensldeniidussey, i 23-29 s

2 Jufl 17 nsngnau WA, 2474 Aefuil Bermne Convention @slsiAly i nyaiuesdu e
Fudl 13 ngadneu a.a. 1908 wazdnsauiysaifelusianaifiuifiy aswn u nsauuesuiilotud
20 fiunu A A, 1918) Fufnagniulsewalng Hed sudseniansznsransinsUssma (og
nysarudndunidlusydyyisenitszmadiiisainuduasesissunssuuazAaunssy
v & njauesy Weleutueiey a.a. 1886 udly M nawesay Weduil 13 waadniey a.a.
1908 wazdFausysaldreluslanaiiniu awnu a nguuasuleduil 20 fureu a.a. 1914
Usznielu 919A9Une e 48 (9 Fevnau 2474), win 172-176 [eaulatl], 2 wwiey 2562.
wasiiun: http://www.ratchakitcha.soc.go.th/RKJ/announce/search_result.jsp?SID=7BE202E7
3EDE45B3E69732315E439228

2 I‘US@@J Marrakesh Treaty, Article 11 %Wﬂgﬂﬁmﬂ World Intellectual Property Organi-
zation, Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are
Blind, Visually Impaired, or Otherwise Print Disabled [Online], 10 April 2021. Source:
https://wipolex.wipo.int/en/text/301016
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2444)7" 28 nu31ed1978N15ANATEITTUNTIY (MTIsde) adunsnvesuszmelng
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17 U.S. Code Section 107

“Notwithstanding the provisions
of sections 106 and 106A, the fair use
of a copyrighted work, including such
use by reproduction in copies or
phonorecords or by any other means
specified by that section, for purposes
such as criticism, comment, news
reporting, teaching (including multiple
copies for classroom use), scholarship,
or research, is not an infringement of
copyright. In determining whether the
use made of a work in any particular
case is a fair use the factors to be
considered shall include—

(1) the purpose and
character of the use, including
whether such use is of a commercial
nature or is for nonprofit
educational purposes;

(2) the nature of the

copyrighted work;
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(3) the amount and
substantiality of the portion used in
relation to the copyrighted work as
a whole; and

(4) the effect of the use
upon the potential market for or
value of the copyrighted work.

The fact that a work is
unpublished shall not itself bar a
finding of fair use if such finding is
made upon consideration of all the

above factors.”’® " (Lﬁuimarﬁt,%sm)

8413119710 US Copyright Office, Chapter 1: Subject Matter and Scope of Copyright

[Online], 5 April 2021. Source: https://www.copyright.gov/title17/92chapl.html

" dwsunisiia 17 U.S. Code Section 107 ¥4 U.S. Supreme Court viéaan (5 April

2021) I‘UW@J Google LLC v. Oracle America, Inc. finldann Supreme Court of the United

States, Google LLC v. Oracle America, Inc. [Online], 8 April 2021. Source: https://www.

supremecourt.gov/opinions/20pdf/18-956 d18f.pdf
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Section 110 (5)%: DS 160) 71 WTO Panel 3fladei1 Section 110 (5) (8) dafu TRIPS
Agreement, Article 13 tw31¢ WTO Panel WAuIn

“6.97 Article 13 of the TRIPS Agreement requires that limitations
and exceptions to exclusive rights (1) be confined to certain special cases,
(2) do not conflict with a normal exploitation of the work, and (3) do not
unreasonably prejudice the legitimate interests of the rights holder. The principle

of effective treaty interpretation requires us to give a distinct meaning of each

of the three conditions and to avoid a reading that could reduce any of the

8 dmuunUnyalAves Section 110 (5) (A) & (B) lUsag WTO, United States - Section
110 (5) of the US Copyright Act, pp. 3-4.
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conditions to “redundancy or inutility”. The three conditions apply on a
cumulative basis, each being separate and independent requirement that must
be satisfied. Failure to comply with any one of the three conditions results in
the Article 13 exception being disallowed. Both parties agree on the cumulative
nature of the three conditions. The Panel shares their view. It may be
noted at the outset that Article 13 cannot have more than a narrow or limited
operation. Its tenor, consistent as it is with the provisions of Article 9 (2) of the
Berne Convention (1971), discloses that it was not intended to provide for
exceptions or limitations except for those of a limited nature...”®" 8 (Emphasis
added)
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Section 107 Tunealuansgewsni mewail asulendalidinisuilansesadygs

8 WTO, Report of the Panel on United States - Section 110 (5) of the US Copyright
Act, p. 31.

2 TUsag WTO, A Handbook on the WTO TRIPS Agreement, pp. 49-53 uag WTO,
Report of the Panel on United States - Section 110 (5) of the US Copyright Act, p. 69.
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