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Abstract

According to the Constitution of the Kingdom of Thailand B.E., 2560
Section 68 states that “the State should organise a management system of the
justice process in every aspect to ensure efficiency, fairness, and non-
discrimination and shall ensure that the people have access to the justice
process in a convenient and swift manner without delay and do not have to
bear excessive expenses...”. Moreover, Section 258 (d) (1) (2) also provides that
the National reform shall be carried out to at least achieve the justice process
by ensuring that time limits for the justice process at every stage are clearly
specified so that justice is delivered to the people without delay, together with
improving the system of a criminal inquiry by providing a proper check and
balance between inquiry officials and public prosecutors. At present, however,
a judicial process in the review mechanism of the public prosecutor's discretion
in making non-appeal orders to the Appeal Court or the Supreme Court, for
instance, the process in the Criminal Procedure Code Section 145 and 145/1,
are still not in accordance with the spirit of the Constitution, both in terms of
the determining an organisation with authority to scrutinise and the delay in
such scrutiny. As a result, the review process is inconsistent with the checks
and balances principle. Furthermore, it also affects the rights and liberties of
the defendant, especially in cases where the court dismissed the case yet
ordered the detention of the defendant pending appeal, in order to wait for
the delay related to the discretionary review of the prosecutor's non-appeal
order. The defendant, subsequently, was imprisoned for longer than necessary.
This thesis, therefore, studies and analyses the concepts and theories related
to the prosecutor's discretion, discretion reviewing, and appeal order in criminal
cases, together with the review mechanism of the public prosecutor's non-

appeal discretion under foreign legislation, in order to provide the appropriate
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form and approach of a review mechanism of the prosecutors’ discretion in

making non-appeal orders under the Thai legal system.

Keywords: The Review Mechanism of Public Prosecutor’s Discretion; Appeal
The Criminal Cases to the Appeal Court or the Supreme Court; Public

Prosecutors
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N9V Aagegavesanigeisnilaulaninumdn Double Jeopardy 8819n319U319
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%% David A Jones Little, The law of criminal procedure: an analysis and critique,

(Boston: Little Brown and Company, 1981), P. 557-572.

MFUL) L 283



Myastfenans unnInerdewivlivais U1 7 adun 1 (wnsiew - dguieu 2567)

Uszauaudnse nemagnssalldfinnwindudfinnuvesaadns lunsdiduil
wiinsudunsilerunaiazgussalieludnle

Uspinaavsgeninnisenssainnmatudulusmagvssnl fedudu
a3 ldmdvinduligmiadiaamiedongrne Guudnsdeaduduiiadaauls
Udesiaduan wiinnudenserlifisiunalunisgnssal drunisenssaindsfiaesdion
Liilvansvesdanssal unlunafilavesmaguaigniemagigaansyinaziuadll
firsumieliuasdeadutlgmiengrunowhduisianssuugnssaivesszina
nedilvansgnssal dyuidefiaaselddeaesafaiuudiinguuiefig
Tuuensel

INNENAITHINENLAULAIINTZUIURATUIND1Y1VBIU TENA

ansgowsnlavyd@dunaninaaliin widnaudenisluianslunisanssal

T o

[ '
v ¥ =
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Tunsalfisglaentnausenmaduihousinfinisgnssalnafinnuilsl
anvaznszildinszfunsinsendn Double Jeopardy Rule dstweiRlilunisudl

ATIN 5 ve3sTeTTHYNvRUsTWAANSTaIENY FedtinaudenisagdesAumiAIY

" Fifth Amendment

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in the land
or naval forces, or in the militia, when in actual service in time of war or public danger; nor
shall any person be subject for the same offense to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.

Double Jeopardy
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Y

Rule uithafgnenfiesmanvgindhessiineumangulimemedunisaglidlisnug

Tumsihenduiiasanlmimsigieidunsinsendn Double Jeopardy Rule

5. unesnziinalnnisnsldeudidslianssal fnnafenyrvesnneudenis
NNIsAnwInalnnIsnsvaeunandardtlignssal 1 vemtnaudenis
Tupfonglulssmalneudmuinnguunglamnuanalnnisnsivaeunaital Msssuy

N30 9198 UN B lULAZ NBUINBIANTSBNIT WA UgynralsUszn1sNaTeenis

The Double Jeopardy Clause aims to protect against the harassment of an
individual through successive prosecutions of the same alleged act, to ensure the
significance of an acquittal, and to prevent the state from putting the defendant through
the emotional, psychological, physical, and financial troubles that would accompany
multiple trials for the same alleged offense. Courts have interpreted the Double Jeopardy
Clause as accomplishing these goals by providing the following three distinct rights: a
guarantee that a defendant will not face a second prosecution after an acquittal, a
guarantee that a defendant will not face a second prosecution after a conviction, and a
guarantee that a defendant will not receive multiple punishments for the same offense.
Courts, however, have not interpreted the Double Jeopardy Clause as either prohibiting
the state from seeking a review of a sentence or restricting a sentence's length on

rehearing after a defendant's successful appeal.

Jeopardy refers to the danger of conviction. Thus, jeopardy does not attach unless
a risk of the determination of guilt exists. If some event or circumstance prompts the trial
court to declare a mistrial, jeopardy has not attached if the mistrial only results in minimal
delay and the government does not receive added opportunity to strengthen its case.

[Online], 9 March 2022. Source: https.//www.law.cornell.edu/wex/fifth amendment
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