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Abstract

Sixty two nations worldwide have amended laws on parental authority,
specifically related to corporal punishment. Some nations continue to view as
lawful “moderate” and “reasonable” acts committed in the best interest of
the child. Remaining strong controversies raise the question of defining the best
interest of the child. This study focuses on the child protection from corporal
punishment right enacted in Thai Civil Law’s Section 1567 (2) under the concept
of “the best interest of child”. The goal was to suggest appropriate solutions
for Thailand.

The study found that the states still permit corporal punishment as in
the best interest of the child according to the “primary consideration” of the
United Nations Convention on the Rights of the Child (UNCRC; 1989). Other groups
embracing legal reform follow the “paramount consideration” of the Declaration
of the Rights of the Child by the United Nations in 1959. By comparison, Thai
law protects children by following the primary consideration but lacks compre-
hensive and effective legal reform on corporal punishment. For the reasons
stated above, this study proposes that legal reform allowing reasonable corporal
punishment be implemented by adding Section 1567/1 to the Civil and Commercial
Code. This includes the development of the list of specific acts to prevent
potential harm to children together with the establishment of guidelines for

reasonable evaluation to be applied by all related departments.

Keywords: Corporal Punishment, Reasonable, The Best Interests of the Child

MFUL) L 61



NIestifenans uningrdeudivais U 4 adui 2 (hsngraw - Suneu 2564)

1. umi
n1sadlnen1esnieilduisnisasdnewlsznisnidedslasuanuiiouagig
wninangandanunsauazunasesiilanlugiusiaesiodmiuniseusudsasuy
wilvwazysuldasungnssuvesnniiowmunanlmasgAvlnduaufive sdany
1 @ 1 1 o a o w a [ LY [ ¥
ag19lsAnu Msasinenesinelunisnseyimniunginssuveunndudunisld
Uadun1euen 3981900 lANNAS1E @519AUMINANEGD KASWEANTTULAITNAINY

Y o w

Juisssamgnnssyidulunadiededuin ieliussainguszasdlunsimundin

wa |

Uszalanguuneunsiasnfivdvassenelng 11ms 1567 (2) Jayeddn “Hldauna
Unmsosdiavsiilnuynsnuanms iednanidsaen” mssensuyumosiitlausfignuiy
“funasesornaedudiriedinidens” deandoafuanumsnianmuguussiiiniy
fudnluiiagdu Fewuianugunssdulngunainnisnsevitvesianuisnimie
funAses witAsiuasdiyndudunnanusslaniemniidoinisousudideuyns
AftgH]

Tuthagtumangdsemailanldiunisadnenissisniennsluvuuazdaasy
TuSesmsvuivienisldnmsuussiudin wu aliau (1979) lwosuil (2000) Huaa
(2019) ajﬂu (2020) @515UITFNINE (2021) FDIEANTFRIUITNIUTIAUINR LAY
losuaudwmiloluunshuuau! wWu ananuaud (2019) uaziad (2020)7 ag1slsiniy
Tuthgtunansyszmailandsiinnuduiunnssiuieiuusslonigagaueuiniu
MIAIVBYNSNNIEAUALATT NTAUNIMLINIINITIIANINALATELANIINNSTHENS
adlmwynesenemuaumsmelduuanieiulsslevigaaveadnsudundnnis

mlulunshinnuduasesdniifinnudAyegnedslutagiu Fsusingedlude 3 (1)

d

' ansverundnsUsenousedingy 1ad aneauaud warlesuaudivile Fausazuvid
srunalumsnsingranevesiaies wiiiganwiansvoraninsaziindidesuncesulnouasd
dvidfiazeenngmneludesla q fnu

% End Corporal Punishment, Legality of corporal punishment worldwide [Online],
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* Michael D.A. Freeman, Upholding the Dignity and Best Interest of Children:
International Law and the Corporal Punishment of Children [Online], 2 August 2021.
Source: https://scholarship.law.duke.edu/lcp/vol73/iss2/9

MFUL) L 63



NIestifenans uningrdeudivais U 4 adui 2 (hsngraw - Suneu 2564)

[
Y v

[ ! [ « v Y ” 2 & o a o 5 v v ! [
K2l RISVAT! ﬁ/iaﬂﬂ’]iﬂ/l’ﬂ‘ﬂ szwmﬂﬁmnmayammwmauu NANNIIAINA1U Y

[ g ]

[ '
v = =)

NENNITNUFIUN N NUIBEIMTUNITAAMUNLATUNITHRMUITULB I TANIS T8

1 I [ s ¥

g1unvelrgNilegwilowdn 1yu fUNATes AT 813158 visle FANINYY 3R OU Tl
fugmuunnssusindlugduiissyaraieglugiuzds

&9 Y Y v 9

Y

paulaunudin Wesanidn
Fruauszaunsaiazinnsaaaiiiieme’

2.1 ANUNANYUAZVBULYAVBIATI “ﬂiziwﬁgeqmmlﬁn”

10 3 (1) witaydanImednsiin a.e. 1989 lainundi “Qumsnszrimiauas
fAgiuinliiegnsgvinlnsanudinuaunigsivesignioenvu magfsssy
mheauiheuins vioosinstatydi nauszlovigeanvonindudiidesdded
uanauusn

2.1.1 “lunnsnsziseUasfifieafiuiin® (in Al Actions Concerning
Children)
padio 3 (1) vanusslenigsanveadnaziilulilunisduiiunistas

o =)

Aneteaiudn liinaznsevinlneantudinuaansIeivedssuseLonvu AauRsIIY

<9 9

[
Y o 1

Whegaud1eUsnIs viseeernsiATNR AuLnTINENSIANlARIdunAINAI “A1s

nszvin” lulenuneanusiuduaiieanisaaaulavingy wedIsiudausInNNITNTLyin

> Thomas Hammarberg, THE PRINCIPLE OF THE BEST INTERESTS OF THE CHILD -
WHAT IT MEANS AND WHAT IT DEMANDS FROM ADULTS [Online], 2 August 2021. Source:
https://rm.coe.int/16806da%5d

®Jean Zermatten, The Best Interests of the Child [Online], 2 August 2021. Source:
https://www.childsrights.org/documents/publications/wr/wr_best-interest-child2009.pdf

" Article 3 (1) Convention on the Rights of the Child

“In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the best

interests of the child shall be a primary consideration.”
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& UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013)
on the right of the child to have his or her best interests taken as a primary consideration
(art. 3, para. 1), 29 May 2013, CRC /C/GC/14, para 17.

? lbid., para 18.

1% John Tobin, The UN Convention on the Rights of the Child: a commentary, (Oxford:
Oxford University Press, 2019), p. 77.

' UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013)
on the right of the child to have his or her best interests taken as a primary consideration

(art. 3, para. 1), 29 May 2013, CRC /C/GC/14, para 19.
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' Article 18 (1) Convention on the Rights of the Child

“States Parties shall use their best efforts to ensure recognition of the principle that
both parents have common responsibilities for the upbringing and development of the
child. Parents or, as the case may be, legal guardians, have the primary responsibility for
the upbringing and development of the child. The best interests of the child will be their
basic concern.”

> UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013)
on the right of the child to have his or her best interests taken as a primary consideration
(art. 3, para. 1), 29 May 2013, CRC /C/GC/14, para 25.

' Michael D.A. Freeman, Upholding the Dignity and Best Interest of Children:
International Law and the Corporal Punishment of Children, p. 217.

" UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013)
on the right of the child to have his or her best interests taken as a primary consideration

(art. 3, para. 1), 29 May 2013, CRC /C/GC/14, para 15.
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8 Jean Zermatten, The Best Interests of the Child, p. 7.
¥ Ibid., p. 10.
% |bid., p. 11.
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https://endcorporalpunishment.org/wp-content/uploads/fags/FAQ-TH-updated-2019.pdf

*® Thomas Hammarberg, THE PRINCIPLE OF THE BEST INTERESTS OF THE CHILD -
WHAT IT MEANS AND WHAT IT DEMANDS FROM ADULTS, p. 4.
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> End Corporal Punishment, Corporal punishment of children in Thailand [Online],
20 August 2021. Source: http://www.endcorporalpunishment.org/wp-content/uploads/country-
reports/Thailand.pdf
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vulneiiavalungrinevemansussmne 1wy aau (1979) wesuil (2000) Hisaa
(2019) ajﬂu (2020) @1515UITFNIME (2021) FDIEANTFRIUITNIUTIAUINR LAY
loswaunmiloluuiafiuwau 1w anesuail (2019) uagiiad (2020)%°

5.1 nguussmalifingraneviaunisasinenesnaniein

5.1.1 99nq

Tudangu msadlnenwsunedudsiveusenguune anslunis
adlmemesmenuaumsiinssilnegitrnudiusiudiniiosusudsaeuduans
fufiugruresiunasesiiiiulselovddonaunasosuasindoldesamnzay n1s
atlnwnuauaslizunsiusesnunguunslusiugieiesiiofldousudsaoy lned
fnquszasiuazanudoindanudnduiionsfauniniomdannudrieniiogiu
Fufin nguanereuveuasfeugrliiunAsesainsansgYidallafsameeainld
ludnwae “awaums” uaz “lusziuliunane” deseditnienisadnunuaunds
Mndenmiiressmeuazernssud o 4 Wsunssusesiluad R v Hopley® i
\Antulud a.a. 1860 Sir Alexander Cockburn savithEffinnenuasma the Court of
Queen’s Bench nanafsdeagumasindueiiii “mungmnessnquiudesiiveude
nguunedmIunewsinIens (Miufunuvesfunasesuazldduusudiuiaain

AunAseq) Magldmdwmnuauasiiendluanudaireluduin asuwiinisaddvuiy

% UN Committee on the Rights of the Child (CRC), General comment No. 8 (2006):
The Right of the Child to Protection from Corporal Punishment and Other Cruel or Degrading
Forms of Punishment (Arts. 19; 28, Para. 2; and 37, inter alia), 2 March 2007, CRC/C/GC/S8,
para 34.

> End Corporal Punishment, Legality of corporal punishment worldwide.

%R v Hopley (1860) 2 F & F 202
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1Y

lugasiaansienn Yededniangrungingienisadinenuannlsineda
unsmanunsaldlaluunsaaiuniselfisaiauinigu uans 585 veszsredAin
A.A1. 2004 (Children Act 2004) IdiszyiRsfunsadnuinawanas Taemiadadady
suey Snwazdds amnuiadldnssiuardnvurvesnsyii whnaginnsanides
yaguauailudinuistudlednunrresdvilunisadneusudiaoudunisnsesh
soiflafsnniefiniy udienansnslisuinwvesdnguldtafiogniuil Tasagut
Tutlagtussnguliifinun iz fsungraeluFesianann danunsmdandldiuns

duilvgrumunguunglunisldnisasinenmesunenmuizaudueiosdeluniseusy

! Ibid.
62 Section 58 Reasonable punishment Children Act 2004
(1) In relation to any offence specified in subsection (2), battery of a child cannot
be justified on the ground that it constituted reasonable punishment.
(2) The offences referred to in subsection (1) are—
(a) an offence under section 18 or 20 of the Offences against the Person
Act 1861 (c. 100) (wounding and causing grievous bodily harm);
(b) an offence under section 47 of that Act (assault occasioning actual bodily
harm);
(c) an offence under section 1 of the Children and Young Persons Act 1933
(c. 12) (cruelty to persons under 16).
(3) Battery of a child causing actual bodily harm to the child cannot be justified in
any civil proceedings on the ground that it constituted reasonable punishment.
(4) For the purposes of subsection (3) “actual bodily harm” has the same meaning
as it has for the purposes of section 47 of the Offences against the Person Act 1861.
(5) In section 1 of the Children and Young Persons Act 1933, omit subsection (7).
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%% Department for Children, Schools and Families, Review of section 58 of the Children’s
Act 2004 [Online], 28 August 2021. Source: https://www.gov.uk/government/publications/
review-of-section-58-of-the-childrens-act-2004

% D.C. Code § 16-2301(23)(B) (2001 & Supp. 2007)

() The term “abused”, when used with reference to a child, does not include discipline
administered by a parent, guardian or custodian to his or her child; provided, that the
discipline is reasonable in manner and moderate in degree and otherwise does not constitute

cruelty. For the purposes of this paragraph, the term “discipline” does not include:
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Aswznsenisuinduseaoizaeludu 96
5.2 nguUszmaniingvanevhuiiliiinnsaddneniesnanie

5.2.1 @nanuaun

anesuausiufunaudunsnluansvernndnsfivhunisadlnyms
$1ame Mdenunsaslrenasuneldfunsatiuayuegsvhuviusnenzuudes 8d
#o 29 Inesganuisanonuaus Weiuil 3 nane .. 2019 SgamuesanenuAUAlFFUTos
S1ansEsUU L ALAN (maﬁmaaqﬁmLﬁwﬁumﬂmiﬁﬁw) (@nonuaus) w3 The

Children (Equal Protection from Assault) (Scotland) Act nstUasuuUassnanviily

(I) burning, biting, or cutting a child;
(1) striking a child with a closed fist;
(1) inflicting injury to a child by shaking, kicking, or throwing the child;
(IV) nonaccidental injury to a child under the age of 18 months;
(V) interfering with a child’s breathing; and
(VI) threatening a child with a dangerous weapon or using such a weapon on a
child. For purposes of this provision, the term “dangerous weapon” means a firearm, a knife,
or any of the prohibited weapons described in § 22-4514.
(i) The list in sub-subparagraph (i) of this subparagraph is illustrative of unacceptable
discipline and is not intended to be exclusive or exhaustive.
8 FLA. STAT. ANN. § 39.01(4) (West 2003 & Supp. 2008).
% Doriane Lambelet Coleman, Kenneth A. Dodge, and Sarah Keeton Campbell,
Where and How to Draw the Line Between Reasonable Corporal Punishment and Abuse
[Online], 28 August 202 1. Source: https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=
1568&context=Icp
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" End Corporal Punishment, Corporal punishment of children in the United Kingdom
[Online], 30 August 2021. Source: http://www.endcorporalpunishment.org/wp-content/uploads/
country-reports/UK.pdf

% End Corporal Punishment, Corporal punishment of children in the Germany
[Online], 30 August 2021. Source: http://www.endcorporalpunishment.org/wp-content/uploads/
country-reports/Germany.pdf
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% End Corporal Punishment, Corporal punishment of children in France [Online],
30 August 2021Source: http://www.endcorporalpunishment.org/wp-content/uploads/country-
reports/France.pdf
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