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Abstract

The exceptions to actions that are not included under the
Constitutional Court's jurisdiction in the constitutional complaint system as
prescribed in article 213 of the Constitution of the Kingdom of Thailand B.E.
2560 (2017) and article 47 of the Organic Act on Procedures of the
Constitutional Court B.E. 2561 (2018), provides exceptions to acts that are
outside the Constitutional Court's jurisdiction. The topic under consideration
can be categorized into two distinct groups: exceptions pertaining to direct
action, and exceptions associated with the action. Based on research
conducted in various countries, it has been observed that there exist certain
exceptions to constitutional complaint systems that fall outside of the
jurisdiction of the Constitutional Court. Nevertheless, it is crucial to note that
there are three significant differentiations: to begin with, the legal terminology
employed to establish a provision for direct actions will be characterized by
concision and precision; furthermore, it should be noted that the exception
pertaining to the exhaustion of legal remedies is not an absolute one.
However, a certain equilibrium will exist that will enable the court to entertain
specific types of cases essential for the protection of individuals' fundamental
rights, even in instances where the complainant has not fully exhausted all
available legal remedies. Additionally, it is important to note that certain
exemptions from direct actions in Thailand differ from those found in foreign
jurisdictions.

The comparative analysis has identified significant issues with the
inclusion of exemptions in the Thai constitutional complaint system, which
can be attributed to the existing legislation. These problems are outlined as

follows: (1) an issue pertaining to the provisions of the law lies in the extensive
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scope of exemptions, which encompasses a significant majority of state
actions; (2) the issue of implementing unconditional exemptions without due
consideration for safeguarding the inherent rights of individuals, along with
the challenge of formulating exceptions using ambiguous terminology; (3) the
problem of interpreting the court's law, specifically interpreting articles 47 (2),
47 (3) and 48 of the Organic Act on Procedures of the Constitutional Court
B.E. 2561 (2018) and preventing the Constitutional Court from protecting the
rights and liberties of the people and constitutional defenders as required by
the Constitution.

This article presented three recommendations, with their first
suggestion being the proposal of interpretation guidelines for article 47 of the
Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018).
Furthermore, this response aims to suggest a set of guidelines that can be
employed when applying the provisions outlined in Article 47 for the purpose
of evaluating the application. In addition, it is recommended to lay out a set
of principles for amending articles 46 to 48 in alignment with the legislation.
This is aimed at encouraging coherence and consistency within the framework
of the constitutional complaint examination system, while enabling the
Constitutional Court to effectively safeguard the constitutionally suaranteed
rights and freedoms of the populace in accordance with the original intent of

the Constitution, and with optimal efficacy.

Keywords: Exceptions; Constitutional Complaint; Constitutional Court;

Constitutional Jurisdiction
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% Amparo Law, Article 61 (20)
% Amparo Law, Article 61 (19)
> Amparo Law, Article 61 (13), Allan R. Brewer-Carias, Constitutional Protection of
Human Rights in Latin America: A comparative Study of Amparo Proceedings, p.
270.
°2 Amparo Law, Article 61 (14)
>*> Allan R. Brewer-Carias, Constitutional Protection of Human Rights in Latin America:
A comparative Study of Amparo Proceedings, pp. 272-273.
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% Amparo Law, Article 61 (12)
> Allan R. Brewer-Carias, Constitutional Protection of Human Rights in Latin America:
A comparative Study of Amparo Proceedings, p. 279.
*® Amparo Law, Article 61 (16)
" Amparo Law, Article 61 (21)
58 Amparo Law, Article 61 (22), Allan R. Brewer-Carias, Constitutional Protection of
Human Rights in Latin America: A comparative Study of Amparo Proceedings, p.
264.
** Amparo Law, Article 61 (23)
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