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Abstract

This article is based on the author's study of the family law principles in
Australia, specifically focusing on their unique approach to dividing marital
property. One noteworthy aspect is that the judge’s discretionary power to
allocate property unequally between husband and wife whereas an equal split
may not be just and equitable in certain circumstances. One significant factor is
the concept of financial contributions, to the marriage, which encompasses an
unpaid care work like homemaking and child-rearing when evaluating a
contribution to the marital property. Moreover, the concern of future needs,
particularly post-divorce future welfare of children, must be considered and
clearly outlined in the Australian law.

This stands in contrast to the property division principles in the current
Thai legal framework for divorce cases. In Thai divorce judgments, the judge is
obligated to grant an equal division of common property. The article aims to
explore these differences, raising the question of whether the principle of equal

division, without accounting for other factors or circumstances, is fair or not.

Keywords: Division of Marital Property; Common Property; Equitably

Distribution; Heteronormativity; Gender Roles; Patriarchy; Unpaid Care Work
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AnuanUszaunsalnd deuladudanfisomiedalussiuseniswimsngauny

nOVINEUTENARRANTIAENUIN NOVNIE AB The Family Law Act 19757 Tg1u19

L7

Douusaniindenaylaindyariuliludemineduduiirvnouausa vie dayginou
ausAnNTiUsEIIANVINEUNILAYIdYE 11957 1465 latgAlsudunsdalenaluaniingen
favdidensyuunindauiifunmnzauiuaseuniemuessudunisennululyssuunindd
AN ULNg (regime legal) wadunsimunssuundneaunudaa (regime conventional) 8
nolaly UsEangy ey, A13U1UsENIanuNIsuNILA NI YEUTIW 5 21A78ATUAT7,
fumiaail 17 (ngammwamuns: drineusuAnwingrsnounauRtudiaanin, 2552), 7 187-188,

2 oty v 50.

’ The Married Women’s Property Act 1964

¢ The German Civil Code, section 1371 and 1372

> 1y wasguesloun wadveside Tonles qewdewt wamn dudndln Winda edsiuuas
Jameudu ilunu aruwassdulandnaadussalunisuus (Equitably Distribution) Tnefiansasn
mﬂ‘wqﬁmszﬂuasﬂa%’mnmayawm 9 84 @lﬁmﬂw%mﬁnﬁ’uﬁ’uﬂwmmaammﬁa LLﬁzUNiJa'%JEEg
ﬂwmmawﬁwmqﬂmssL?ﬁym@@'amaﬁﬂﬂwLLaz@quﬁﬂwwﬁﬁaqﬂ?ﬁﬂﬁ;ﬁﬂﬁhamﬂisﬂaumi
ﬂmamﬂuﬂﬁuﬁw%’wéauiw*j’]d@;amaﬁw o1unolaly AInuAIagRsIIN, 31991UNT
AnousuiFes “waluladnsvisnigiug” was “nsmeuazssuunisUszuonveinmluad
vgvasanigaint” msineusmdngningrneifsafuafienvuuazaseunia a New York
University Usginaan3goninisznnedudl 8 - 23 nsngiau 2561 (2561) 11 202.

® Patrick Parkinson Am, Family Property Division and the Principle of Judicial
Restraint, UNSW Law Journal, Volume 41(2) (2018), p. 382.

" The Family Law Act 1975 [Online], 18 November 2023. Source:
https://www.legislation.gov.au/Details/C2023C00448
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® The Family Law Act 1975, Section 79 (1) and (2)

° Patrick Parkinson Am, Family Property Division and the Principle of Judicial
Restraint, p. 383. wueafuiulszimaanenuauniienuusduausaludaaiumfundelumity
Rlamuaumsunanginisafivey o1unslalu Family Law (Scotland) Act 1985 (UK) ¢ 37, s 10.
For commentary, see Jane Mair and others, Built to Last: The Family Law (Scotland) Act
1985 - 30 Years of Financial Provision on Divorce (Research Report, Nuffield Foundation,
2016).

% The Family Law Act 1975, Section 79 (4) (e)

" The Family Law Act 1975, Section 75 (2) (a)

2 The Family Law Act 1975, Section 75 (2) (d) (ii) and (1)

> The Family Law Act 1975, Section 75 (2) (o)
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Ium'1JUﬁﬁ”&ﬁﬂﬁ]w‘fﬂug'ﬂmmé’ﬁ’fgfgwizﬁﬂswauaaumwLLaﬂﬁmaﬁﬁwﬁwﬂmmmﬁagfgw
UseilUszuonseunny Ssluumanuaduiyansdindulssiuamensdiandafeluamnsann
adﬁ’ulﬁyuawumﬁmﬁLLﬁqéauLmﬁ’umuﬂgumawhﬁgu

" Laura Addati and others, Care Work and Care Jobs for the Future of Decent
Work, [Online], 26 December 2023. Source: https://www.ilo.org/wcmsp5/group s/public/---
dgreports/---dcomm/---publ/docu ments/publication/wcms_633166.pdf, p. 1.
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' Ibid.
' Ibid.
8 Caroline Criado Perez, Invisible Women: Data Bias in A World Designed for
Men, (London: Chatto & Windus, 2019). p. 1

1 amﬂ’mﬁamiﬁgﬁﬁimLLmUSsmﬁiwﬂ, wé’nqmsausuaaulaﬁ Domestic Violence
(DV) Learning [poula u 1, 27 Sul1Au 2566, Lw asfiun: https://dvlearning.tijthailand
.org/course/1/1/4

2 qunAg s esnuwgn®, awiaunuvesanuumandgdumisdainiunmadmiu
Win, GnenfinusuSaeyien nangnsusyaInulUnidin A iYdeansine) AugsaIsEARsILaz
?iam‘immjuwﬁwma"’aﬁiiumam‘g, 2562) ‘mjw 79.

2\ Spapennu, vun 8a.

MFUL) L 339



Nyansifmans unnIngrdewifivas U 7 adun 1 @nsiey - Squiey 2567)

v v = v

wiflani1?? Wudu duiedsietesntuvnuuendiusazduduuniuniseniauasugia

Y
dugndjadinthivihausuiaveuguanuiiuiiues

£
1 =1 1

Nuguadlafidmeuunuiivinuesiiiiiueialifiyanluduasugiaiednin

Y

Lifamaunudud1ty 981315AMNNNNURARLNYDI9IANITULT N UTENINUTEING

(International Labour Organization: ILO) Hoi309 Care Work and Care Jobs for the

[

Future of Decent Work liviin1sdsaauazdnsgsiifeaiuaugualagianisaiugua

Y

! g
I 1 C% 1 1

lifinmeuunuilannuint® nuguanlifinneuunuiidiutigeg1eunseseuy

o w 1

wsugiavesUsewalasinadonulusgifvesyanaludinuag1aifed 1Aty wiau
aenanndugnuestiusazlilasunisiusestianisiieglussuuusanu nnsd1e

Uszrnsevianuly 64 Useimanudn Insldiaaiauguais 16.4 siugudalusie

v = A A

JulaeldlasuainaulnunsedndoniaRaluszyIng 2 WuUA1LAUYINaIU 8 TalussaTu

(%
Y a

Tnglailasudmauwnuy uenanignddlunnniunilan® inuguadlidfidiineuunudi

o

aluduagldialumsinuiinaianandigueta 3.2 wh

Minutes per day

265 83 263 78 268 155 329 70 262 64 272 132 [ 262 89 267 66 257 135

Women Men |[Women Men [Women Men |Women Men (Women Men |[Women Men |[Women Men |Women Men [Women Men

Low- Middle- High-
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2 Za ey, i 84,

# Laura Addati and others, Care Work and Care Jobs for the Future of Decent
Work, p. 3

" Laura Addati and others, Care Work and Care Jobs for the Future of Decent

Work, p. 4
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2 \3pahenu, w1 68 -69.
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4. nMsuUmInddununguuneUssinaAsasasae
SEUUNSNIAuTEnIainsuldszuunenningdu® (Separate Property

regime)® lailgszuunswddusiunu® (Common Property Regime) e lufiszuu

Auausateaniindonfudmenssuavisulnenlut®®? egnngmnelsemelne e

fnsunegrvnaniudslailindnnisuusasaualtuananudusssulunisuus (equitably

 gymssal Aatng, nsdansiuauss, 12,

* Grania Sheehan and others, Division of Matrimonial Property in Australia,
[Online], 18 November 2023. Source: https://www.researchgate.net/publication/23762
s7231 Division_of Matrimonial Property in_ Australia

> LﬂUi%UU‘ﬁW%l'Wéau%adﬂﬂﬁﬂ%mﬁwag}juﬁﬂﬁ]’mﬁuiﬁ]&laﬁiz Ao Awneaaduaives
n3suaANS medlavsdanisuarlnfunadselovilunindduauresay Tnefidoulunaniinsenaenes
wdvsunszalvansluaseuntasiuiy orunely guanssal Avtns, nnsdanisBuausd, wun 12

°2 Belinda Fehlberg and others, Australian Family Property law: ‘Just and
Equitable’ Outcomes? [Online], 19 November 2023. Source:
https://www.lexisnexis.com.au/__data/assets/pdf file/0008/340892/A ustralian-family-
property-law-Just-and-equitable-outcomes-2018-32-AJFL-81.pdf, p. 84
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1) udnnsvhumld (Contribution)®® lid1agidunisvinanmlfidustu

(Financial Contribution) waz#ilahfuda8u (Non-Financial Contribution) ¥3®4714

? ddnaumagiisTsy, :1891un15HnauTHGEaY “wmaluladn1syleniyius” uas

“msw&i'lu,a:smfums‘disuamjllaﬁwmiuﬂﬁmiwamw%’gam%m”, 11 202.

> The Family Law Act 1975, section 4 (1) “property” means:

(@) in relation to the parties to a marriage or either of them--means property to
which those parties are, or that party is, as the case may be, entitled, whether in
possession or reversion; or...”

> Belinda Fehlberg and others, Australian Family Property law: ‘Just and
Equitable’ Outcomes?, p. 84

*® Grania Sheehan and others, Division of Matrimonial Property in Australia, p. 1

*Ibid., p. 1

*% The Family Law Act 1975, section 79 (4) (a) - (c)
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*° Laura Addati and others, Care Work and Care Jobs for the Future of Decent
Work, p. 1

% Grania Sheehan and others, Division of Matrimonial Property in Australia, p. 1

¢! patrick Parkinson Am, Family Property Division and the Principle of Judicial
Restraint, p. 384.

%2 n the Marriage of Pierce (1998) 24 Fam LR 377, 377-8 [28] (The Court):

“It is necessary to weigh the initial contributions by a party with all other relevant
contributions of both the husband and the wife. In considering the weight to be attached
to the initial contribution, in this case of the husband, regard must be had to the use
made by the parties of that contribution.”
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% The Family Law Act 1975, section 79 (2)
% Patrick Parkinson Am, Family Property Division and the Principle of Judicial
Restraint, p. 386.
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- Belinda Fehlberg and others, Australian Family Property law: ‘Just
and Equitable’ Outcomes? [Online], Source: https://www.lexisnexis.c
om.au/__dat a/assets/pdf file/0008/340892/Australian-family-property-law-Just-
and-equitable-outcomes-2018-32-AJFL-81.pdf

- Caroline Criado Perez, Invisible Women: Data Bias in A World
Designed for Men, (London: Chatto & Windus, 2019)

- Grania Sheehan and others, Division of Matrimonial Property in
Australia [Online], Source: https://www.researchgate.net/publication/2376
27231 Division of Matrimonial Property in Australia
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- Jane Mair and others, Built to Last: The Family Law (Scotland) Act
1985 - 30 Years of Financial Provision on Divorce (Research Report, Nuffield
Foundation, 2016)

- Laura Addati and others, Care Work and Care Jobs for the Future of
Decent Work, [Online], Source: https://www.ilo.org/wcmsp5/groups/public /---
dgreports/---dcomm/---publ/documents/publication/wcms_633166.pdf

- Patrick Parkinson Am, Family Property Division and the Principle of
Judicial Restraint, UNSW Law Journal, Volume 41 Issue 2 (2018)

- The Family Law Act 1975 [Online], Source: https://www.legislatio
n.gov.au/Details/C2023C00448
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