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Abstract

Market dominance is the ability of business operators to price their
products or services higher or less than the price level of commercial competition.
Over the course of a period of time, being a market dominant under the
competition law is not guilty. Usually, all business operators require a high
level of profit or market share of business operations. However, this Market
authority is guilty only if they commit unlawful acts of competition as required
by law. Market dominated business operators are a very important character of
competitive competition law enforcement because the law considers business
operators with market dominance can make or break down significant competition.
As a result, the competition law system in different countries is a priority and
imposes strict regulatory criteria on the commercial behavior of such dominant
market position. Since some dominant market positions often behave as anti-
competitive to maintain their interests in pursuit of profit it is impossible to
compete because small business operators are not competent enough to compete
with market authority. Therefore, it is important to consider the criteria for
determining the business operator, with market dominance. This is to guide the
consideration of the unconstitutional actions of the business operators who
dominate the market and are regulated by more rigorous business habits than
ordinary business operators. Due to the same actions of both types of business
operators, different market impacts may occur. Moreover, the unlawful use of
market dominance will be difficult to control the unlawful behavior of market
authority. Studies have shown that the criteria for determining business as a
business operator who dominate the market under Thailand’s current competition
law are lacking in clarity, flawed, and limited. This article focuses on the problem
conditions that affect the determination of business operators who dominates
the market in accordance with Thailand’s competition law as well as comparing

the approach to determining business operators who dominate the market of
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international rules and foreign laws such as the European Union, Republic of
Germany, Japan and South Korea. It was found that different criteria are defined
according to the context of each country. This could help provide guidelines
for the development of Thailand’s legal guidelines to propose a revision of the
law, as well as relevant criteria and guidelines for effective enforcement of

competition laws.

Keywords: Dominant Market Position, Competitive Conditions Factors
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® Article 2 The term “market-dominating enterpriser” means any enterpriser who
can determine, maintain, or change the prices, quantity or quality of commmodities or services
or other terms and conditions of business as a supplier or customer in a particular business
area individually or jointly with other enterprisers. In deciding whether an enterpriser is a
market-dominating enterpriser, his market share, whether and to what extent any barriers
to enter into the market exist, and the relative size of competitive enterprisers shall be
comprehensively taken into account;

° Article 4 “An enterpriser (excluding the enterpriser whose annual amount of sales
or purchase in a particular business area is less than 4 billion won) whose market share in
a particular business area falls under any of the following subparagraphs shall be presumed
a market-dominating enterpriser referred to in subparagraph 7 of Article 2:

1. Market share of one enterpriser is 50/100 or more;

2. The total market share of not more than three enterpriser is 75/100 or more:

Provided, that those whose market share is less than 10/100 shall be excluded herefrom.”
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Teieadelerunamionain Gesetz gegen Wettbewerbsbeschrankungen (GWB)

Iemvualienudussneumsnedesdedismnamionantiluing 18 13 3 nsdl

1% Korea Fair Trade Commission, Guidelines for the Abuse of Market Dominant
Position, Section Il [Online], 18 April 2020. Source: http://www.ftc.go.kr/eng/contents.do?key=
501

" bid.

'? Joseph Seon, Hur, The evolution of competition policy and its impact on
economic development in Korea, United Nations Conference on Trade and Development:
Competition, Competitiveness and Development: Lessons From Developing Countries, p. 235.
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" Gesetz gegen Wettbewerbsbeschrankungen (GWB)
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'8 CJ, 27/76 United Brands v Commission [1978] ECR 207, at 65 and 67 uag CJ, 85/76
Hoffmann La-Roche v Commission [1979] ECR 461, at 38.

¥ Richard Whish, Competition Law, 5th ed. (London: Lexis Nexis-Butterworth, 2005),
p. 179.

?% Guidance Paper on abusive exclusionary conduct by dominant undertaking, para 12.
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