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Abstract

One of the core objectives of the European Union (EU) is to unify
national markets of member states into a single market, where goods, services,
capital, and labour can freely move within the community. However, to ensure
that goods can freely move within the market, harmonisation of intellectual
property (IP) laws of the member states is necessary. In other words, it is
recognised that differences in IP laws could have a negative impact on cross-
border trade, and could thereby partition the EU single market. As a result, an
attempt toward IP harmonisation has pursued to address this issue. The
harmonisation of IP laws in the EU results from two separate approaches which
are the harmonisation through EU legislation and international conventions.
However, the core measures, which have been used are the enactment of
directives and regulations. A high degree of IP harmonisation is clearly linked to
the EU’s success in creating a properly functioning single market. Thus, this

article aims to present the development of the EU, EU and IP harmonisation, as
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well as interesting remarks concerning IP harmonisation in the EU for the study

of English for lawyers.
Keywords : Intellectual Property, Harmonisation, European Union, Single Market
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1. Introduction

The European Union (EU) is perceived to be the one and only regional
grouping that has successfully achieved a considerable level of [P
harmonisation. It is evident that there is a link between a high degree of IP

harmonisation and a well-functioning single market. That said, to facilitate cross
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border trade, IP harmonisation has increasingly become relevant and necessary.
Without IP harmonisation, the free movement of goods in the single market
cannot be guaranteed. Thus, in order to successfully establish a genuine single
market, the EU has progressively pursued its goal in harmonising IP laws
through approximating national IP laws of the member states and establishing

an EU-wide IP system through EU legislation and international conventions.

2. The Development of the European Union (EU)

Integration of the EU begun after World War Il in response to the
devastation left by the war. In order to rebuild, bring peace and economic
growth to their societies, the European Coal and Steel Community (ECSC)
Treaty established the first European community, ‘The European Coal and
Steel Community’ in 1951. There were six founding members namely, France,
Germany, ltaly, Belgium, the Netherlands, and Luxemburg.1 This was considered
to be ‘the first step towards a supranational Europe’.2 Following the success of
the ECSC Treaty, the member states extended their cooperation on economic
integration. The European Economic Community (EEC) Treaty was signed in
Rome in 1957 thereby establishing the European Economic Common Market
(EEC), which allowed goods, services, capital and persons to freely move
around the community.3 This constituted closer cooperation and deeper
regional integration in Europe. The first enlargement of the EEC was in 1973

when Denmark, Ireland and the United Kingdom joined the communi‘ty.4 After

' Europa, ‘The history of the European Union’ <http://europa.eu/about-eu/eu-
history/index_en.htm> accessed 19 January 2019.

? Europa, ‘Treaty establishing the European Economic Community, EEC Treaty’
<http://europa.eu/legislation_summaries/institutional_affairs/treaties/treaties eec_en.htm>
accessed January 2019.

> ibid.

‘ Europa, ‘A growing community’ <http://europa.eu/about-eu/eu-history/1970-
1979/index_en.htm> accessed 20 January 2019.
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that, in 1981 Greece joined the EEC as the 1Oth member, followed by Spain and
Portugal in 1986.”

The EEC was transformed into the European Union (EU) in 1993 when
the Treaty on European Union (TEU) was signed in Maastricht. A significant
component of the TEU was the introduction of the European Monetary Union
(EMU), which represented a high level of economic in‘tegration.6 However, not
all the EU members are part of the EMU. The euro (€) is the official currency
shared by 19 out of 28 EU countries.7 In 1995, the membership in the EU
increased when Austria, Finland and Sweden joined, thereby including nearly
all countries in western Europe.8 In 2004, 10 new countries namely Cyprus, the
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak
Republic, and Slovenia joined the EU. " It is the first time that the EU has ever
had the biggest enlargement. In 2007, Romania and Bulgaria became the EU
members, bringing the number of member states to 27. In 2013, Croatia
became the 28th EU member country.10 However, due to Brexit, the UK
is due to leave the European Union on 29 March 2019. Despite Brexit, the other
27 member states still committed to sustain the EU."

Presently, the EU is comprised of 28 member countries. Following the
ratification of the TEU in 1993, the EU has adopted various other treaties such

’ Europa, ‘The changing face of Europe - the fall of the Berlin Wall’ <http://
europa.eu/about-eu/eu-history/1980-1989/index_en.htm> accessed 20 January 2019.

° Europa, ‘Treaty of Maastricht on European Union’ <http://europa.eu/legislation
summaries/institutional_affairs/treaties/treaties_maastricht_en.htm> 20 January 2019.

! Europa, ‘The euro’ <http://europa.eu/about-eu/basic-information/money/euro/
index_en.htm> accessed 9 February 2019.

’ Europa, ‘Europe without frontiers’ <http://europa.eu/about-eu/eu-history/1990-
1999/index_en.htm> accessed 21 January 2019.

’ Europa, ‘Further expansion’ <http://europa.eu/about-eu/eu-history/2000-2009/
index_en.htm> accessed 21 January 2019.

0 Europa, ‘The history of the European Union: 2010 - today’ <http://europa.eu/
about-eu/eu-history/2010-today/index_en.htm> accessed 9 February 2019.

! Congressional Research Service, “The European Union: Ongoing Challenges and
Future Prospects’ (2018) 22.
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as the Treaty of Amsterdam (1997), the Nice Treaty (2000) and the Lisbon
Treaty (2007) in order to foster membership growth and extend the areas of
cooperation. Although numerous treaties have been ratified to adapt the
structure and function of the EU in light of surrounding circumstances, the
fundamental structure and concept of the EU are still largely based on the
original concept which was established over 60 years ago of development and
to create a single market At present, by achieving a relatively high level of
economic integration through the creation of the single market and a single
currency, the EU is arguably a role model for regional economic integration
efforts in other regions.

3. EU and IP Harmonisation

The creation of a single market, ‘an area without internal frontiers in
which the free movement of goods, persons, services and capital is ensured’,13
is one of the core objectives of the EU in accordance with Article 3(3) of the
TEU. It is undeniable that one of the major factors ensuring free movement of
goods within the EU, a core principle of a single market, is success in
harmonising IP laws within the community. IP rights had been included on the
EU’s agenda from the start in completing the single market. " According to the
1985 White Paper on the completion of the internal market, it was clearly
stated that ‘differences in intellectual property laws have a direct and negative
impact on inter-Community and on the ability of enterprise to treat the
Common Market as a single environment for their economic activities’."” The
commission stated that the decision on the proposal of creating community
trademark and on the proposal of approximating national trademark laws

needed to be made.16 Moreover, the Community Patent Convention was

2 Nigel Foster, Foster on EU-law (2nd edn, OUP 2009) 254.

" Article 26(2) of the TFEU.

1 Peter Groves, ‘Editorial’ (1993) 4 European Business Law Review 54, 54,

° Commission, ‘Completing the Internal Market — White Paper from the
Commission to the European Council’” COM (85) 310, 37.

“ibid.
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intended to be brought into opera‘tion.17 This clearly demonstrates that
disparities in national IP laws between the member states are incompatible
with the existence of single market,18 and it should, therefore, be replaced by
harmonised legislation. Additionally, the level of IP harmonisation that would
be required in order to establish the single market is a certain level of
approximation of national IP laws and a complete harmonisation through a
community-wide IP system.

The EU has spent a significant effort to harmonise IP laws and provide a
uniform set of IP systems legislatively by enacting directives and
regutationszo, and ratifying international agreements in major areas of IP rights.
By using these harmonising measures, the level harmonisation of IP laws in the
EU ranges from minimum harmonisation to complete harmonisation. That said,
the adoption of harmonising directives and international IP treaties can help
approximate national IP laws of the member states. Nevertheless, some
aspects of IP rights still remain unharmonised and are subject to member
states’ discretion. These measures allow the member states to have some
degree of flexibility to tailor their IP systems to fit their particular needs and
interests. Whereas the harmonisation of IP laws through the adoption of
regulations, which no derogation is allowed, can help unify IP laws between

member states.

Y ibid.

** Peter Groves, Sourcebook on Intellectual Property Law (Cavendish Publishing
1997) 99.

* Directives’ require all the EU member states to amend their national laws to
be compliant with the directives within the certain timeframe. See Europa, ‘Regulations,
Directives and other acts’ <http://europa.eu/eu-law/decision-making/legal-acts/index_en.
htm> accessed 15 February 2019.

20 ‘Regulations’ do not impose any action on the EU member states to make the
regulations part of their national laws. All the member countries are bound by the
Regulations and must comply with. See Europa, ‘Resgulations, Directives and other acts’
<http://europa.eu/eu-law/decision-making/legal-acts/index_en.htm> accessed 15 February
2019.
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IP harmonisation usually means an increase in the level of IP protection.
It has been claimed that increasing or adding extra protection is easier than
taking away already acquired righ‘ts.21 A core measure used to standardise the IP
laws of the member states is the issuance of harmonisation directives. A
substantial number of directives, which member states are required to
implement into their national laws within a set deadline, was approved in order
to approximate substantive IP law of the member states. The directives mostly
focused on the harmonisation of the delineation of protected subject-matter,
the scope of protection, and the duration of protection. This helps to decrease
the disparity between the national IP systems of the EU countries. Although the
standardisation of a national IP system through the adoption of harmonisation
directives encompasses various areas of IP rights, the EU has not yet achieved a
complete harmonisation. Disparities in some areas still exist due to the
difference in legal culture and administrative procedures of each member
country.22 As a result, an attempt toward EU-level harmonisation through the
enactment of regulations governing IP at the community level and the
ratification of international IP agreements was pursued to address this issue.””
This could enable the EU to achieve a higher degree of IP harmonisation within
its community. As of now, the EU-wide systems cover most major areas of IP
rights namely, trademarks, designs, plant variety rights (PVRs), and geographical
indications (Gls). Moreover, by the first half of 2019 the unitary patent system

. . . 24
will come into operation.

* Trevor Cook, ‘European Intellectual Property Developments’ (2011) 16 JIPR 426,
4a27.

# Billy A. Melo Araujo, ‘IP and the EU’s Deep Trade Agenda’ (2013) 16 JIEL 439,
444,

“ ibid.

“ EPO, ‘Unitary Patent and Unified patent Court’ <https://www.epo.org/law-
practice/unitary.html> accessed 20 February 2019.
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4. Conclusion

The EU is acknowledged to be an example of regional economic
integration that has achieved a high degree of harmonised IP standards. A high
degree of IP harmonisation is clearly linked to the EU’s success in creating a
properly functioning single market. That said, the adoption of the harmonising
directives and international IP laws can help approximate national IP laws of
the member states, particularly in the areas that directly affect the operation of
the market. This results in decreasing disparities between national IP regimes
between the EU members and reducing impediments to the operation of the
single market, and thereby paving the way for the EU to establish an EU-wide IP
system through the regulations. From an overall perspective, EU IP regimes in
the areas of trademarks, designs, PVRs and Gls are almost fully harmonised,
whereas copyright and patent are still fragmented. By establishing EU-wide
trademarks, designs and PVRs, and Gls systems, the conflict between the
territorial nature of IP rights and the principle of free movement of goods can

be resolved, thereby ensuring proper functioning of the single market.
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1ANMUABAARDIHDINY KALAIUARAAGIABINUYDINYNUIENINEFUN1 Ty ey
Tusgdugeiiedliandiiuinmudonlssedsdmautuanudnsavesanamelsy
Tunsademaiadenidnissuiuanusgrumungay nandenisvilinguunenisly
vesUssinAauBniinuaenndesfaiurutaivuaiiinguuienieluveunas
Ussinaasndnlagianizegisdslufuiidsansglagnssdenisdiiunuvesnainiien
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fanuwuglndifsatunndsiu Tnsunsnismaiiaiunsadisanauunnadees
ngmaneningaunstlyaiszninuszmaanidnuazguasafitnvananiseniduny
vowmaIniien Mewmilesdsanunsatieymdlianninglsuannsnadiessuungmang
nindaunedyailusgrugiinaiiunisasitedadule ﬁaﬁ?ummgmaﬂmi’m LU
nguunensngauniadyyrvesanainglsulusuiaiemuien1sfl N150eNRUY
n3AuATesiuEAY wardeUsinnndmanfiureudradaiuasnndosdosiy
ogsanysal luvagilusdvdviuasanidasiinsdanuuanseiuey eeslsfing
N1ASNTLUUNMNIBLATOINIBNNSAT N1T0ONLUY NSAUATIRUERY LavAatsd
yapfeanslussdugfiniadifnadsduldfunnussmaaudnluanamelsudu Joym
ANNTALEITENINAGNAULAUVDIANTNIINSNIAUN 19T QY Y WAL NANN1TVOINT
\doudisresdudiegaaslunatnfeagonlduniaudly dromniiossdamal
pamRgIvesannmelsUansaaliunsiaeg1auysal

nwdengqudmiuiinnguuneiiunaule

(1) nildluthmnefiddyesanninglsy (European Union: EU) Aannsdda
PaNALALT B3o “single market” Tau@A191 “single” (F3-1Aa) uzuujuﬁmqmﬁ’wvf
(Adjective) @siildnarsmnumne suldun wer Tan wiedslyldursny waluii
lerunveneddn “market” daduruny (noun) Seutadn nanmiies Fanuneds
nMITIUeINaInTeILAazUsEmaandnidimenwdunainien Inodunisdelas
nan1sfsEninslsemaanndnimeliinisindeudnedadunisnde suldun dud
(goods) U3NT (service) WunNu (capital) kazwseau (labour) neluananglsuls
Tnoias

Tneuananagldedn “single market” iodearuinefinisidunainiien
ud diamnsaldmnan “internal market” ladnee Tnga1in “internal” (Bu-no-usa)
tududaudn (adjective) wadn aelu ievunuenediin “market” Famaneds
patangluduinanausiudievesszmaauidnanninglsuiinnasiuliinig
\nAp UL UIN1T Bunu LaruIIy seriaiueguaiiules wenaNigading
1431 “single market” Tugrugfidudmansgegauesulovisnisindmainniely
w30 “internal market” 8n¢e’’

(2) @791 “Brexit” (usn-gn) wueuan (noun) lagnussglilu Oxford
Dictionary 3191889 N157a%s1901041805 (United Kingdom) d9Uszneauludae

" See Rita de la Feria, The EU Vat System and the Internal Market (IBFD 2009).
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89N (England) affomuaus (Scotland) nad (Wales) wazlosuausinile (Northem
reland) vonausiannisiduanidnanainglsy Farilunansauendn “British”
(U3-#1%) Fadurqadnd (adjective) muneis MAvITostuansweraning uazd1in
“Exit” (Bn-8v) Luduu (noun) Geuvain mssenly wules

(3) f131 “inter-” (Bu-we) vBu prefix . Aflauvunedn serdng dlethuiang
13nie131 “community” 3anunefis nquusemeaundn Frar “inter-community”
e seninelsemaaungnanainglsy

(4) f71 “arguably” (813-Ar-te-u) udimual (adverb) Tslnearulnguda

1<

szifunsldiieatiuayuainufn nieanudendiloudenisdesanlyinduise

% =

gnees Feluunanuilfleulihunldludsgloaieaivayuaiudnfinannmelsy

tudumilounvvegdlviuginedulumsnudlusgduginig wieluuunin
“the EU is arguably a model for regional economic integration efforts in other
regions.”

(5) wilslunuamsidrdgyianamglsUldlunsilfiAnauaenndosdeady
voanguuIenTndauntalynrseninalsemaaundnaenisilingvaneasluves
wiazUszimaandniidnvarndifsatu wiediundn “approximation of law” &4
A131 “approximate” (82-W30A-T-14N) dudurnsen (verb) wlan Usvana nie
Aevazmileu dsluunauilaldein “approximate” AUUSUNTDINMUIENTNEFU
naileyey1vesUsemeanndn (national intellectual property law) iodeAuvane
fansilinguunensngdunadygrveswsazaundndanvuzlndifesiuniaduly
Tufirmafieadutiues

(6) A1 “tailor” (-taey) dlanaroarunuiy Tngwiniduiuiy (noun) 9y
wadh drednide wimnududingen (verb) azutat dafuidern wenanidmneds
yi1 wioUsuwdsuiie Tnnuszasdusesedndaes duduluunaud dnasld
A1 “tailor” 1u§1ugﬁl,ﬂuﬂ°wﬂ%ﬂuu%wﬁuaﬁwmgwmw%’wsfﬁumqﬁgyzgﬂ
(intellectual property system) 3@L‘”f]umi?iamﬂwm85@ﬂ7iU§ULU§8uisUUﬂgwuﬂa
ningduniestdggrlimuizanduaruaeinisuazlsylesuvssunaz Ussmaaundn
faFeuatiounisimifudeinlimneausudadiuvesdauld

(7) A7 “sustain” (@a-wu) Wudin3e (verb) wladn atduayu Snwild Aqu
Faflothunldluuunvesanainglsy Jouansfuandrusmesdszaundniiviens
27 Usziwmindesnisazaivanuuas SnwianuduananglsUlinsegsely

28 . A o Agva v v v o A Y o8 vo o & a a a
Prefix ﬂ@ﬂqml"‘mmmLSU']GU']Q‘Wu']ﬂ']E]uLLa’JVneLMﬂ']ﬂ']uullﬂaqllmlnEJN@VLﬂ{ﬂ']ﬂW]@J
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(8) A3 “EU-wide” (B-g-la¢) 1OurAaidny (adjective) manefis dnwazild
Sauifunn 9 Vssmaandnluanamelsy dutuluunauidniglddi “eu-wide”
WieveneA1in “intellectual property system” @adunisusseeiieliiuiadnues
vesszuuningaunstygiluszdugdniaidunateduldtunn q Ussimaaundn
Tuamanglsuiiuies

aavheinivideuazlasuanusinesdu “anugenndesiasiuvesngung
nsngdunistaygiluanamglsy” nieaununinauiniwidinguiuiauls uainy
Aulnllureduidniwdangudmsutinnguineatuntineusuiau 2562 Ay



