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Objective

1. To encourage people inside and outside Mae Fah Luang University to
publish academic work in the field of law and other related disciplines in the
form of articles.

2. To serve as a medium for exchanging information and developing
cooperation in law and other related fields between Mae Fah Luang University
and other agencies in both the public and private sectors.

3. To be used as a research document and reference.

Scope

Mae Fah Luang University Law Journal will consider the following article
types; academic article, research article, analysis of judicial decision, analysis of
legal opinion, analysis of legal exam question, legal miscellaneous, and other
related articles in both Thai and English. The scope of academic content of the
Mae Fah Luang University Law Journal includes legal issues in all disciplines
such as civil law, business law, criminal law and criminal justice system, public

law, international law, taxation law, etc.

Consideration for Publication

Mae Fah Luang University Law Journal operates with double blind peer
review policy.

All articles will be considered by two peer reviewers who have the
knowledge and expertise in the subject matter to be reviewed. Qualified
reviewers will be the persons who have no conflict of interest with the author.
The reviewers will not know the name of the author, and the author will not
know the name of the reviewers (double blinded).

In case any article is written by a person inside Mae Fah Luang
University, qualified peer reviewers will be individuals outside Mae Fah Luang
University. (This rule also applies to co-authored articles, which one or more
authors are working at Mae Fah Luang University)

For an article to be published in the Mae Fah Luang University Law
Journal, the article must be assessed as “worthy of publication” by two peer

reviewers. In the event that both reviewers made decisions to “decline the
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publication”, the article will not be accepted for publication. However, if one
of the peer reviewer assessed the article as worthy of publication, but the
other one rejected the article, the editor and the editorial board will consider
selecting a third peer reviewer to assess the quality of the article. The

assessment of the third peer reviewer is considered final.

Publication Frequency
Mae Fah Luang University Law Journal will publish two issues per year.
No. 1 January - June
No. 2 July - December

The opinion expressed and displayed in the content of the article published in
Mae Fah Luang University Law Journal does not represent the view and
responsibility of the editor and the editorial board of Mae Fah Luang University

Law Journal
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Abstract
There is much violation of Vinayas in the current sangha society, but the
process of proving fault which bases on Vinayas is doubted for Buddhist lay
people due to the lack of transparency in the process. To resolve the problem,
the related law should be reform or amend to increase the transparency of the

process. This reform must include the qualification of monks who will become
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a Sangha Judiciary, separate the juridical process from the power of Sangha
Supreme Council of Thailand and adequately manage the area for the trail.

By doing this, the author believes that could be the way to promote
transparency and restore the trust in the sangha society justice system to the

Buddhist people again.
Keywords: Vinaya, Sangha Judiciary, Reform
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NSZUIUNTNNIANUANALIZNINUTEINAL R D LT Y

The Conclusion of International Agreements by ASEAN

s ASqueuszan
Phetnapat Srivuddhiyaprabha

UNANED

Songunsendeuiinaldtsduludl a.a. 2008 vilvondeuidfgiuziduosdng
senisUszimaegndunisnisuaziinnuaunsalunisiiaunnadssninelseine
og1alsfiniy awaiusalunisvianunnasvesendeu dteRarsuriuiaula
vangUszn1s nanfe AnmAnassEniUssmalssalathsiogluvoulnsiunaves
ondoulugrusidussdnisszninsszimanfidfgiuzusndiaminaindzaundn
yanaladuddsnunansyinluniuendeu waznszuiunsdarianuanaeodeu
Jueesls UVI@’J’]&J%EEL?‘UEJulﬁﬁﬂUﬁLﬂﬁ’]%ﬁﬁiillLﬁﬂuﬂﬁﬁa (conventional approach)
vt deulun1sinauanatsznilssmaLasAnvinszuiunsinauanainiele
ngszfsuindenismenuanasseninesemalasendou Seldvadudomad a.a.
2011 1Jusugn

ANEIARY: ANUANAITENINUTEINA, auddnye, e1dew, ngIsdeudinienisiiaiy
ANATENINUTEMALALO DY, AVIUANAS

Abstract
After the ASEAN Charter came into enforcement in 2008, ASEAN’s legal
status is officially recognized as an international organization and capable of
making treaty. However, there are some interesting questionable points in
ASEAN’s competence of making agreement, i.e. what kind of international
agreements lie within the scope of ASEAN; who has authority to make an
agreement on behalf of ASEAN; and how is the agreement-making process of

ASEAN. In this article, the author has examined ASEAN conventional approach

UimansUada v Inendeudiimans, damansumdudie (ngrangseninwsemea)
univedesssuaans, Jagtuduerarsdussdrannguuneseninasyme duindudfmans
WM Ingaeuivad
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of agreement-making before the enforcement of the Charter as well as the
agreement-making process after the enforcement of the Charter under the
Rules of Procedure for Conclusion of International Agreements by ASEAN, which

came into enforcement since 2011.

Keywords: International Agreement, Treaties, ASEAN, Rules of Procedure for

Conclusion of International Agreements by ASEAN, Agreement

1. umi

mL%Wﬁ@@%%ﬂ%ﬂﬁ@@ﬂﬂwmw (Bangkok Declaration) dloufl 8 Fama
A.f. 1967 TnedaqUu JanuziluesdnisseninUssmeluseauginig usiegnalsia
mlsitemmnilelul fyaratufnanissyfedfgiusiaganuamnsalunisiaig
anasvesendouudetdla uenaind wnasiindunendsandutuaud wu
Ufagruvaiimemuduiusdwidasveseondeu a.a.1976 Allasusosdsaniusuas
AMNEIIsanInanbilwuiu vinlinisviarusnasvesendeulugisdulusnideym
WINNe 1N Usemeaasanuissemadnansitendeuldldesdnisseninsseina Ll
diinaulsedn wardslundeniazsusesinendouidfgiuzmung e sening
Uszina Fadonilagyhanuanasiulssmaaandnondeuununisinnunnadlagnss
fuondeu’ dafu lurdasizuuuuisnmsianunnasesendou Sgnihtulneyssme
andnfusetendsutulsumagiasauengiinig’ vieeravhiulasUssinaaundn
ondsulszmaien @ldFuneusna) fuusamagasauengiiniauazlviainumnnag
furgnemslitsuluiendnimmavesendoy’

IIUW@‘ Marise Cremona and others, ASEAN’s external agreements: law, practice
and the quest for collective action, (Cambridge: Cambridge University Press, 2015), pp.
27-29., pp. 87-94.

? f981919'U Co-operation Agreement between Member Countries of ASEAN and
the European Community, 1980 i.a¢ Framework Agreement on Comprehensive Economic
Co-operation between ASEAN and the People’s Republic of China, 2002 Judu

> anuanasdnuuzriiinainanustuiesdosturesivssyulszmaaudnlned
Funudlisemelouszmandafudasunilunuvesendounasliinagniusunnuseime A
anasguuuuiinlilunsadaauanadlasinisaugisimdesia 4 Wy Agreement on the
establishment of the ASEAN-EC Energy Management Training and Research Centre, 1988 Wt
vtuszrinasguadulaiide (uuwamninfomevesendou) fulssmauasugiaglsy
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soniflousemAaundnendeuinisdadedidnauans a ngsainidan aneld
Aupnasindedtnaasnig A, 1976° uarlddaiamnuanasivheienansuay
Aufufuresdineuarnisendeuiuly aa. 1979 lnesguuniinisnssnsi
n13eaUsemavesduladi@euazianisnisendeudugaiuiy Jadedunissuses
AMLAINNTlUNITIAMUANAw eI BUlugIuTYARBALN NLETENI U STV
wazfiifguzuensamnansgaundn dsniendsiniu luareadnnareysemald
neogliniseansuiifgiugresondouinduyrraniungruisseninsszmealag
U3ene Fedudhauenadlaenssiuendeuinndsdy’

niniu Ghgiuzresendeuldsunissusesdududnass lnedunisiuses
stradunenislude 3 veangunsendeu Fafualdsduiiled a.a. 2008 uenani
lungunsendeudanvualiendeuiainuaiuisalunisianunnasseninaseme
e wallldfuuasandeafsatunszuiunisianuananeld dufu nisdarh
mmmﬂaqmmmulﬂmwwﬂgwmwum nse mmmaumuimmimmmu 113
se1ensouANTiolUS i LA q 1nBetu Twdsreesiuiugsaunduae
nsvauanaslusUuuuiduidunisenaldasnsuniendesdaiosmesanis
WasuuUasiiAntueeesni suthlidnisensangsedevitsienisviaiunnas
seradssnalagendou uasdnaldvedudaud am. 2011 WWuduun

elangsvileuinnienisianunnassenielssinelagondeu vilvin1svin
anuanasvesodsufussuussfounazinnuadownunnieiu wingszdovatuil
lildnseunqunisianuanamnUszanvesedeu issanzanuanasiviiiuiy
Arsauenginiaiy

fadu iiteuanddiiiuianseddny snvazianizi naonautounnses
Tunszuaunsheuanaswesendeudiotilugnisusutgsiam unauduiials
Anwidinsgianaussmdifeadunisvitanunnasuesendeunsunisuseniald
n932td8U71MI8N151ANUANAITE NI TENAlAEDNTIUY KaEN18NAIIINNTHY
tadungszuideudsnanaunsgiisiagiu

* Article 1, Agreement on the Establishment of the ASEAN Secretariat, 1976

> fhegemnuanasiivinfussninsniinisueniuendeulnenss Tnsiavisnisendeudy
Biaﬂum 1914 Memorandum of Understanding between the Secretariat of the Association of
Southeast Asian Nations (ASEAN Secretariat) and the Secretariat of the United Nations
Economic and Social Commissions for Asia and the Pacific (ESCAP Secretariat), 2002 tJusiu
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2. AuanassEninelszmalunsauadeu
nouningUnsendouaziinateruldlul a.a. 2008 a1deudadlaidfgiugnig

<9
v

NOMUNETENINUTEMNALALAUTA N15911AIIUANAITENINNUTENANINARNRUNS

ngrneinyTuleeUsemaauninonduuiuszuIaniaussn A 0eeAnIIIENINg
Usewnadu 9 wagidleendeuidfsiuredradunienis Sanmuanawsnaneminain

<9 9
a vad

SyaundnUsznaudumenisljUaneedatouniliaunnasseninaUssmelunseuy
ondsuiaunannuaneiniu fnszuandavhiiuandatuludazdseinnenunnag
Fansdaieunnasmesedsuetauild 4 Ussamanunnas Ae

2.1 Aruanasszndeendeu (lugruzasdnissendneuseng) nudszma
ALATN L% Financing Agreement (FA) ASEAN-Germany Programme on Climate
Change wag Financing Agreement (FA) ASEAN-UNESCO 1Jusiu

2.2 A21UANAITENINNTFAN1TN D UFeUAUUTEINARLATA1 (dialogue
partner) WU AUANAUYANITANES 817 FTA ASEAN-India tJudu

2.3 AINUANAITENTINNSFANNTNDNTEU LU NYUNTELTEU AUANALINAIY
londnsuazanuduiuefou ACIA ATIGA ASEAN AFAS Protocol to ASEAN Charter
on DSM 1Jusiu

2.4 aruanasiidulenasuansanursuainienisilesdu q wu ASEAN
Human Rights Declaration Phnom Penh Ministerial Declaration on ASEAN Road
Safety 1Jufy

3. sysulloaUfiAneanunisianuanasvasendey
3.1 ANEN130TUAITIIIAINANAIYB 1T (Capacity of ASEAN to
conclude agreement)
msvianuananduiinisedimislunisiaiuairaasimuiaudusiug
seninsUssmmnegnsiuny Tnendnngrmaneseninssemavunlszesulng” uas
peAnIssEnIlszma’ whdududianuaiunsolunisianuanas lnsaws
ANANNIAIUNTTINAIUANGIVDIBIANTTTENINUTEINA DUAYYNIBUUT A.A. 1986

¢ Article 6, Vienna Convention on the Law of Treaties, 1969

“Every State possesses capacity to conclude treaties.”

" Article 6, Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations, 1986

“The capacity of an international organization to conclude treaties is governed

by the rules of that organization.”
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svualflaedaiauin hdulumungsedeuvesesdnisseninessna dangsuidou
Tuiitorarmunveuinnuannn nszvaunsviausdyguliduaednuaisnus
Tnedaudodeanafuaisausandiiotunsiemunnawesesinng du q fld

Uszulgniinesinisssninasemdlaazdanuaiunsalunisiinnuanas
ldvola uagsndesiiosladu awnsofarsaldainnginsndessauygynacs
096n137 U q GelaevilagssyifgiusnienguunessninsUssmanazAua N T0
TunmsvhanumnasssninsUszmaenld” wimndildfmundfgiueniengmnesening
Usznely nsinnsaninesinisseninsssmatuiiauansisolunisaaunnag
Inselyl anunsaRiasauildanuntyafdiudu q Meramuungiuiaminnuig
Usgmsiaminaindgaundnuielyl wieonafinnsmuiainnisiesdnisseninalsene
iy 9 IF¥unissensuiiufiedfsmugluniesufiR (de facto recognition) iy n1sidah
muAnAsiUBIRnss Tl sEmALL 9

lunsalvesendeu wiufaaingaunne ﬁquuJ%smLaﬁamsiwﬁyﬁa&m@au
sudsonasnienisdu q Miuniends axdldmmusaniugnisnguuesening
Ussimaliiuendoutas uilunsufod nnsiendeurianunnasiuusemesundn
sudsiusmuenginialdlagdisgenuansliniuitiendeuduesdnissening
Useina ﬁﬁamumwLﬂuuﬂﬂammﬂawmaizmwﬂizmﬂimwgﬁﬁ’aﬁu@zuwf A.A.
1976 \Judun uagngUunsondeuldsusesaniunmiduyanamunguuiesening
Uszalnedive Tuds 3 ngunsendeu aaudn “endeulugiveannissenin
Ussnalussausyua Idsuanimymmamunguselngngnsi”

® fhognatiu Article 37, Treaty on European union (Consolidated version 2016)

“The Union may conclude agreements with one or more States or international
organisations in areas covered by this Chapter.”

Article 47

“The Union shall have legal personality.”

? 1Usa 7, Agreement on the Establishment of the ASEAN Secretariat, 1976 LLa ¥
Agreement Between the Government of Indonesia and ASEAN Relating to the Privileges
and Immunities of the ASEAN Secretariat Jakarta, 1979 (wagn1eva3sguIaduladideny
dinanuarinisendeuldanuanuanamulug Tuiufl 2 wwisu 2012)

** Article 3, ASEAN Charter, 2007

“ASEAN, as an inter-governmental oreanisation, is hereby conferred legal

personality.”
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NHURNTONTIUUBNIINIEAINUATAFIUEN N NUETENINU ST ALANY
ouFousafinanuiudatisdu lude 41 255a18a Safmunaiuaiuisalunisi
ANUANaveI L deulingnadnaui “endeuainisaninuanasiulsema n3e
ouAnIsUszan ISR UEYLiINIA HlnIPUALSENINUsHNA.. "

3.2 gdunalun1svinAunnasnua ey (ASEAN Representatives)

aua1FaUszmdiiedunisvitanunnasyesendeu gisruialunisi
arwanasluuendeulszneudenduyana 2 nau fil

nauwsn lawn MIntnsgu1ansesguunsIIN1TnIEnIInN1Te1eUsEneAves
UseineaunTniianun Jugidnnaianunnas Inslamzegnads mnusnasiiiieadu
Aanssuresendeu wu ausdynrindennutemdediiusastuludemneg ves
nfln1AegeU (Mutual Legal Assistance in Criminal Matters Treaty) #3892 1ANAY

Y
o w IS

d1Ayvete@auiulsenaaasan wu ausdygilunsuazanusiuiielugininewde
priuenlledls (Treaty of Amity and Cooperation - TAC) AUANALRETIUNI
U URvese 8 uagliisguunsinn1snsens1ensinslsemanIeiivntisguaianung
Tunsvih

nguiiaes Idun 1wv1dnsendeu wiessuinuedouvesUssinaanidn
udusingdl Tnesuneusiunalunisvianusnasiansgaundnynussmearunalng
Usuv09nnznIIIBN13UTEa (Standing Committee) Blanrialugiisualungui
aghauanasiiAsafulasanisanusande dsondeuidudielduselond wu
anupnaslasINsANutemAesEnisgUIaansseEnwaredou Tl a.m 1984
Audu wimniduainuanasiadeiuszszninUssmanagnsznudiulifoves
Ussineaandnud Yssmaandnasfugiidunalunisvhanunnadaenss

3.3 N15L99391 (Negotiation)

funsunisiasaniterauanatseninsUsemaandnendeudefunie
sennalsrmaandnendeudugiasannisusn n13315un191939198vlngKY

"' Article 3, ASEAN Charter, 2007

“7. ASEAN may conclude agreements with countries or subregional, regional and
international organisations and institutions...”

“1Uga 9, Project Agreement between the Government of the United State of
America and The Association of Southeast Asian Nations, 1984

P anysal La'ﬁjsmum, NaNN1INIAMUANAID T [poulai], 28 lwwieu 2561
wrasiiun https://drive.google.com/file/d/1VnJoT3ESaeG7NIZsasnz1 Q8P3uTjDOEG/view?usp
=sharing
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mmLﬁuﬁuammﬂizmﬂam%ﬂnﬂﬂisLwﬂiuﬁﬂizﬁqua%%u LLaznﬂUizmmszfqﬁq
Funuitisnlunisasan Tuveruanasiduideomiumaia e1adnisuass
Anizgldemnaaslunsening

dutuneuasaniiovheuanassenitendoutugiosnuengiinig azsios
I@$uanuiuseuananznssusnsUssdonfoudonsudsazisunisasanld
Tunsdififuanuanasifianudify ssmaaundnondouasudsiedunuidigauns
19597 wimnduanuanadlasinisanuiudesis 9 augnssuisnisussinazueuli
Uszmaguszanuau’ 1udiasen udniiauenanisiasavenssuninsussaniteli
amnuiureuvielridelauauuglunisudludiandy uasmnduanuanasiifeadesiy
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3.4 n1358n319 (Drafting)

Tudunwiildlunisendrsaruanasiu duduainuanasiviiduseming
P BruiulTEmARNITN T sEnieUsEmaandnalenues wldnwdainguluns
gninauazdaieunnas Sadulunmuiiszylilungdnsendeuifvualiniwsngu
dunrwiildlunisyien’ uiduduanuanasivndududnsansuenidlald
awdanguiuniwivnins 0fsus1eniteAuANATuTan WIS N uIaEA 1Y
vossuimadasnlnedadohiidonugndesmsstumundnngmneeuanasfils

sUluuresAuAnas lagialunisvianunnasssninasemaandnondou
fefuinazndnidsanisanuanasiduagniuluniangane fasu anuanas
daulngFeeglusuuvvresdfuyardedanusduisaenaisnindes onlsia
Aruanasiviiiussnineusemaandniioglugunuuausdyaitegsunuliivos way
AnuAnasivhiutugiasannisuenitnaredluguuvauddygnave nedaiudy
auSdyamvatediy MvualiinsasuulagfunuInNNNUsEATUNTNDNTYY Lag
AUNUAINUTENAYTRRIANIT ALITN wiluudvasnsldefuausdayaiu aslddedu
fuaearde semingsavhevdsiuussmaaundnondeudnidionds uazauanag
Snwamtuiarlldidsiuseniussmaandnendoudeiu

* Uspimaguszanianu (Coordinator) nuneils Ussmaaundnendeudildiueumneain
pdguliusrauauTilotugiasannieuen

* Article 34, ASEAN Charter, 2007

“The working language of ASEAN shall be English.”
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3.5 N158ausUTaUN N15EUTUAINNYNABILTIATIVRITBUN WATNITUEAY
Lamumﬁ'ﬂ@,ﬂﬁ’ﬂummmﬂm (Adoption, Authentication of text, Expression of
consent to be bound by an agreement)

Tunsdaruanasiidussninessmaaundnondoudiedy Ssuuns
Auiageulutestu 9 asdufpeniuteundaeisnisasunde udrddlisguuns
AeUsemAvaslszinaan1Inidudasuiy (AU formal agreements among ASEAN
countries should be signed by the Foreign Ministers )™ FEmsuiunneneeinnis
vauanasuesiFuioednssenineUssmadulaevialy daagliiasanensradu
fasuuseusuteun uenaind arunnasiviiduseninaszmaauidne e
Frundumdusesdiianudidyierduainusiuiievesendeu anuanasdainae
nusliusswaaindnynussmalidnersudndunis anumnasiu q Seasiinald
VAGHT

dmfuanumnasiivhiudugiasanatsuen fsuuninsemavesendou
wwdudas lunsdifienuanasimualinifausnadlidneiudndunis Usene
aundnendouarduiunsmunszuiunsmengrinenieluresmuauainiy udris
davanefugniAnisusnidievniswanivdsudnetuas deiliarunnasiuiing
TsfutuRurfinisuaniuasudneduasdng

duanuanasiiduarunnaslasainisiendeuwihtugsaiuenainiaty
ANENIINSNITUsEIsdnfeylfliesuinsuendeuresUseimaduszaiusudy
Aigrunvasunaluauanas uazdeonisasunududunisuansanuidgniiu
luAnunnasiey

MnnsAnuAstunshanuanasesendeuiiideuldesuieludreduty
wnuhudendeunslifionarsimuadunouisnsifsumshanunnanely u
pndeufiannsoiauuaraironsuiRfstunshanuanaduliroudsdiniay
warUspifuihaulafoussmaadnedoududfivnumedraddunisiaiiuanag
fuglasannieuen Faiitamvliacdein anunnasianarudunuanasszning
Alasanteueniy “endeu” wiesdu “Uszinaaundnendeu” duud demnnueni
Ussinaaundnondeuivondeuduegnfeaiu vsevenilsewmeauidnyinluuy
o390 nFau AinA11NAL191 oudeulidfigiusiauaiuisalunisviianuanas

: Report of the ASEAN Economic Ministers to the ASEAN Heard of Government,
Record of the Meeting of ASEAN Heard of Government, Kuala Lumpur, 4-5 August 1977,
Annex J, p. 26.
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DueninaainUssmaaundnasmioll wasmndindiusemaaundnendounaun
Judfignaviannuanasunuenideu gauvinlin1svinanuanauInnuaaodsd
laensuiunisasunlasesdarunisalaniiduluegresinsadnae wWewdn
UNUIMTeIagsugilan 3aungnisving sedeuinnien1sinAunnaesening
Uszmelasondeulunasdeun

4. AszUIUNTIIAMNANasYBsadunelang seidsudinienisitalunnas
sEuINUsEmAlaga LTy

4.1 vauwanslddsRuvangsidau (Scope of rules application)

ngszideuinmenisianuanatseninalsemalagondeuaslodsduiunis
yauanassginasemaidendeudunfluguzesdnissendnadsemaringy
lisufsnishanuanasseniUssmaivssmeaunendouts 10 Ussa azdios
dndunegudnasneliiiniusnsdiangduudasUssmaaundn’® uenaini
ng3zfou daldlinnumaneves “anunnasseninuszmaivilagendeu” 139
vnefs “aanmmnasiliuaresnvaldnysiitessendesselsiniu Feagnielivany

" ngUnsendeu 4o 41 253Atda Muualiruzuuniussaunuendoududimun
nszuruNMsausdyyvetendeulaeuinvimnietuanriunsustavendou lnadloTuil 26
w1y A.A. 2010 iUszyuAmgLd1nionla (Senior Officials Meeting - SOM) fuflidnss
Auzvhaudmthitenlaiseussfiusnungmneiidinsesnue fidsmassiugwnungmane
19engUnsendeu (Senior Officials Meeting Working Group on Remaining High Level Legal
Experts Group on Follow-Up to the ASEAN Charter Issues) %iaﬂm”mﬂ’mmuﬂgwmamLﬁleJu
u Lwaammiwﬂgi“L‘UEJ‘Uﬁm*EJmi‘VlWﬂa’mmﬂaﬂiwmwﬂi”mﬂimEJmLGUEJu WoAMEYIIIUENTIY
ngsvideus w@Saseuses %Uiu‘quﬂmuwmummﬂa (SOM) uazAMEUUATUTZANUIIUD LT
(ACO) lawa1seun warhasludsamsuuniuszvranedeu (ASEAN Community Councils)
fsanlianudiureuaunseiinazaunivszanueideou (ACO) WiuAsusessne auede
41 25350190 vaengUnsondeu Tud aa. 2011

® Rule 1 Scope of Application, Rules of Procedure for Conclusion of
International Agreements by ASEAN, 2011

“1. These Rules specify the procedure for the conclusion of international
asreements by ASEAN as an inter¢overnmental organisation in the conduct of external
relations as provided in Article 41 (7) of the ASEAN Charter.

2. These Rules shall not apply to the conclusion of international agreements
concluded by all ASEAN Member States collectively and which create obligations upon
individual ASEAN Member States.”
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Y9N TENINYsTInALa e ARG Uas s silnee uFeuluguzasnnsid
IfguzuenaInsgauIin” FarenndosfuaunIeves “auidyan” AU
Fouurindmenguineausdygn atud a.a. 1969 way A.A.1986 Famuneia “a27u
anassznIyssmaiitutuarednvaldnyslaesguseosdnisseniieUssne Gaog
melgvsauvesngnuigsenindssma luaresduenarsatuider gosvunse
nargavunIniudeniostuuaslsiinexsenioosulsinm Ky nisvheunnas
seminsUsemalageidou Samunefanshausdugylaeidoutues 9nfinanian
resuFeazivouinmislitidungsefovatiuild 3 Ussnng fed

(1) ngszidous aglddaduamznisianunnasseninUsemai
ondsudunfluguzesdnisssnisssmadfiifguzuenanussmaaudnhiy
mnduauanasiivssmaaindnendouis 10 Ussmaasdoadudunifegudnas
nelAniusnsdiiame fuusazdsumaaundn deulognelingssdevatiul

(2) ngszidous WTadudunsvhaunnassninesemaiiiy

[

WAy lneysniuiuninguung (legally binding) lusaudianisiianunnadla <

oM}

'
1 [

d
L A e . . b= =
deynituriulunienisilles (political binding) w3elunnsdasssu

=b

(3) nszifous lE0sAuAUnIsvAunnassEnIelsemandu
aednwalonwiiiiu ldsudsuenasivinulag1an (verbal agreement)
4.2 n1543931 (Negotiation)

TunszuIun1595911u 019uutlidu 2 dunsufie JunaunounIsasaILas
TUNBUTENTINDTIN AIMTUTUABUNBUNITLATIT 1WWIMUITIB1LE (SOM) UBIDIANT
LYY a IS A a ¥ LY o &)
FLAUTTNUATDNFULRNIZANUT (Sectoral Body) NNYIUBINUNITNANNANGIILIUY
AALIUN5ININRIAURYaTHIRTIIAUANATENINUSEIWA TngUsEauauTiuiy

Y 1% ° ~ 1 S A 1Y) a
NUANENTTUNSHENUAITUTET01T8U (CPR) ADAINTUNUTEAUIFUUAIAUTEINA
adeuaziiudiiainuiiugeuiutaiauefinand uasuaIuunsenuewun

v Rule 2 Definition, Rules of Procedure for Conclusion of International

Agreements by ASEAN, 2011

“For the purpose of these Rules, “international agreement by ASEAN”
(hereinafter referred to as “international agreement”) means any written agreement,
regardless of its particular designation, governed by international law which creates rights
and obligations for ASEAN as a distinct entity from its Member States.”

% TUsa 9, Article 2, Vienna Convention on the law of Treaties, 1969 iLay Vienna
Convention on the Law of Treaties between States and International Organizations or

between International Organizations Vienna, 1986



Myasifienans uningrdouwsidiveds 39 1 adud 2 (nsngrew - Sunew 2561) L 35

4 a =~ 21 ado s
WA o UN1505tuEIYeteden” Tunsdividudesuansenaisusy
g1U1ANFIMTUNI19597 1a1En1seondeusriludeennideusugiuiadulun
Auny il Tnglasuadsaniiussyussuunsansemaondou vseanenIsung
o ° = @ v o o A ) a =
Aunu1sUsEIonBeududoanAidauny aunnussyussuuniisemeaegou
22
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= & & 23 & & v D 3 v v =
andeuluiugulunisiasan” el Wmtnfenila (SOM) 10989ANTTEAUTTUUAT
UTHULRNIZANVIILTUNUIMIINAUANENTTUNITHWNUD1I5UTEI101L T8 U (CPR)
o 1 | 24
Tun1simuavinfisiuveto e

Rule 3  Authorisation of the Commencement of Negotiation and
Appointment of Representative(s), Rules of Procedure for Conclusion of International
Agreements by ASEAN, 2011

“The proposal to commence a negotiation of an international agreement shall
be coordinated with the Committee of Permanent Representatives to ASEAN by the
relevant ASEAN Sectoral Ministerial Bodies at the senior officials level. The ASEAN Foreign
Ministers Meeting, on its own or through the Committee of Permanent Representatives to
ASEAN, shall decide on the proposal and shall appoint the appropriate representative(s)
to commence the negotiation on behalf of ASEAN.”

# Rule 9 Full Powers, Rules of Procedure for Conclusion of International
Agreements by ASEAN, 2011

“Where full powers is required, the Secretary-General of ASEAN shall, upon
instruction of the ASEAN Foreign Ministers Meeting on its own or through the Committee of
Permanent Representatives to ASEAN, issue full powers for negotiating and/or signing an
international agreement.”

? yhfisauvesendeuduamnsiuiuressvmeadundndtaan Tun1seniuaudusiug
funteuen SuiAntuainnisuszauauiarnseiiun1ssuduuuiugIureen LAy
mwansind (WWsngsieaziBeaifisidslude 41 15308 veenginseden)

& Rule 4 ASEAN Common Position, Rules of Procedure for Conclusion of
International Agreements by ASEAN, 2011

“1. ASEAN Member States shall coordinate and develop an ASEAN common
position pursuant to Article 41 (4) of the ASEAN Charter.

2. Such ASEAN common position shall be formulated by the relevant ASEAN
Sectoral Ministerial Bodlies at the senior officials level in coordination with the Committee
of Permanent Representatives to ASEAN. In the formulation of an ASEAN common

position, the ASEAN Foreign Ministers Meeting may be consulted if and when necessary.
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4.3 n158n319 (Drafting)

n3ztieuanmeni1syinauanaszIlsemalagandey Jlanivua
swazdeatunouiertunisendraeily AielhiAnanudavguluniaasaneniis
fodu n1sidenldnimn vientsmmuagluvurosauanas Sadulumuiguny
wiazdneldmnasiuinunty FalayssuidonufuR (conventional approach) ¥es
owdsuazeninanuananiunndingudadunmeildinuvesendeu™

4.4 n1sgausudaunuaznisuansalndusaudignwulualiunnag
( Adoption, Authentication, Expression of consent to be bound by an
agreement)

dlonisiasaienineuananaieiu fununinasaasdudasmnuge (nitial)
TusrsanuanasiefudunugniososgUuuuuagilon winsasuugedudios

3. The representative(s) as referred to in Rule 3 shall adhere to an ASEAN
common position which serves as a basis for negotiation.”

® Rule 5 Obligation of information and consultation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“1. The representative(s) shall ensure that the relevant ASEAN Sectoral Ministerial
Bodies at the senior officials level and the Committee of Permanent Representatives to
ASEAN are consulted and kept informed of the progress of negotiation.

2. The relevant ASEAN Sectoral Ministerial Bodies at the senior officials level or
the Committee of Permanent Representatives to ASEAN may, at any time, request to be
consulted or informed of the progress of negotiation from the representative(s).

3. The relevant ASEAN Sectoral Ministerial Bodies at the senior officials level in
coordination with the Committee of Permanent Representatives to ASEAN may, at any
time, give further instruction to the representative(s).

4. The representative(s) may seek further instruction from the relevant ASEAN
Sectoral Ministerial Bodies at the senior officials level.”

* Article 34, ASEAN Charter, 2007

“The working language of ASEAN shall be English.”
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“"Rule 6 Initialling of the Draft Text of the International Agreement, Rules of
Procedure for Conclusion of International Agreements by ASEAN, 2011

“When negotiation is completed, the representative(s) may initial the draft text of
the international agreement solely for ascertaining the form and content of the
negotiated text of such agreement. For the purpose of this Rule, the initialed draft text
shall not be deemed as the final text and shall be subject to endorsement pursuant to
Rule 7.7

® Rule 7 Endorsement of the Draft Text of the International Agreement,
Rules of Procedure for Conclusion of International Agreements by ASEAN, 2011

“1 . The representative(s) shall submit the draft text of the international
agsreement to the relevant ASEAN Sectoral Ministerial Bodies at the senior officials level
for endorsement. Such endorsement shall be made in consultation with the Committee
of Permanent Representatives to ASEAN.

2. The Committee of Permanent Representatives to ASEAN shall submit the
endorsed text to the ASEAN Foreign Ministers Meeting for its consideration pursuant to
Rule 8. This paragraph shall not apply where the ASEAN Foreign Ministers Meeting acts
through the Committee of Permanent Representatives to ASEAN pursuant to Rule 8,
paragraph 4.”

@ Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“q. The ASEAN Foreign Ministers Meeting, on its own or through the Committee of
Permanent Representatives to ASEAN, may decide on the signing of, and/or an act of

formal confirmation of an international agreement.”
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Usswaresonduu amnsanszvinla 2 38 A9 n1sasuiy (Signature) wagn vl
&mentiu (Act of Formal Confirmation)””

(1) n1suansAudusaurniuve s udoulagIsn1sasuiy a1u130
nseinld 3 nadl Idun auanasseninsUssmadivhiuldrmualideioinisasi
fnaldunisuansmnudusouivgidigniu veusngluvilsdensusunadulsiielon
N1FAIUINTHNAAINATY MT0HN1TUIIANUYTEAIAIUTENINIINITRTINTAVINIAUANALIN
sfaonsasunuiinafunsuanseudusen”

viatl Tiszguiguundinasemaendouniennzn TS0
UsgronfunuiiiussquiguuninUssmaeidouneuning asumwaaisnig
ouduundeyanalaildidudasunalununnasseninsUssmeluuuendou” Tunsd
Avismsondoududamnuliinadunisuansaudusoudigniuluninunnas
srrinslseina Ussinaaundnluiddesimidsdousudunadiu (Full Powers) usnin
Juyaraduililiiavidnisendou Wiavsnsendoudufesnmisdouansdrng
™

(2) MsuansnUBULaNNTUYRID LT Ulae TN Idne1dY a1unse
nsevild 4 nadl dud arwanasseninadsemainduiinualiieenislidnetu

< a L= v A J < (J vYal P Ly
WUNITHANIAINUE UL DY Mi@ﬂi?ﬂﬁiu%UQﬁ@M@U@’]uqﬁ]LG]MﬂWMU@i%NﬂW?IﬂﬁWEﬂUU

% Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“1. The consent of ASEAN to be bound by an international agreement shall be
expressed by signature or an act of formal confirmation.”

. Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“2. The consent of ASEAN to be bound may be expressed by signature of the
person appointed pursuant to paragraph 5 of this Rule when:

a. the international agreement provides that signature shall have that effect; or

b. the intention of ASEAN to give that effect to the signature appears from the
full powers issued pursuant to Rule 9, or was expressed during the negotiation.”

- Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“5. The ASEAN Foreign Ministers Meeting, on its own or through the Committee of
Permanent Representatives to ASEAN, may appoint the Secretary-General of ASEAN or
any other person to si¢gn the international agreement on behalf of ASEAN.”

> IUiﬂ@L%ﬂaﬁaﬁ 22
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derunnasiinalivadu ondeunaznAdulunnuanasissufoanuam
anasitlddnvindulasgain ved dulumundndygrdendudynya (pacta sunt
servanda) daidundnngnuisaninuszinadszninalssmaignuszanadlily
AUAYYINTUIBUUITIIINYMUNEAUTFY Y 1T8nI1955AURIANTTENIUSEMANTE
SEWINIDIANITENINUTEINARUBIANTIENINIUTENA A6l 1986 T8 26

wanIINANUANANAzINaynUlngnsIeandeuLa Sullnayniuliuseine
am%ﬂa%%uéfaqmﬁwLLazﬂﬁﬂ’ﬁmummmﬂaqﬁﬁﬂsﬁuﬁw WsgUsemaAaundn
pdsuiuthiiduiumstaansiaas Welinisiavesendounssamuringuszasd”

> Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“q. The ASEAN Foreign Ministers Meeting, on its own or through the Committee of
Permanent Representatives to ASEAN, may decide on the signing of, and/or an act of
formal confirmation of an international agreement.”

» Rule 8 Signature and Act of Formal Confirmation, Rules of Procedure for
Conclusion of International Agreements by ASEAN, 2011

“6 . Where a decision on formal confirmation has been taken pursuant to
paragraph 4 of this Rule, the instrument of formal confirmation shall be issued by the
Secretary-General of ASEAN.”

% Article 26 Pacta sunt servanda, Vienna Convention on the Law of Treaties
between States and International Organizations or between International
Organizations, 1986

“Every treaty in force is binding upon the parties to it and must be performed by
them in good faith.”

"sagde 1 (15) Uszneude 2 vesnginsendeu
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% Article 27 Internal law of States, Vienna Convention on the Law of Treaties
between States and International Organizations or between International
Organizations, 1986

“rules of international organizations and observance of treaties,

1. A State party to a treaty may not invoke the provisions of its internal law as

Jjustification for its failure to perform the treaty...”
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Cross-Strait Cooperation for the Protection of Underwater
Cultural Heritage in the Taiwan Strait: A Legal Perspective
Aot ugeaaulunstiesiunsanmeSausssuléo
Tugasuauldviu: yuuamieangmung

Yodsapon Nitiruchirot
gAnUS UATILIU

Abstract

The Taiwan Strait, which runs between China and Chinese Taiwan, has
been used as a seaborne trade route since ancient times. It is estimated that
numerous archeological and historical objects regarded as underwater cultural
heritage (UCH) remain in this area. Nevertheless, recently, joint conduction of
investigation, exploration, protection, and excavation by competent authorities
of China and Chinese Taiwan has not been possible due to political
confrontation between the two sides. On the other hand, illegal excavation or
exploration by treasure hunters and other private parties may occur easily.

To effectively protect UCH in this area, cooperation between the two
sides is both essential and necessary. Nevertheless, achieving such cooperation
between China and Chinese Taiwan will be difficult if their current laws remain
inconsistent. The author found that there were at least five significant
differences between the two sides’ laws which should be harmonized. In
addition, enhancing cooperation in terms of UCH protection in this area must
involve the application of various approaches such as exchanging information,
establishing organization, setting up a dispute settlement mechanism, and

creating cooperation in law enforcement.

" Research Center on Border Area Law and Development (ReBALD), Lecturer at
Mae Fah Luang University; LL.B. (Ramkamhang University), LL.M. (Thammasat University),

LL.D. (Xiamen University), Barrister at Law (Institute of Legal Education Thai Bar Association).
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1. Introduction

The Taiwan Strait is an excellent place to study underwater
archaeology. Because many traded pieces of porcelain from the Song-Yuan
Dynasties and Ming-Qing Dynasties have been uncovered in Penghu,1 an
archipelago of 90 islands and islets in the Taiwan Strait.”

The protection of underwater cultural heritage (UCH) in the Taiwan

Strait is extremely difficult, not only because of the geographical and

' Lee-fang Li, Underwater Cultural Heritage Conservation Policy and International
Cooperation in Taiwan, China Oceans Law Review, Vol. 2010, No. 2, p. 140.
? Available at: https://en.wikipedia.org/wiki/Penghu (last visited 18 March 2018).
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hydrological challenges of the region but also the presence of political and
legislative conditions between China and Chinese Taiwan, which remain
relatively segregated.3

In light of international law and to protect UCH effectively, the 2001
UNESCO Convention on the Protection of the Underwater Cultural Heritage (the
2001 UNESCO Convention) emphasizes that cooperation among States,
international organizations, and individuals is essential.’ It further stresses that
State parties shall cooperate and assist each other in the protection and
management of UCH, including collaboration in the investigation, excavation,
documentation, conservation, study and presentation of such heritage.5 The
2001 UNESCO Convention also calls for sharing relevant information and the
prevention of illegal wrecking.6 The protection of UCH in the Taiwan Strait
should also be conducted through cooperation in those matters between both
sides.

China and Chinese Taiwan have collaborative experience in several
ﬂelds,7 including UCH protection. Specifically, the National Conservation Center
for Underwater Cultural Heritage of China visited, in August 2011, the Taiwan
Research Institute, Southern Office of Headquarters Administration of Cultural
Affairs, Taiwan Undersea Technology Association, Penghu Underwater
Archaeology Working Station and other institutes for profound learning on UCH

management systems and implementation status in Taiwan to promote

U Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural
Heritage, China Oceans Law Review, Vol. 2007, No. 2, p. 441.

* Wen-Yan Chiau, Environmental Impact Assessment and Protection of Underwater
Cultural Heritage in the Port of Taipei, as Well as Prospects for Cooperation between the
Two Sides of the Taiwan Strait, China Oceans Law Review, Vol. 2010, No. 2, p. 17. ; Lee-
fang Li, Underwater Cultural Heritage Conservation Policy and International Cooperation in
Taiwan, China Oceans Law Review, Vol. 2010, No. 2, p. 60. ; The 2001 UNESCO Convention
art. 6.

* The 2001 UNESCO Convention art. 19 (1).

® The 2001 UNESCO Convention art. 19 (3).

" Taiwan Affairs Office of the State Council PRC, available at: http://www.gwytb.gov
.cn/lhjU/laxy/ (last visited March 20, 2018).
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exchange and cooperation in the field of UCH conservation between both
sides.” Subsequently, the State Administration of Cultural Heritage Center for
Underwater Cultural Heritage of China has established cooperative relationships
with a variety of countries and regions, including France, Croatia, Italy, the
Philippines, the Republic of Korea, and Chinese Taiwan.” Therefore,
strengthening cooperation between the two sides for UCH protection is
imaginable.

The most important things necessary in order for cooperation on UCH
protection to be effective between the two sides are the laws of both sides,
which must not be so dissimilar or contradictory so as to hinder or preclude
corporation. In addition, a variety of approaches should be applied to enhance
cooperation in this matter.

Therefore, this article aims to point out certain differences between the
domestic laws of both sides and suggest specific approaches to improve
cooperation between them from a legal context. The article is divided into
three chapters including (1) the existing laws of both sides, (2) differences
between the laws of the two sides, and (3) approaches to enhance cooperation

for UCH protection in the Taiwan Strait.

2. The existing Laws of Both sides

China and Chinese Taiwan have paid attention to UCH protection for a
long time. Recently, both have enacted specific laws in this matter. This
chapter examines the history and evolution of those laws.

2.1 China

In the beginning, China had no specific law on UCH protection. The Law
of the People’s Republic of China on Protection of Cultural Relics 1982 (The
Law on the Protection of Cultural Relics 1982) as revised in 2007 was a general
law implicitly applied to protect UCH of China. Then in 1989 the State Council

promulgated a specific law on UCH protection named the Regulation of the

1

? Available at: http://english.cach.org.cn/col/col1581/index.html (last visited March
20, 2018).
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People’s Republic of China on Conservation and Management of Underwater
Cultural Relics (The 1989 Regulation), which became effective on October 20,
1989."

In accordance with the 1989 Regulation, the term “underwater cultural
relics (UCR)” means human cultural heritage that has historic, artistic and
scientific value, however, it shall not cover objects that have remained
underwater since 1911 and that have nothing to do with important historical
events, revolutionary movements or renowned personages.11 It should be
noted that the definition of ‘UCR’ of this Regulation is influenced by the Law
on the Protection of Cultural Relics 1982. Hence, the term UCH should include
movable and immovable objects by virtue of Article 2 and 3 of the Law on the
Protection of Cultural Relics 1982.

One of the most outstanding characteristics of the Regulations is that it
identifies the ownership of cultural relics within the waters under the
jurisdiction of the People's Republic of China, and confirms the preferential
rights of the State to dispose of cultural relics salvaged by it in its waters.'”

Under this Regulation, the State Administration for the Protection of
Cultural Relics is regarded as the competent authority in charge of the
registration of UCR, of the administration of the protection thereof, and of the
work of examination and approval concerning the archaeological exploration
and excavation activities with respect to underwater cultural relics.” The State

Council and the people’s governments of the provinces, autonomous regions

Yy Bin, A Conference Summary on Cooperation Over Underwater Cultural
Heritage Protection in the Taiwan Strait, China Oceans Law Review, Vol. 2010, No. 2, p. 144.

" The 1989 Regulation art. 2.

Y A stipulated in Article 6, "any units or individuals that have discovered by any
means underwater cultural relics specified in Items (1) and (2) of Article 2 of these
Regulations shall report promptly to the State Administration for Protection of Cultural
Relics or to the administrative departments for cultural relics in the localities and those
that have been fished up shall be handed over promptly to the State Administration for
Protection of Cultural Relics or to the administrative departments for cultural relics in the
localities to be properly dealt with."

" The 1989 Regulation art. 4.
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and municipalities directly under the Central Government may determine the
UCR protection units and UCR reserves at the national or provincial levels and
publicly announce them. As a result, any activities that may jeopardize the
safety of the UCR, such as fishing and demolition within the limit of thus units
or reserves, shall be prohibited.14

Any individual or organization that intends to conduct archeological
exploration or excavation for UCR within the jurisdiction of China must apply
for the permit from the National Bureau of Cultural Relics and provide relevant
information.”” When the exploration or excavation is being conducted, any
units or individuals conducting it shall, abide by other laws and regulations of
China and accept the administration by the departments concerned, observe
rules concerning underwater archaeological activities such as diving and
navigation, and ensure the safety of the personnel and the underwater cultural
relics, prevent the water from environmental pollution and protect underwater
biological resources and other natural resources from damage, protect all
surface and underwater facilities and may not obstruct communication and
transportation, fishery production, military drills and other normal surface and
underwater operations and activities. *

Nevertheless, nowadays, China is considering to revise the Regulation
and the Regulation draft is publicly available.'’ Nevertheless, the Regulation
Draft does not too much different from the Regulation. The draft tries to
contain some principles of the 2001 UNESCO Convention such as the principle

, . 18 o 19
of no commercial exploitation ~ and in situ preservation.

“ The 1989 Regulation art. 5

©d.

 The 1989 Regulation art. 9.

" The Regulation Draft is available at: https://mp.weixin.qg.com/s? _biz=MzA5
MzUzOTI2NQ==&mid=2651313430&idx=2&sn=698b5f89bc8b04d1a1bed9580f5d5e9a&chks
m=8baf2b%E2%80%A6 (last visited 18 March 2018).

* The Regulation Draft, art 8 (1).

¥ The Regulation Draft, art 7 (1).
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2.2 Chinese Taiwan

On November 11, 1981, Chinese Taiwan established the Council for
Cultural Affairs (CCA) as its highest institution for the planning and oversight of
cultural establishments.”” Before having a specific law on UCH protection,
Chinese Taiwan applied the Cultural Heritage Preservation Act 1982 to protect
UCH. After that, in November 2015, the Underwater Cultural Heritage
Preservation Act (The 2015 Act) was passed.21 The Act was drafted in
conformity with the 2001 UNESCO Convention, including seven chapters with
forty-four articles.”” The Act’s objectives are to protect, preserve, and manage
the UCH.”

The definition of UCH in this Act nearly quoted Article 1 of the 2001
UNESCO Convention, however, the temporal criterion that UCH should have
been under water more than 100 years is not included.”* Some provisions of
the 2001 UNESCO Convention were included in the Act as follows:

(1) Conducting all activities involved UCH shall avoid the unnecessary
disturbance of human remains or venerated sites.””

(2) Commercial exploitation of UCH is prohibited, except for the
purpose of public access and educational promotion approved by the

authori‘cy.26

Wen-Yan Chiau, Environmental Impact Assessment and Protection of
Underwater Cultural Heritage in the Port of Taipei, as Well as Prospects for Cooperation
between the Two Sides of the Taiwan Strait, China Oceans Law Review, Vol. 2010, No. 2, p.
17.

21 Taiwan Today, ROC passes underwater cultural bill, available at http://taiwan
today.tw/news.php?unit=18,23,18&post=24594 (last visited Sep. 29, 2017).

# Wendy Zeldin, Taiwan: Law on Protection of Underwater Cultural Heritage
Adopted, available at http://\oc.gov/law/foreign-news/article/taiwan-law-on-protection-of-
underwater-culturalheritage-adopted/; http://www.moc.gov.tw/information 250 40686.
html (all last visited Apr. 4, 2016). (in Chinese)

“ The 2015 Act art. 1.

* The 2015 Act art. 3 (1).

 The 2015 Act art. 4 para. 1.

* The 2015 Act art. 4 para. 2.
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(3) The in situ preservation shall be first option and the Act dedicates
one chapter to elaborate implementation for this matter beyond the 2001
UNESCO Convention, such as establishing cultural heritage protection zone to
preserve UCH in situ and concluding management and protection plan for thus
zone.”’

The UCH should be excavated out of the water for the following
situations: UCH related to historical status or recognition of the nation, the
absence of such UCH could be detrimental to a full understanding of human
history, the UCH is of substantial commercial value that it cannot be protected
without excavating it out of the water, excavation is necessary for the
investigation and research of the UCH, the UCH cannot be sufficiently
preserved, protected or managed without excavating it out of the water due to
an emergency or a change of the existing environment, and other situations in
which the competent authority deems necessary to excavate it out of the
water.28

It is safe to say that these situations comply with the exceptions
provided in Rule 1 of the Annex to the 2001 UNESCO Convention, in addition,
the Act also empowers the competent authority to decide to excavate UCH
out of water.

(4) Any salvage or declaration of interest relating to UCH shall not be
subject to the law of salvage and law of finds.”

(5) In light of UCH protection in the internal waters and territorial sea,
Chinese Taiwan has the exclusive jurisdiction to regulate, authorize, or approve
activities directed at UCH, nevertheless, if state vessels and aircraft are
discovered in those areas, Chinese Taiwan shall inform the flag state and, if
applicable, other states with a verifiable link.

UCH discovered in Chinese Taiwan’s internal waters or territorial sea

shall belong to Chinese Taiwan except for the state vessels and aircraft in

" The 2015 Act art. 27-33.
® The 2015 Act art. 34.
* The 2015 Act art. 14.
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which a foreign state declares an interest.”” It should be noted that there are
two points that the Act differs from the 2001 UNESCO Convention. Firstly,
Article 7 of the 2001 UNESCO Convention does not require States to inform the
discovery of state vessels or aircraft in its internal water. Secondly, the 2001
UNESCO Convention does not provide any provision concerning ownership of
UCH in internal water and territorial sea.

(6) The Act emphasizes that Chinese Taiwan has the exclusive
jurisdiction to regulate, authorize, approve or prohibit activities directed at UCH
in its contiguous zone, exclusive economic zone, and on its continental sheh‘j1
and the Coordinating State System is included in this Act. Namely, where the
UCH was discovered or if it is intended to conduct activity directed at UCH in
Chinese Taiwan’s contiguous zone, exclusive economic zone or continental
shelf, the competent authority may consult all States declaring an interest and
coordinate such consultations as a coordinating state.”” The provision may be
applied mutatis mutandis in the area outside the exclusive economic zone and
continental shelf of Chinese Taiwan.” The Act obliges a citizen or the vessel
master of Chinese Taiwan who discovers suspected UCH or activities directed at
UCH in Chinese Taiwan’s exclusive economic zone and on Chinese Taiwan’s
continental shelf shall promptly report such discovery or activity to the
competent au‘thority,34 as well as deliver such UCH to the competent authority
if the UCH was recovered.”

(7) Any UCH that has been recovered in a manner not in conformity
with this Act shall not be shipped out of the territory of Taiwan, nor
transported, possessed, displayed, or sold in Taiwan’s territory and the

competent authority has the power to seize such UCHs.”

* The 2015 Act art. 15.

> The 2015 Act art. 16 (1).
*1d.

* The 2015 Act art. 17.

* The 2015 Act art. 18.

* The 2015 Act art. 13.

* The 2015 Act art. 20.
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(8) Chinese Taiwan was encouraged to enter into bilateral, regional or
other multilateral agreements or develop existing agreements with other states
or international organizations, for the preservation, protection, and
management of UcH.”’

The competent authority of this law is the Ministry of Cul’cure,38 having
the rights and duties provided in the Act, such as undertaking the survey of
UCH, or record and manage the files after conducting the investigation,
research and review,39 setting up case data for the investigation, research,
excavation, preservation, and restoration for UCH,40 designating a dedicated
organization for the preservation and research of UCH,41 organizing a review
committee of UCH,42 stipulating regulations related to the scope of the
exploitation and utilization, the determination, investigation, and handling
measures as well as the procedure of conducting a prior investigation related
to the existence of UCH or suspected UCH,43 stipulating regulations for the
activities that will be granted permits from other authorities,44 educating and
training the relevant professionals with respect to UCH in order to undertake
the preservation of UCH,45 stipulating regulations related to the qualification
limitation or application for activity approval, conditions, methods, scope,
period, content of the plan and other matters which should be complied with
during the operation of the activities directed at UCH,46 supervising and
regulating activities directed at UCH including the operational procedure,

qualification of relevant operational personnel, method for in situ preservation,

" The 2015 Act art. 21.
* The 2015 Act art.
” The 2015 Act art.
“ The 2015 Act art.
“ The 2015 Act art.
“ The 2015 Act art.
*® The 2015 Act art.
“ The 2015 Act art. 10.

* The 2015 Act art. 11 para. 1.
“ The 2015 Act art. 22 para. 3.
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the method for excavated, preservation or protection method after excavation,
and other matters related to the UCH activities.

According to the Law on the Territorial Sea and the Contiguous Zone,
ownership over the UCH found within the territorial sea and contiguous zone is
asserted by the ROC government irrespective of its origin.48

Nevertheless, it can be said that so far, Chinese Taiwan has faced some
issues for the protection of UCH such as limited funding, weak public-private
partnerships, low public awareness, and destructive fishing.49

Given the laws of the two sides, the China’s Regulation of 1989 was
promulgated before the adoption of the 2001 UNESCO Convention. Since then,
China has been considering revision of the 1989 Regulation. On the other hand,
Chinese Taiwan’s Act of 2015 was adopted after implementation of the 2001
UNESCO Convention. The provisions of Chinese Taiwan Act are somewhat
similar to the 2001 UNESCO Convention. Therefore, the substance of the two
sides’ laws is excessively contrary, meaning that so far cooperation between

two sides is not easy to implement and carry out.

3. Differences between the Laws of the Two Sides

As mentioned above, cooperation is an important factor for protecting
UCH and is not possible, if the existing laws of two sides are extremely
different. Thus, it is necessary to harmonize the laws in this matter. In so doing,
a cooperative agreement between the two sides may be established.

This chapter will seek to identify the differences between laws of China
and Chinese Taiwan in terms of UCH protection and to explain why such

differences will make difficult to cooperation for the protection of UCH as well.

“ The 2015 Act art. 23.

“ Zhao Yajuan, On the Legal Basis of the UCH Protection on the Two Sides of
Taiwan Strait, China Oceans Law Review, Vol. 2010, No. 2, pp. 117-118.

49 See Wen-Yan Chiau, The Protection of Underwater Heritage in Taiwan: Recent
Initiatives and Major Issues, WIT Transactions on The Built Environment, Vol. 79, 2005, pp.
179-180.
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3.1 The Definition of Objects to be protected

In light of the objects to be protected, the UCR of the 1989 Regulation
and the UCH of the 2015 Act will be compared.

The UCR of the 1989 Regulation concerns the objects remaining
underwater since 1911, while the UCH of the 2015 Act includes all objects
remaining underwater regardless of submerged period.

The difference in these terms may lead to a situation in which an object
submerged underwater in the Taiwan Strait after 1911 will not be protected by
China but will be protected by Chinese Taiwan.

Thus, it is difficult for the two sides to cooperate on UCH protection in
the Taiwan Strait when the objects to be protected are subject to incompatible
sets of laws.

It is noteworthy to consider that whether or not the 100 years cut-off
criterion of the 2001 UNESCO Convention, which is a specific international
Convention for UCH protection, or the no time limit criterion of the 2015 Act
should be applied, if a collaborative agreement is achieved. It should be noted
that, at the time of drafting the 2001 UNESCO Convention, various international
instruments and national laws had already used the time criterion to determine
the definition of historical or archaeological objects, although they were
somewhat arbi‘trary.50 This was likely because they seemed contrary to
archaeological standards and was familiar with this particular definition.

3.2 Ownership

There is little difference in the attitude of Chinese Taiwan and China
towards the ownership of UCH within their respective territorial seas.” Namely,
China claims that any UCR existing in Chinese internal waters and territorial sea
as well as any UCR of Chinese origin of unidentified origin that remains in sea
areas outside the Chinese territorial sea but under Chinese jurisdiction such as

exclusive economic zone and continental shelf according to Chinese laws such

* Zhang Xianglan & Zhu Qiang, Comments on the Convention on the Protection
of the Underwater Cultural Heritage, China Oceans Law Review, Vol. 2006, No. 1, p. 451.

b Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural
Heritage, China Oceans Law Review, Vol. 2007, No. 2, pp. 454-455.
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as the Law on the Exclusive Economic Zone and the Continental Shelf of 1998,
shall reside in the State and the State shall exercise jurisdiction over them.

Further, China shall have the right to identify the owners of any UCR of
Chinese origin that remain in sea areas outside the territorial waters of any
foreign country but under the jurisdiction of a certain country (other States’
exclusive economic zones or continental shelves), or in the high seas.”” This
effectively means that China may claim UCR rights in other countries” exclusive
economic zones or continental shelves.

Chinese Taiwan, meanwhile, claims ownership over UCH with an
unidentified owner located in its territorial sea unless state vessels and aircraft
in which a foreign state declares an interest.” Although the 2015 Act does not
clearly offer a provision concerning ownership of UCH discovered in its
exclusive economic zone or on continental shelf, the UCH discovered in these
areas will be handed to the competent authori‘ty.54 When UCH with a verifiable
link to Chinese Taiwan is discovered in internal waters, archipelagic waters,
territorial seas, contiguous zone, or on the continental shelf of other states,
Chinese Taiwan shall declare to the relevant States or international
organizations its interest in being consulted on the protection of such UCH.”

Consequently, in cases where unidentified ownership of UCH exists in
the Taiwan Strait beyond the territorial sea of the two sides, China may claim
ownership, while Chinese Taiwan will require to deliver such UCH to it. This
situation will lead to a conflict which should be resolved through negotiation
between the two sides. Further, all relevant circumstances should be
considered to achieve the maximum benefit for the UCH.

3.3 Exercising Jurisdiction

Articles 2 and 3 of the 1989 Regulation imply that China enjoys
exercising jurisdiction over UCR in its exclusive economic zone and on her

continental shelf. While, the Act 2015 clearly provides that Chinese Taiwan has

” The Regulation 1989 art. 3.
” The Act 2015 art. 15.
> The Act 2015 art. 13 paraz.
” The Act 2015 art. 19.
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the exclusive jurisdiction to regulate, authorize, approve or prohibit activities
directed at UCH in its contiguous zone, exclusive economic zone and on its
continental shelf.”

In this matter, of course, there is the overlapping of jurisdiction over
UCH in the Taiwan Strait. Thus, conflict from exercising jurisdiction between the
two parties may occur. Therefore, the question remains as to how to handle
conflict. Li Jiali proposed that there are three plans that should be considered.

In Plan A, cooperation may be conducted across the entire sea areas of
the Taiwan Strait. This plan has little possibility to achieve integration due to
extensive scope of the blocked waterways connecting China and Chinese
Taiwan as well as separate administration.

For Plan B, UCH protection within the respective territorial seas of China
and Chinese Taiwan will be managed by each side separately, while
cooperation will only be conducted only within exclusive economic zones.

Plan C establishes regions as special protection zones, where much UCH
is located. This achieve all-around management of UCH in such special
protection zones.” The author supports the two sides to the application of the
plan because it is the most accommodating approach and complies with the
precautionary principle.

3.4 In Situ Preservation

The 1989 Regulation does not explicitly provide the principle of in situ
preservation. Nonetheless, Article 5 of this Regulation authorizes the State
Council and the people’s governments of the provinces, autonomous regions
and municipalities to determine the UCR units where any activities that may
jeopardize the safety of the UCR shall be prohibited.58 However, the principle

will obviously be included in Article 7 of the Regulation draft.”

* The Act 2015 art. 16 (1).

! LI Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural
Heritage, China Oceans Law Review, Vol. 2007, No. 2, p. 452.

** “On the basis of the value of underwater cultural relics, the State Council and
the people's governments of the provinces, autonomous regions and municipalities
directly under the Central Government may in accordance with the pertinent procedures

specified in the provisions in Chapter Il of the Law of the People’s Republic of China on
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On the other hand, chapter 4 of the 2015 Act provides that the in situ
preservation of UCH shall be the first op‘tion.60 Before defining a specific UCH
protection zone, the competent authority should consult with relevant
authorities and hold a public hearing.61 In addition, the competent authority
shall consult with a relevant authority to provide a management and
protection plan for the zone.” After designing such zone, no one shall enter
without prior approval of the competent authority63 for the purpose of social
education and such approval will not disturb the UCH located in the zone.” It
is safe to say that, the 2015 Act provides much more detail than the Regulation
draft of China and even the 2001 UNESCO Convention.

Although the preservation of UCH by the two sides relies on the
principle of in situ preservation, the details of implementation may vary
because the existing laws of China and the Regulation draft do not elaborate
on the details of implementation. This situation may lead to conflict between
the two sides in terms of implementing in situ preservation. Therefore, this
issue should be considered.

3.5 Permission to explore and excavate

For permission to explore and excavate the UCH, both sides adhere to
the principle of no commercial exploitation. Even though the 1989 Regulation
does not obviously mention the exploitation of UCH for commercial purposes,

the Act permits the exploitation of UCR only for the purpose of the protection

Protection of Cultural Relics, determine the underwater cultural relics protection units and
underwater cultural relics reserves at the national or provincial levels and publicly
announce them.”

”? (e NREFEA TSI RE RSN BT8R HLs K TSR BALF K
TSR Y R AT B S R R

“ The Act 2015 art. 27 (1).

* The Act 2015 art. 28.

* The Act 2015 art. 30.

* The Act 2015 art. 31.

* The Act 2015 art. 33.
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of cultural relics and scientific research in accordance with Article 7 of the 1989
Regutation.65

However, the principle will be contained in the Regulation draft.” Any
units or individuals intending to explore and excavate UCR in Chinese
jurisdiction shall ask for permission from the State Administration for Protection
of Cultural Relics and submit relevant data.”” In addition, permission depends
on the discretion of the competent authority.

For Chinese Taiwan, the UCH shall not be the object of commercial
exploitation, except for the purposes of public access and educational
promotion as approved by the competent authori‘cy.68 Only qualified applicants
are able to apply a plan for conducting activities directed at ucH” and they
shall follow the approved plan.70

The laws of both sides allow their competent authorities to exercise
discretion in permitting exploration and excavation. Therefore, conflict may
arise between them when the competent authorities of the two sides have
different opinions. China and Chinese Taiwan should reach an agreement on a

complete set of standards in this matter.

4. Approaches to enhance Cooperation on UCH protection in the Taiwan
Strait

Besides eliminating the problems that may arise from inconsistencies
between the two sides’ laws, establishing cooperation for UCH protection in
the Taiwan Strait may be accomplished by using approaches based on bilateral
agreement. This chapter aims to suggest such approaches to foster cooperation
for UCH protection in the Taiwan Strait.

.t Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural
Heritage, China Oceans Law Review, Volume 2007 Number 2, p. 461.

* The Regulation Draft art. 8.

* The 2015 Act art. 7 (1).

* The 2015 Act art. 4 (2).

“ The 2015 Act art. 22 (1).

" The 2015 Act art. 22 (3).
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4.1 Exchanging UCH information

Information is of significance for cooperation on UCH protection in the
Taiwan Strait. Therefore, relevant information between the two sides should be
shared and exchanged to increase cooperation for the protection of UCH in the
Taiwan Strait.

Both sides of the Taiwan Strait have provisions requiring organizations or
individuals to report information to them. For example, China requires any units
or individuals discovering UCR in Chinese internal waters and territorial waters,
in sea areas outside the Chinese territorial sea but under Chinese jurisdiction
according to Chinese law, as well as in sea areas outside the territorial waters
of any foreign country but under the jurisdiction of a certain country or in the
high seas, to report promptly to the State Administration for Protection of
Cultural Relics or to the administrative departments for cultural relics in the
localities. In addition, it shall be handed over promptly to the State
Administration for cultural relics in the localities to be properly dealt with if the
UCR was recovered.” The Regulation draft further stipulates that when the
UCH is recovered, such UCH shall be registered with the competent authority.72

In light of Chinese Taiwan’s Act of 2015, anyone who discovers
suspected UCH shall terminate any activity and promptly report such discovery
to the competent authority,73 even when in another country’s exclusive
economic zone or continental shelf.”

Nevertheless, neither side appears to have complete information
regarding UCH. And this limited information is not entirely opened. In addition,
communication on this problem between China and Chinese Taiwan has been
restricted, enabling cross-strait cooperation is difficult.

Therefore, it is necessary to establish an information sharing system
regarding UCH, which covers not only the distribution and conditions of UCH,

but also information regarding archaeological investigations, excavation and

" The 1989 Regulation art. 6.
” The Regulation Draft art. 13
" The 2015 Act art. 13.
" The 2015 Act art. 18.
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protection, as well as illicit excavation of UCH and the corresponding laws and
reguta‘tions.75

4.2 Establishing Organization

An organization may be used as a neutral forum for debate or
negotiation to resolve disputes and to promote cooperation for specific
purposes. This argument is very true and incontestable. Hence, it is necessary
to establish an organization responsible for coordinating effective cooperation
between China and Chinese Taiwan for UCH protection in the Taiwan Strait.
The nature and authority of this coordinating body would be largely dependent
on the desire of both parties to cooperate.76

Nevertheless, a coordinating organization should be authorized at least
to exercise all possible powers that China and Chinese Taiwan can confer for
the administration of UCH. This would ensure the alignment of powers and
responsibilities for the protection of UCH as well as improve the efficiency of
such protection. The powers of this organization would continue to expand as
cross-strait cooperation deepened.77

4.3 Setting up a Dispute Settlement Mechanism

In the process of cross-strait cooperation for the protection of UCH,
disputes are inevitable. These disputes should be settled by both parties
through mechanisms of equal negotiation. Where a dispute cannot be settled
by the parties through negotiation, a judicial settlement should be considered.
Further, dispute settlement penal may also be established under the
organization discussed in the preceding chapter.

4.4 Creating Cooperation in Law Enforcement

In order to have effective cross-strait cooperation regarding the
protection of UCH, joint action to combat against illicit theft, trade, excavation
or destruction of UCH is very importan‘c.78 Both sides of the Taiwan Strait have

their own manners. For Chinese Taiwan, after the competent authority receives

U Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural

Heritage, China Oceans Law Review, Volume 2007 Number 2, p. 455.
76

Id.

T

Id.
" 1d. at 464.
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a report of discovery of suspected UCH, it shall take measures to restrict or
terminate all or part of the activity which has an influence on the suspected
UCH and set up temporary protection and take those measures the competent
authority may request the coast guard agency to provide assistance under its
authority.79 In addition, the competent authority may request assistance from
the coast guard agency for management and protection of the UCH and settle
illegal matters.” It could be stated that law enforcement under the 2015 Act
will be conducted by the competent authority and coast guard. For China, on
the other hand, the administrative department for cultural relics shall, in
conjunction with the departments concerned, order the operation to be
suspended and set a deadline for correction or shall give administrative
sanctions in case any violation is committed.”"

The success of cooperation relies to a large extent on collaboration
between the marine law enforcement organizations of both sides. Therefore, a
joint marine law enforcement organization may be established.” Alternatively,

the organization discussed previously may assume a role in this matter.

5. Conclusion

To protect UCH in the Taiwan Strait effectively, collaboration between
China and Chinese Taiwan is of significant importance. As a result of the study,
at least five points of inconsistency have been identified between the two
sides” laws such as the definition of the objects to be protected, the ownership
of UCH, the exercise of jurisdiction, the principle of in situ preservation, and
permission to excavate or explore. These inconsistencies should be discussed
between both parties.

In addition, certain provisions are suitable for application through

bilateral agreement to enhance collaboration between both sides, such as a

" The 2015 Act art. 13.

* The 2015 Act art. 32.

* The 1989 Regulation art. 10.

2L Jiali, Cross-Strait Cooperation for the Protection of Underwater Cultural

Heritage, China Oceans Law Review, Vol. 2007 Number 2, p. 464.
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system for exchanging UCH information, setting up a dispute settlement

mechanism, and creating cooperation for law enforcement.
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Abstract

The objective of this research were to study (1) general characteristic of
the Red-Whiskered Bulbul of the birdmen in Bangkok and (2) the knowledge for
law-abiding the Red-Whiskered Bulbul of the birdmen in Bangkok. This study
was conducted by applying 2 research methodologies. For quantitative
approach, questionnaires were used to collect data 183. The data was
analyzed by using the descriptive statistics. With the qualitative approach, in-
depth interview, field notes and structured observation with 13 people. The
results indicated that

(1) Most of birdmen had male, an average age of 41-60 years, Bangkok
native, high school graduation, employee, income 25,001-35,000 baht per
month, recommended by friend, experience to raising bird about 10-15 years,
at present there had 6-10 birds, most of birds had not license of government
agency but most of birdmen never arrested by the authorities because most of
birdmen had middle the knowledge.

(2) Most of birdmen had middle the knowledge, only 5 issues that
should be improved to get the right knowledge include, cannot apply for bird
license every day, outlander can apply for bird license, th e red-whiskered
bulbul had not listed in the CITES convention, hunting or attempt for hunting
by government officials had exempted by law and birdmen in Bangkok had
apply for bird license at wildlife conservation office and birdmen in country

had apply for bird license at local conservation area management office.
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Supreme Administrative Court Decision No. A955/2555

Take Books into an Examination Room:

Considered as Dishonest even if no Chance to Read
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Abstract
Decision of supreme administrative court No. A955/2555, Confirm and
guarantee the legality of the decision of the university to give an F grade to
students because they was considered as dishonest by taking text books in the

examination room with no intent or no chance to read it. The decision was
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very clear and could be a stepping stone for these kind of cases. To support
the decision, | design to use administrative offence and sanction administrative

theory as tools to confirm a correctness of the decision.
Keywords: Dishonest, Administrative Offence, Sanction Administrative
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NNWDINUEMIVLNNYNUY : English for Lawyer

Harmonisation of Intellectual Property Law in ASEAN
ANUEDAAFDIRBINUYBINgMINenIngFunelyyilus gy
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992381 WEYIUNIME

Abstract

One of the major goals of establishing the ASEAN Economic community
(AEC) is to unify national markets of member states into a single ASEAN market,
where goods, services, capital, and labour can freely move within the
community. However, to ensure that goods can freely move within the market,
both tariff and non-tariff barriers (NTBs) need to be eliminated. Significant
progress has been made in reducing tariff rate to zero. Nevertheless, eliminating
NTBs, particularly differences in intellectual property (IP) laws of ASEAN
member states, is still challenging and thereby is considered as the major
impediment to achieving a single market. Hence, in order to establish a well-
functioning single market in ASEAN, harmonising IP laws among the member
states would be necessary. Thus, this article aims to present the key concept,
challenges of harmonisation of IP laws, as well as interesting remarks

concerning IP harmonisation in ASEAN for the study of English for lawyers.
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Establishing a single market and production base is clearly stated as a
major goal of the ASEAN Economic Community (AEC)." The AEC aims to unify
ASEAN into a single market to allow the free movement of goods, services,
capital and labour. However, the full-scale implementation of the AEC is still an
on-going process. There are still commitments which remain to be fulfilled. To
ensure that goods can freely move within the AEC, both tariff and non-tariff
trade barriers (NTBs) must be removed. Significant progress has been made in
tariff reduction.” Nevertheless, removing NTBs remains challenging and thereby
is considered as the major impediment to achieving an ASEAN single market.”
According to ASEAN Community Vision 2025, ASEAN is strongly committed to

' ASEAN, ‘ASEAN Economic Community’ <http://www.asean.org/communities/

asean-economic-community> accessed 27 July 2018.

: ASEAN, A Blueprint for Growth ASEAN Economic Community 2015: Progress and
Key Achievements (ASEAN Secretariat 2008) 10.

’ Sanchita Basu Das and others, The ASEAN Economic Community: A Work in
Progress (Institute of Southeast Asian Studies 2013).
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eliminating NTBs in order to establish a highly integrated community by 2025.°
One of the most common NTBs to trade that can limit the free movement of
goods are intellectual property (IP) rights.5 That said, IP rights are essentially
territorial and can be protected by the individual countries that have granted
these righ‘cs.6 In other words, IP rights can be obtained and enforced on a
country-by-country basis. Hence, the territorial nature of IP rights can be used
to create barriers to cross-border trade.7 Furthermore, since IP rights are limited
to national jurisdiction, the disparities of IP laws among the member states can
impede the free flow of goods, and thus adversely affect the operation of a
single market.8 Therefore, a harmonisation of the IP laws of ASEAN member
states has become more necessary in order to ensure a well-functioning ASEAN

single market and a move towards a highly competitive economic region.

1. The Concept of IP Harmonisation

Harmonisation is derived from the word ‘harmonise’ which is defined in
the Oxford English Dictionary as ‘make or form a pleasing or consistent whole’.
The concept of harmonisation of law can refer to both the harmonisation of
various legislation within one legal system and the harmonisation of laws
between different legal systems.9 In other words, the harmonisation of law can
occur in both domestic and international levels. However, a prominent
example can be found in regional and international levels.”’ Harmonisation of

laws of different countries was defined as ‘replacing, to respective degrees, the

¢ ASEAN, ASEAN 2025: Forging Ahead Together (ASEAN Secretariat 2015) 15.

* Helen Norman, Intellectual Property Law (OUP 2014) 23.

® Lionel Bently and Brad Sherman, Intellectual Property Law (dedn OUP 2014) 6.

"Helen Norman, Intellectual Property Law (OUP 2014) 23.

® Ibid.

Michael G. Faure, ‘The Harmonization, Codification and Integration of

Environmental Law: A Search for Definitions’ (2000) 9 Eur Envt’l L Rev 174, 174.

 Galam Bayraktaroglu, ‘Harmonization of Private International Law at Different
Levels: Communitarization v. International Harmonization’ (2003) 5 Eur J L Reform 127,
127.
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existing national laws with common rules’.” This process has always taken
place between countries since disparity of laws is considered as obstacle to
trade.12 When laws between countries are harmonised, the disparities in law
and enforcement would decrease. Therefore, a higher level of legal certainty
and predictability would be achieved, and thereby facilitate cross-border trade.
Harmonisation is often pursued in certain areas of laws, particularly IP law.
There were movements towards IP harmonisation dating back 100 years.13 It
can be considered as a process that continuously occurs at various levels,
namely multilateral, regional and bilateral levels. The definition of
‘harmonisation’, however, is not clear. Peter Drahos describes the process of IP
harmonisation as a ‘global IP ratchet’.* In his view, the ratchet for IP rights
moves only in one direction and is controlled by industrialised countries like
the United States and those in the European Union.”” In addition, it has been
opined that because the IP standard always flows outward from developed
countries, the harmonisation of IP law can be defined as ‘a means adopted by
stronger nations of imposing higher standards of IP on nations in a poorer
bargaining posi’cion’.16 According to him, IP harmonisation could be identified as
the adaptation or implementation of the higher level of IP standard imposed

by developed countries on developing countries.

' Marcel Fontaine, ‘Law harmonization and local specificities - a case study:
OHADA and the law of contracts’ (2013) 18 Unif. Law Rev 50, 50.

“ Ibid.

¥ Commission on Intellectual Property Rights, ‘Integrating Intellectual Property
Rights and Development Policy’ (Report of the Commission on Intellectual Property Rights,
2002) 5.

* Peter Drahos ‘Intellectual Property and Pharmaceutical Markets: A Modal
Governance Approach’ (2004) 77 Temp L Rev 401, 406.

¥ Owen Morgan, ‘Harmonisation of Intellectual Property: Issues in the South
Pacific’ (2010) 4 Int J of Bus Glob 237, 247.

“Ibid., 237.



Msasifeans univedeudiiivess I 1 adudl 2 (nsngnaw - Suaew 2561) - 103

2. Challenges of Harmonising IP Laws in ASEAN

In the era of globalisation, IP rights have become an important factor in
the global economy. IP laws can be used as a tool to promote the creativity of
artistic works and technological advancement.17 However, to achieve this goal,
effective and adequate IP protection and enforcement are required. ASEAN has
recognised that appropriate level of IP standards is considered as essential
factor in establishing a well-functioning single market, as well as promoting
growth and competitiveness of its economy. Therefore, IP harmonisation has
been prioritised as one of the essential tasks that needs to be accomplished.
Nevertheless, due to the disparities of the member states’ backgrounds,
especially in economic, social, and legal aspects, standardising the IP laws of
the member states remains challenging. Thus, it can be claimed that the major
factors which are impeding and delaying an IP harmonisation process in ASEAN
are the disparities in IP standards among ASEAN member states, the
development gap between the older and newer member states, as well as
ASEAN’s practice and institutional structure.

a) Disparities of IP Laws among ASEAN Member States

Disparities among ASEAN member states still exist despite its long
integration process. These disparities are clearly apparent between the older
and the more recent member states. The result of expansion has yielded an
organisation with six older and more developed members and four newer, less
developed ones. The older ASEAN members are sometimes referred as six of
ASEAN’s founding member states (Singapore, Malaysia, Thailand, Philippines,
Indonesia and Brunei Darussalam), whereas the newer ones are widely known
as the CLMV (Cambodia, Lao PDR, Myanmar and Vietnam) countries. It is
undeniable that the level of social and economic development is interrelated
with interest of individual countries to set up IP policies and standards. The
countries with a high level of development tend to provide strong IP protection
and enforcement, whereas less developed countries usually have weak IP
regimes. Thus, IP systems in ASEAN countries vary significantly because of their
diverse backgrounds and history. That is to say the IP laws in some ASEAN

v WIPO, Understanding Copyright and Related Rights (WIPO Publication 2005) 4.
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members, particularly the ASEAN ‘least developed’ countries, such as Lao PDR,
Cambodia, and Myanmar still fall below international standards.

b) ASEAN’s Practice and Institutional Structure

Various initiatives, particularly those relating to the harmonisation of IP
laws have not been achieved within the target timeframe due to the weak
institutionalism of ASEAN. That said, ASEAN member states tend to prioritise
state autonomy over the ASEAN community as a whole.'® The member states
are reluctant to conduct regional affairs that could undermine their sovereignty.
Furthermore, ASEAN’s decision making is also largely non-binding. ASEAN tends
to use informal communication, which imposes non-legally binding
obligations.w Non-binding commitments have also led to a problem of non-
implementation.20 Therefore, this traditional practice of ASEAN, also known as
the “ASEAN Way”, is considered a major reason that impedes and delays an IP
harmonisation process in ASEAN.

It can be seen that harmonising the regional IP regimes is necessary for
ASEAN to efficiently facilitate the ASEAN single market. However, it is not an
easy task. Due to the diversity of the member states, its practice, and loose
institutional structures, achieving a high degree of IP harmonisation cannot
happen in a short period of time. It would take several years to bring more
consistency to national IP systems of the ASEAN members and further develop
a regional IP system. Hence, to assist and facilitate ASEAN to attain its g¢oal of
creating a harmonised IP regime in the future, a high priority that should be
considered is to narrow the development gaps, approximate domestic IP laws
among the member states to meet the international standards, and modify the

traditional practices and way of thought.

Jurgen Ruland, ‘Southeast Asian regionalism and ¢lobal g¢overnance:
“multilateral utility” or “hedging utility”?’ 33 Contemporary Southeast Asia. 83-112.
v Yi-Hung Chiou, ‘Unraveling the Logic of ASEAN's Decision-Making: Theoretical
Analysis and Case Examination’ (2010) 2 Asian Politics & Policy 371, 374.
? Takeshi Yuzawa, ‘The Fallacy of Socialization?: Rethinking the ASEAN Way of
Institution-building” in Ralf Emmers (ed), ASEAN and the Institutionalization of East Asia
(Routledge 2011) 87.
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iwulugnsdndessuunguuneningaumsiiyyrvesendeuluszduninig ade
ﬁwﬁ’zgﬁ%ﬁﬂﬁmL%smmsqLﬂmmaiums{fmé?ﬁzwmiﬁumaw%’wéﬁumqﬁ@mwﬁﬁ
anudenadawosiuluseiuniing Aensanarumdeud lussdunisianusening
Uszinaaundn nsusuusslinguunensnddunedygivesUssmaaudnduluniy
wwsgIuaNg warnsUsuilAsuuunUfiRuuuRuRuresonden

awdangqudmsuiinnguuneiiunaule

(1) nilslurtmaneiddyvesussvauiasugiaondsu (ASEAN Economic
Community: AEC) AonsTnRanannLiion wse “single market” lagA1I1 “single”
(@4-470) thududaudny (adjective) Faifldvarsaumang suldun 1o Tan wie
Faluilausanu wilufiddowiuivenediin “market” dadusuiy (noun) Fauvadn
AAIAEY Sevnes M naInvetiazUssinagindnddetulunainiien
TnewdunsdaainanismseninUsewmaaundniiolidnisiadoudedud (goods)
U313 (service) Rumu (capital) kagls991u (labour) Meluuszmaulaeiad

Tnauenainazldmin “single market” iedonunnednisdunainies
wal geau15aldAnin “common market” 1adnaae lagA131 “common” (AoU-
) duidueaudns wuadn saudu desunvensdidn “market” Savunsds
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Aa1nsIN JaAnananusiuiievesusemaaundnfinnasiuliinisindoudedudn
U315 Buvu wagussa senineduegaeiiues

(2) /197 “Movement” (319 -137uv) Yutdueuiy (houn) uadn 1
wdoulyn nsiadeud Wethdn free (13) Fuduraudni wadi Tnedass Tnewed
117818 F137 “free movement” Saanedenisiadeud vsen1sindeudnevesdudn
U315 Junu uazussu nelumaiaienlneaitiues uazusnivieainnisléii
“movement” W&8sanunsoldein “flow” (a) Faduruiy wladn nsluaieu
domnuvinefsnmamuiduvesdud UInng Junu wazisanuunuiuld

(3) “nswddun1alygyr” Tun1wdanguldanin “intellectual property”
lnga197 “intellectual” (Bu-nz-an-v1a) LduAIAuANY wuadn Aeatudayyn
RNGERRTTR Wlethu1veer111 “property” (Wson-wma-i) dudufuiy wiain
n¥nedu Samunei nindauiiisrtutyan fufu ndnddunadygn Smuneis
HAUVTORANENSWANANaRU 1 vesYYE Fadunsndauviandatues

(8) nafiagvliiAnnamyuisuresdudegaadnglunaiaieliiy
“gUassan19ansAmens” dslunmwissngulddin “tariff barrier” uag “gusassn
N19N15ANTTYN1E” Fsn1w183anquldAd1 “non-tariff barrier” S1¢asgnudali
vualy Tngein “tariff” (Wn-3v) Wuduny wad Adashsmaning defdedns
mMEAGenifuanduitidviedeenvestsemalausemnanis drud1in “barrier”
tuutad guassa fetfu d1in “tariff barrier” 3anefia guassavanisfmen®

wenanil A9 -non (Tew) Fauvain Usiaaan nieldll 1 prefic” day
el idamingin “tariff barrier” Fanmaneds gUassAn1anisAmiend
Fomlimidfianununeglunienseiudiy fafu fdn “non-tariff barrier” Seutadn
guassAansAAfliand dutes

(5) #1731 “harmonise” (813-la-lud) urn3en (verb) Fauvadn vilvidndu
liuszanunaunduriy dewdn “-ation” Jadu noun suffix” aslunaurine Feinli
fmdniandadudnionaeduiuy fufu f191 “harmonisation” Ssuvadn ns
Uszanuiu wiensaenadessuiuies fufu weweddn “harmonisation” w1l
TuvuSunvesnguurensngdunialeygn “IP Harmonisation” 39nu1eda n1svinli
noranensnddunelygvetsazyssinaauiBninisussarunauniuiu wsedininy
aenndeasiuiuLos

21 . A o A9 Y a v v v o & Y o Yo & a a a
Prefix ApANMMHALLU1T19UTNANDURAYI AN UUTAUMLNeRA LU NLRY

22 S ' o A a Y @ o w & v = a °
Noun suffix Aavigvasamaulivdamfsiuduasunlaseiinuasdn
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(6) Jwnos ms1g0@ (Peter Drahos) tatU3auisunszuaunstunisvinld
nguurensngdun1sty i lussauseninauseimalnl1udenA6a 036 0In U
Wisutaiiouu “global IP ratchet” Tngfin “ratchet” (wsv-lwm) duduriuny
wUadn ilesde 29de deludiduandiifuiaianisvesnszuaunismanaiadn
Wisuadeutuasdedfinsndeuillufianiadien deegnieldnismuauueangy
Uszimaiamnudtiuies udedniovieffeuszmatmuinduinezsidudaivnumnie
mvuananistunsiiseauanuauasemimindgdunsdygrluiiasyssinad
Anuaanaaesnesiumsslululufianafeaiu

(7) Mﬁﬂuwé’ﬂmaﬁwﬁﬁwmmﬂﬁ%’ummﬁmmmmw%’wéﬁumqﬂmmw Ao
vié“ﬂﬁulmu (territorial principle) na12fe mﬂﬁmmé’mmaw%’wﬁﬁumﬁ]wmﬂfu
muaaﬂmgummauma yUszne Loy awﬁmmJwmmaamﬁmﬁmmmﬂanﬂmmmiﬁn
wazUsAulanislufulauveslsy mwiummmmmmmu atfu et
“territorial” GaiduramdAsl uUadn IABTUALLAUNTOR AINYA U1VEIBATY
“intellectual property” feuansliliudsanuvasdAya09dniniamsngdu
madeyaindudnsiduluamundniuwaunrdendnotanuniiuies

aaneiinivideuazlasuanusifesiu “anudenadasdasiuvanguung
niwgdunisdyrluandeu” nisununinaiuiaiwidingunuiauls udany
fulndlupedutnwdaingudmsuinnguraneaduntnaeuliguisu 2562 e
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LLuzﬁﬂwﬁﬂﬁaﬂawu’la : Law Book Recommendation

Contemporary Intellectual Property: Law and Policy
ningaunadyarlutagdu: ngrineuazuleuiy

IANSE WALTEY

Naetiphong Laocharoen

UNANED

Tulagdunguanenindaunistygyidrunfivnumddgysetinuse i Tuves
Uszansilan Taediussnnsuianguenaasluldnsevinfsanudidgueangmane
niwdaumatlygn Hemeiuaeanduienanssyhnsandanindaumstiyavesddu
Tnefimaninlaid Snifevils yaranduiienaldsuans viemsduasesedrmiliandla
Tuszuunguanendwddunsdygilasimnionalidimwuiu danusuldiunis
#unsaslaengrneningaunsdygvarionsanunsoviussleniliundasaassdle
n3veragnasidaldiduiu dil nsfneiesdannuiluainisingmneiamies
ningaunsyan alanudndulugategtudmivyanamly uazlnsanizessbs
nnguneaisianuiiiertungmnefiauiedly easldlimuuzihuniyanady
Ifegsnsuiunazgnaesludosmsumenisyloviegsveusssuannusulssunis
Aunsedlagnguuneninddunedyyn 383nwvans wionnsiSunsesdnsedremis
ogslavnaudandnilgnasiiin Tasunarudesififeuumarulfideunuzitoy
Lazdoresvosniidonguuieninddun1alygyvlddedn “Contemporary
Intellectual Property: Law and Policy” FITY U %;uim 8 Professor Dr. Abbe

Brown, Professor Charlotte Waelde, Dr. Smita Kheria and Jane Cornwell

" afno1ansduszavnganeuikargifa dndvdimans sminetdouifimana
(WA, 2558 - 2560), W.U. (ResAdeududunis wdegvew) uminerdowidmans, wu.m. diin
BUTUANWINYNUIERNBUATMNR BN, LLM. in International Trade Law: University of
Northumbria at Newcastle UK, LL.M. in Intellectual Property Law: University of Aberdeen
UK
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ArdAagy: nguuensngdun1sdynn, nswddun1sdyyn, dvdns, dnsvns,
LAFOIMUIBNITA

Abstract

At the present time, intellectual property law plays an important role in
the daily lives of the global population. Some people might not aware of the
importance of intellectual property law. For this reason, it might be a cause of
infringement to the intellectual property of others. They might have the
intellectual property rights whereas they might not know that. The protected
works might be found the benefit for the creator or also might be infringed as
well. The special knowledge in the field of intellectual property law is
therefore essential in the present day to everyone. In particular, the lawyer
ought to have the special knowledge in the area of intellectual property law in
order to provide the complete and accurate advices for his client. This article
has suggested the strengths and weaknesses of this intellectual property law
book. This book named “Contemporary Intellectual Property: Law and
Policy”, which was written by Professor Dr. Abbe Brown, Professor Charlotte

Waelde, Dr. Smita Kheria and Jane Cornwell.

Keywords: Intellectual Property Law, Intellectual Property, Copyright, Patents,

Trademark

Contemporary
Intellectual Property

#1U4d9 “Contemporary Intellectual Property: Law and Policy” imyqﬂ
AUl udulagdnIvn1sHideIvIynIenunguaensngduntesday gyl
USLNAANIIYDIUITNT 4 YU 79l Professor Dr. Abbe Brown, Professor Charlotte
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Waelde, Dr. Smita Kheria and Jane Cornwell ‘ﬂuﬁﬂ%ﬂﬁ' 4 WHBUSUINAN W.A. 2559
Unuds dundsn Sruaumih 1,050 v 9u1a 189 x 243 x 44 Tadiuns twiin 2,043
NSU IANUNLazIuUrelaed1 A WUW Oxford University Press USginaansna
DIUIINT

nUWide “Contemporary Intellectual Property: Law and Policy” 1o~
ougudnnsddyresnguinenindaunistiygn uazuninsziadnainemdn
nguungduduussingululssmaansiveiandns annmglsy wazauddyyieng
fdeatestunguaneningduntyen Tnedldinisndndmdnnisvesngmne
Tuuszmmansgowiniluusudyuitanioudaiungmnelulsemaansivoiundns
wagannnglsy wifsdeianifaunuegduinnguune dnAnuilussdudsygin
Usynyien uagasassananulumsdauzynususiifianuauladufivawie iy
ngrEnensngaunstygvesussmaaninvetandng anamelsy aaenduauddyan
g 9 AAedes

oealsfin nilsdoduiiBoutudun i forumisdoauiiaresd
winvrneiuntwsinguluseufinfagainsnsiuuazianudladen
Tuniisdold losndiouldlddmsimasuivnisuazdmsiianigmadiuauannlunis
JouaSutey daewai doddanisdiuniwiiiensasdudedesvemisdeiduin
liansnsadasiiuesdauliiugiiliannsasuuazitrlanusanguls

ofls nifsdeiauignuiseanidu 8 un fall undl 1 Sdreides nmsamReIty
sruunguaneningaunisiygn unil 2 MideiFes nguanedving unil 3 TideiFes
NMIANATEINITOONLUY UNT 4 IieiFea nguunedniuns undl 5 1deiies
\3sanunen1smiannzidou unil 6 11duies nsduasemsngaunelaan
Tuszuunguungaeuuouasd unil 7 1ieiies ningdunedyy nainad uas
nguuoutstunianisdluanamglsy unil 8 I1deiTes nsuamUselevidi
Liweusssu n1stsduldnguune ns8eien waznisilesdosdiiuafaina

unil 1 vemidsdaiduildesuevdnnistiugiuvesngmnenindaunisilygn
TussuunguunevesUszimaanzetnning annwglsy uazseduutunei adld
asurgliviuddlassadslunamsntazanudidgyvesnguuieninddunisdoyyn
malﬂﬂdﬂﬂfuiuwﬁﬁqlé’ﬂdnﬁwwﬁ“ﬁmmLﬂumwamgwmsw%’wsiﬁumqﬁzyzm
anee

undi 2 azifiuniseSunsuagiiaseiinnednluifesngunedvaniluszuy
NOMU1BVRIUTEMAANII¥RIITNT annnglsy wagseauuIuIvf Inedideuls
oSunenguuedranivewiianussuunguaelunion o dudilelideruiufennna
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Foulosaenndos (Harmonization) ve3ngvanedvanslursaussuunguaney S
Adeudildiiafiing q Minduniesedlidudinsldngrunevesmaiiaonndas
fundnnisainavielyl lundazungosfifouszismannddinsedligeulda
AauandneiY

unil 3 Ifesureisnisdunsesniseenuuy ilesnnlulszmaansivetandng
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duindaduFosnisduasesniseonuuuilduniseanzidou uazdiuiiaeadunis
oSu1eFosnsduasesniseanuuuiilailiannziden

undl 4 fFsulsvduennguuneanivasunesuie lngldesusuariasei
nguneaAnsURslussuunguuIeveIlsemAans1¥e1nans anninglsy uaseau
wned lnedideuldeduenguuiednsinvesisanuszuungranglundon q fu
dleligguiudsnundonlosaenados (Harmonization) waengvanednsinsluiia
anusEUUNNMANe wennd filsudsliinetaing q MRetuiieseiliifuinis
T¥nguunednstnsvesmainaenndesiundnnisiiugiu uagndnnisainaviols
og1als unluniuluudasungosdToussldnamanudeiinsesdligguldan
AauandneieY

unil 5 deidosnisduasesaiosnontsdnfiaangidou Tuunidideuld
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navune nafe sevunguiiglulsenaansiveruidng annaneglsy wagseau
uund TaenisfuasonAiemuIenIsAvesaaIuszuUngnaneildgnaiute
Tunfou 9 fuiteliiiuderudenndsazauuanaisluuicsznis uenand
Asugalanguantaymieig g fdatuanaRu T TziiioEusunamsuidym
anee

und 6 Lﬂumia%maL?'mﬂﬁﬁ:umaw%’wﬁﬁuwmﬁ@ymwﬁﬂmawwﬁm
Tussuunguuneasuueuasd danisduaseminddunsdyyiiesmiawiiingin
Ffinnnuluszuungraneaeuueuae il Aeides “nnsaiee (Passing off)” fideuld
oSuendnnguueiiAatuandfininuivesana wldlinseisteuuartedes
yomdnnstenanifmaldanetudnde

undi 7 Adsuladiemannisvesnguunensnddunisdygyiuiesuiesiutu
nguu1enIskYItunan1sattuanninglsy ladimsgrifanisuatamnayseleyd
suvausssulag Wldansoudeiungmuen1sudadunanIsan
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Ungnan : Keynote Speeches

n1sUeAuldnguangaIny: wuIRnLazIUSUR
Criminal Law Enforcement: Concept and its

Application to Practice

A56ANA AVANTIMUN

9 q

Surasak Likasitwatanakul

UNANED

Ungnaniinauely 3 Uszidiufe

nsivualinisnsevinduaiiuiineyt: Ussimalvedngnaineiidivua
m’mﬁmawﬂ%ﬁgﬂuﬂizmaﬂgwmamiyw waznTET1UYRAsNNIT 500 aty AIUKRA
vsegafiinnudidouturilifatyunidessntiulidnguune wienisdids
ngvune lursnsaddgnszviianguunslaglidfinisnssyidutuduauia
TavnAaisnavsuseregelsiinuingvune vioasyhedrdlsliingrunsanysunamating
lpasgossuyauissveandnsive wisdnsy 2560 u1ns1 77 AgaRAsgAntunIs
T sgyrudnfediunngrunenis 9 lalasagainuazaiunsadilanguunelaie
UBNINTY 151A5IUTATR AU FTRR A aneiugueng q delasadsidnis
eFuatie “TausIsunniAIwnguane” vide Culture of Lawfulness mufifnvualy
11 UN Sustainable Development Goals (Goal 16) LLazmiaﬂLﬁﬂﬂgwmwmﬂﬁf%ﬂu
astnanseld wu mnuRagwineInnsldda

@

" Ungnanudledlununsuseu 60 I mans1913e n3.qaind avandiauna uazuoumisde
“dfsssuuszdng q3dnd 60 7 w Wesszyuin Asuguns anzdfaians uniine1de
s9sumans Juwsil 25 nsngiay 2561

" manansdusziraziinmans smninerdesssumans, efinsesadnnsuisnunisnds
UMINY1FUFITUANENT, BARANUAANETARIANT UNIINUIFUTITUANGAT, NTIUNITANT
unAInerdouding, UsesiuaagnssunisuimsanituitenisgfsssuusieUsemalneg (1),
NITUNITHNTIAMIRAULNTTUNITHAUINITUTAITIIUYATITUUNA (NNY.), NTIUNT
AVSIAAAAMENTTUNTANUSENG A NTENTNEATITY

dusansAinenUSyansuas Uy lnniesngmineanuminedusssueans, witudia
Tne, Uiy nuarUinyaiennianguaneainumingndogaa Ussma s
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n15lY wazn1sAnIUNg U8RIy ﬂﬁﬁﬁpjiﬁ“ﬁﬂgwmaawﬁmeﬁsﬁN
gy megudsliTinutauuiueuiedainiy winsUsduldngmang
fudiiuegiussuldngranefiasld wiefienunguansengdndae dslaevdnnis
k&IN50 wazN1IARIIUNYUUIERIYT FLTAILKANAIINNISLY wazn1AAIY
VBT NaAe nvsneeyRzdadlduazinnuetiunsinde Tuvngiingmane
unisfindnuuaneneenlUnLUTEIIANJUINELN LA NEYE 11AT) 4 Aaunsaiy
MInUseinduiaiesdu vienmaifisuunngmineilndifesegieds niethmannguane
vhlalgle

nsduasasdnslunisdnfiuafiangn: nsdidadnsgiAnunadlyviiiau
Tumaeiiduedton (Liberalism) wWiunisduasesdvBiainin uayansuywesu (Human
Rights) 1niu el sssssuynuissenandnslne wisdnse 2540 foidunisufsy
uAslunszuaunsgRsssuaislvguasinaliiinisdsuutasnislng uazdseme
IneAfiaminislunsuiudgudlungraneisfnsananueigvdanudnthd
pgadfosydidny dudunisufunisudlungvuneg use Legal Modernization Liu
dulug uidsansiasunszuidimd Wy 138 “n1sudesdangnn” Tumsjoa
vodlvenantunsauan wiedsszninenisaiiuadnaredundn windaanisliings
Udesdaasasdesdivdnninguinauseiu sy

ANEIARY: NYUUILBIYI, NITNTMUAAIURABIY, NIFARNUNYMUNEDIYI, N1TUdBY
FIATII, NMIANATBIANT, TUUTITUNITAITNNY YA

Abstract

This lecture examines three issues as follows

Prescription of an Act as a Criminal Offense: Thailand has Criminal
Code and more than 500 Acts in which criminal offenses are prescribed. The
overlapping of some criminal offenses causes problems regarding legal illiteracy
among villagers or access to law. In some cases, the offenders were unaware
that such acts are against law. The problem is how we will campaign for legal
literacy among or reduce the number of laws. The Constitution of the Kingdom
of Thailand BE 2560 (1997), Article 77, stipulates that the State shall provide
the public with access to laws in a convenient and easily understandable
manner. We should also encourage people to follow basic laws by promoting

the Culture of Lawfulness stated in the UN Sustainable Development Goals
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(Goal 16) and consider terminating unnecessary laws such as offenses related
to the use of checks.

Enforcement and Interpretation of Criminal Law: For criminal law
legislation, no matter how hard the lawmakers try to ensure its clarity, it also
depends on how the law enforcers enforce or interpret it. In principle, the
enforcement and interpretation of criminal law is different from that of civil law
in that criminal law must be strictly enforced and interpreted while civil law
allows the use of local customs and tradition or analogy to provision most
nearly applicable or general principles law in accordance with the Civil and
Commercial Code, Section 4.

Protection of Rights during Prosecution: The prosecution of offenders
has been developed into liberalism by focusing more on the protection of
liberty and rights and human rights. The Constitution of the Kingdom of
Thailand BE 2540 is a major reform of the concept of judicial process which led
to a major change. Thailand also has a significant improvement in the criminal
procedure law which has been amended. However, the emphasis is mostly on
legal modernization. There is still no paradigm shift related to issues such as
“temporary releases". Thailand mainly focuses on detention or confinement
during the prosecution in practice and collateral is needed in exchange for a

temporary release.

Keywords: Criminal Law, Criminalization, Interpretation of Criminal Law,

Temporary Release, Protection of Rights, Culture of Lawfulness

NIIVFHUVTUAIEATIATNLAY A5.AMA I UAT WATAIANTIITENLAY AT,
\Reshvas Jouzatan
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Abstract
Gender and sexual diversity are normal things and must not be
classified as a medical disorder. The individual should fully be able to express
their gender identity as well as their sexual orientation to the fullest extent of
their self-sufficiency without discrimination and violence from any other person
in society. Therefore, framing the law as the basis for the elimination of sexual

discrimination and prevent violence as well as raising awareness for people in
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society is necessary. This must be considered especially when all the law

related to such matters is established.

Keywords: Gender Identity, Sexual Orientation, Violence and Discrimination
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Submission Guidelines

Manuscript Format

1. Printed on A4 paper.

2. Printed with Microsoft Word for windows.

3. Printed by using font TH SarabunPSK.

4. Printed with the customized page layout: top 2.54 cm, bottom 2.54
cm, left 2.54 cm, and right 2.54 cm.

5. Printed with 1x line spacing.

6. Length of content shall not exceeding 30 pages (including biblio-

graphy).

Manuscript Preparation Details

1. The title centered on the page must be in both Thai and English. The
first letter of the English title must be uppercase letter and 18 pt. bold.

2. The author’s name must be in both Thai and English, aligned to the
right side of the page, used 16 pt. bold letters, and marked with an asterisk (¥)
in order to identify the qualifications, academic positions. Please insert the
details in the footnote at the bottom of the page in accordance with the
number of authors and use TH SarabunPSK 14 pt. normal.

3. The term “abstract” must be used TH SarabunPSK 16 pt. bold. For
content in the abstract, it must be used TH SarabunPSK 16 pt. normal, with the
first paragraph indented by 0.5 inches of the next line.

4. The term “Keywords” must be used TH SarabunPSK 16 pt. bold. The
selected keywords should be no more than three words aligned to the left
edge of the page and typed with TH SarabunPSK 16 pt. normal.

5. The headline must be used TH SarabunPSK 16 pt. bold and aligned
to the left edge of the page.

6. The contents must be used TH SarabunPSK 16 pt. normal with the
Thai-style distribution. The first line of every paragraph must be indented 0.5

inches of the next line.
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7. The numbers must be used in Arabic, in case of writing in both Thai
and foreign languages.

8. The footnotes must be used TH SarabunPSK 14 pt. normal in the
following format

Book or Textbook
Author,/Title,/Edition/(Place of Publication:/Publisher,/Year of Publica-
tion),/Page Number.

Example 1: Jidti Tingsaphati, Criminal Law Division 2, Part 1, 8th Edition
(Bangkok: The Bar Association, 2005), Page 9.

Example 2: Yut Sanguthai, (Twekiat Menakanist Editor), Criminal Law
Division 2-3, 11" Edition (Bangkok: Thammasat University, 2013), Page 89.

Journal article
Author of Article,/“Title of Article,” /Journal title/Year of journal,/Issue/
(Month of publication Year of publication):/Page Number

Example: Ronnakorn Bunmee, “ Rape by deception: An Analysis of the
Supreme Court Judgement 10007/2557 and other actions,” Thammsat
University Law Journal 46, 3 (September 2017): 647-663.

Thesis
Author,/“ Thesis Title,” /(Thesis Level,/Subject, or Department,/Faculty,/

Name of Institution,/ Year of publication),/Page Number.

Example: Chitchanok Phansuwan, “ Offense of rape and obscene: A
study of the law of three sals to the Penal Code,” (Master thesis in Law Faculty

of Law Faculty of Law Chulalongkorn University, 2005), Page 108.

"/ as pressing space bar 1 time
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Research Report

Name of the Researcher,/Title of the Research Report,/Name of the
Research Funding Organization/(Place of Publication:/Publisher,/Year of Publi-

cation),/Page Number.

Example: Arnon Mamout, Property Status of the Office of the
Welfare Promotion Commission for Teachers and Education Personnel,

Thammasat University (Bangkok: Thammasat University, 2017), Page 88.

Internet Resources
Author,/Title/[Online],Date Month Year of Reference./Source of Infor-

mation.

Example: Nuttakorn Vititanon, Assassination in American Politics
[Online], 5 February 2018. Source: https://prachatai.com/journal/2012/11/43532

Chapter in a Book
Author,/“ Title of the Article,” /in/Title,/Edited by/...,/Edition/(Place of
publication:/Publisher, /Year of Publication),/Page Number

Example: Wiwat Damrongkulnan “ Reputed as thesis everyone can do
this” in The hardest thing to do: legal thesis in various perspectives, Edited
by Kanapol Chanhom, 1" edition (Bangkok: Winyuchon, 2018), Page 140.

Article in Newspaper or Magazine
Author of the Article,/“Name of the Article,” /Title of the Newspaper or
Magazine,/Date Month Year,/Page Number.

Example: Thairath, “ The case of friend watch cause director of NIDA
poll quit the job” Thairath, 29 January 2018, 2, Page 11.
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Other Documents

Agency Name,/“Document Name,”/Date Month Year.

Example: Office of the Council of State, “Hearing on the Draft Amend-
ment to Criminal Code (No. ...), B.E. ... (Sexual Offenses),” 5 February 2018.

Interview
Name of Interviewee,/Executive Position (If any),/Interview,/Date Month
Year.

Example: Vanchai Sirichana, President of Mae Fah Luang University,
interview, 5 February 2018.

*Repeated reference*

(1) If no other reference is made between them, the word “Ibid.” shall
be used.

Incidentally, if the same document comes from a different page
number, please include such page numbers such as “Ibid., Page 9.”

(2) If there are other references between them, the print location,
publisher, and year of printing can be cut off. For instance,

' Jidti Tingsaphati, Criminal Law Part 2, Episode 1, 8th Edition

(Bangkok: The Bar Association, 2005), Page 9.

’ Jidti Tingsaphati, Criminal Law Part 2, Episode 1, Page 18.

Note: (1) If there are more than 3 authors, translators or editors, please

[

include the words “ and others” after the person’s name, such as “ Wisanu

Kruangam and others, ........ ”
(2) If there is no name of author, translator or editor, please start

with other details.
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Bibliography

The word “ bibliography” shall be centered on the page and used TH
SarabunPSK 16 pt. bold. For the content, please use TH SarabunPSK 16 pt.
normal in the following format:

- Author./Title./Edition/Place of Publication:/Publisher,/Year of publi-
cation.

- Author./Title./Translated by/Translator./Place of Publication:/Publisher,
/Year of publication.

- Author of the Article./“ Title of the article.” /in/Title,/Edited by/Editor
Name,/Page Number.

- Author of the Article/“ Title of the article.” /Journal Title/Year of
issue,/Issue/(Month of Publication/Year of Publication):/Page Number.

- Author of the Article./“Name of the Article.”/Name of the Newspaper
or Magazine,/Month, Year/Page Number.

- Author of the Thesis./Thesis Level,/Department,/Faculty,/Name of
Institution,/Year of Publication.

- Researcher Name/Research Title./Name of the Research Funding
Organization/Place of publication:/Publisher,/Year of publication.

- Name of Agency./“Name of document.”/Date Month Year.

- Name of Interviewee./Executive Position (if any)./interview,/month

- Name of Lecturer./“Subject of the Lecture.”/Name of the Conference
and the Institution (If any)./Location,/Date Month Year.

- Author/Title/[online]./Source:/...,/Reference year/(Reference month,

Reference date).

Other guidelines

1. The manuscript submitted for publication must be an article that has
never been published in any of the journals (including those published in other
documents, such as Ajarya books, books, Raphi books, newspapers, and online
publications). Republishing the article is the responsibility of the author.

2 . The article submitted for publication must not in the process of

reviewing in other journals.
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3. The article submitted for publication must not cut or copy from any
article, book, textbook, or research without permission or lack of proper
reference.

4. The article submitted for publication must have academic value.

5 . The author of the article must strictly prepare the manuscript

according to the format and the details of the submission preparation.
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Manuscript Submission Form to Mah Fah Luang University

Law Journal

To The Editor of Mah Fah Luang University Law Journal
I (Mr./Mrs./Miss)

Academic Qualification ..o Academic Position

Job Position ..o Agency
Submit [] Academic Article [| Research Article [ Analysis of Judicial Decision

L] Analysis of Legal Exam Question [ Analysis of Legal Opinion [ Legal Miscellaneous
L] Law Book Recommendation [ Others

Title (in Thai)

| hereby certify that L] This article is solely my own work.
L] This article is a work of mine and co-authors as stated above.
L] This article has never been published.

L] 1 will not submit this article for publication in other journals

within 60 days from the date that | submit this article.

Date Month Year of Submission............ Y ST Y S



a7 | anduAswanan

aa ' ' vy — J
Halwai wiensaayu NAuAn Ty o

AINU %30 WWINUN NA&LAIT PLAZA

AARD feu USWUS

<E‘i/l3.081-233—7887, 085-695-5779

MERCHANDISE BROKERS. PLEASE CONTACT
TEL. 081-233-7887, 085-695-5779

2% WU 81115 Yuu LD 'sml,??l"l LLIAUNT WIWA
1A589U5ZAU B3RS LazduUaNUINUIY

UOUOUWSEALY

ACUINO
la=ACINSSOUNN
IKANSSSUNAU




é == YEARS

MAE FAH LUANG
UNIVERSITY

ISSN 1906-7739




