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Abstract
“Law” is the rule of society. The law is intended to provide frameworks
and guidelines in order to prevent violation of right or misconducting. However,

law is merely consonant. The roles of people involved in law, legislators, and
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law enforcers are more important. If their actions are in accordance with the
royal speeches of the late King Bhumibol Adulyadej, and His Majesty King Maha
Vajiralongkorn, the situation where the woman is raped, but the offender
cannot be found would not happen. If the inquiry officer has taken the royal
speeches as practice guideline, although there is no eye witness, the offender
would be located and punished due to the collection of evidence conducted
by the inquiry officer. This would bring justice to the victims and the society.
This also applies to situation where state officials are plaintiff’s witnesses. If
judges work as persons who are highly experienced, they would be able to
bring justice to the defendants. The defendants can therefore go back to their

normal life and make a positive contribution to the society.
Keywords: The Royal Speech, Practice, Lawyers
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Abstract

Although legal study in Thailand has been conducted for quite a while,
law students and teachers may not appreciate that law itself is a product of an
integration of different disciplines. Legal study has been recently divided to
variety of specializations. Lawyers in one field of specialization may not
understand and may be confused with different approaches taken by the other
fields of specialization. In addition, the concept of interdisciplinary approach
has just recently been called into academic institutions. It is, therefore, hard to
find a person with expertise in many fields to teach the students. The teaching
has been carried out in the form of team teaching. This form of education
generates multidisciplinary, transdisciplinary or cross disciplinary approach. The
knowledge so arises cannot be used effectively to solve problems of society
because the said problems arise from many factors involving different
disciplines. The author therefore would like to suggest the adoption of

interdisciplinary approach to the legal study in Thailand.
Keywords: Education, Law, Interdiscipline
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Certain Misconceptions about Arbitration

Tyg il yuuia
Jayavadh Bunnag
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Abstract
If you ask a lawyer if he knows what arbitration is, you will probably
receive a somewhat cynical reply, ‘sure, | do’. But does he really? Arbitration is
well known as an alternative means of dispute settlement for a long time but

there are still certain misconceptions about it, even among the people
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involved in the process, whether they are lawyers, clients or even arbitrators
themselves. If this lack of knowledge concerns fundamental rules by which
arbitration operates then that could destroy the system.

This article deals with some of the common misconceptions about
arbitration ranging from the impartiality and independence of arbitrators, the
role of the court in reviewing arbitral awards to the choice of arbitration as an
alternative means of dispute resolution.

Even though arbitration affords a more flexible means for the parties to
have their dispute resolved, it is not necessarily true that it is more time and
cost effective than litication. One has to really study the pros and cons of going

to arbitration in each particular case to know whether to use it or not.

Keywords: Arbitration, Alternative means of dispute resolution, Commercial

disputes
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g naeT1vlnaReunylanainis w.e. 2545 11957 36, UNCITRAL Model Law on
International Commercial Arbitration (“Model Law”), art. 30, Rules of Arbitration of the
International Chamber of Commerce 2012 (“ICC Rules”), art. 32

* wsgsdryefReunlanainns w.e. 2545 11ms1 19, Model Law, art. 2 (b)
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¢ ICC Rules, art. 25 (6)

** Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
New York, 10 June 1958.
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Abstract
To ensure a legitimacy of an administrative action, an officer who
performs such action shall adhere to the principles prescribed in the
Administrative Procedure Act B.E. 2539, as well as the specific laws. That said,
the conditions of such action, including legal authority, scope of action,

notification of involved parties’ rights, and specified timeframe for such action
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must be taken into account. To some extent, this can guarantee that the
administrative action is legitimate. However, the most important condition of
the administrative actions is the consideration of correctness and legitimacy, as
well as the readiness of the officers who may be monitored or investigated in

the event of a compliant or becoming involved in a lawsuit.

Keywords: Mechanism and process, Lawful administrative action, the
Administrative Procedure Act B.E. 2539, the Establishment of Administrative
Courts and Administrative Court Procedure Act B.E. 2542
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The Jurisdiction of the Constitutional Court concerning the
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Abstract
The Constitutional Court is important in Thai legal system. At present, The
Constitution of the Kingdom of Thailand, B.E. 2560 (2017) laid down various
jurisdiction of Constitutional Court. A feature is the jurisdiction on the important
treaties in accordance with article 178 of the Constitution. However, the author
found that there are two issues. First, the Cabinet is the only one that has the

authority to propose case to the Constitutional Court. Secondly, the Constitution
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UNINYINYUTANS
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does not provide the Constitutional Court to render judgment before the process

of consent to be bound in international law.

Keywords: Constitutional Court, Treaty, Constitution of the Kingdom of
Thailand, B.E. 2560 (2017) Article 178
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The Legal Status of an Insurgent Group in Southern Border
of Thailand

algatiy w1duns
Natdanai Nachan

unAnga
N1sfvuAnIeAUNIanIuEN1INg MEeenaugnenI N llasuluauTmda
eusuneldlagioniznga BRN Ifidnwauzidunguindoulmifiouvneniulaunie
naunon1setudamiuddyedneds lnveadsmansenudenisivuaulougvessy
Tunmsuflatigmdandrs sadsenavinliiAnaudlafigniesioaniunisalluiiud
unauEAssfiasdnunilneuiaseds nau BRN tufidnuasdunduadeulviie
UanUasenuiowmisodunqunenissie Inge1de3sn1sideniaenans (documentary
research) Wannuifadasing 4 TudsngraneseninsUssmanazifininuiiieades
Fenafildsuainnisdnuinudt nqu BRN - dufianusidudiontsielugunesves
nMUELazUIEIIRNTENIUTEMA WeluvasReiuidosnussnauvesanIusway
nsnszvhsmfeteifieaimssiRmaninaneusenisiienasiilvingu BRN 1é3unns

goufulugruznguindeulmiiieUanyadeymmies

AdAey: a1udamdinvisuaunAld, anusnanguang, nqunemuliay

Abstract
It is very important to find or define the legal status of insurgent groups
in the southern border of Thailand especially the group call “BRN”. Because of
the finding, we can classify BRN as a terrorist or liberation group. Result from
that process can affect state policy to solve the problem in border province,
which can make a clear and correct point of view to the problem. This article

tries to define the legal status of BRN by documentary research from related

TRransUnde (AesANoNsUAUNRT) YMINeduawaIuasuns, JArmansum v
(nguuneumvy) Pasnsalunineas, Jagtuluerasdussdamnguuneunyy d1indy
ARrans Ineduudinvas
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material. As a result, from the study, we can define BRN as a terrorist under the
eye of international society. However, at some point of view, BRN can be

classified as a liberation by the result of history and other information.
Keywords: Sothern border of Thailand, Legal status, Insurgent group.

L.uni
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yurnagyaay) awhlianaaldnelafideduasUsniuihungunonalaiasy
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nnglneduilingudeauliasung q Spufievannsodrdlunmesenidseme
WieflzUanudesnuies udsufiasanuiuiiaiiAnainnsienuidemevosmuls’
FoifutuivumefiddyiianlunisdestuilfiAnnsnanduanufinluefiafiold
frdsguusifensfigatiuivsad ndudemuliiasumariiazanunsadnadnslunis
JanUdosnuadliviol violneidouiudanduivaniifunduianistrefsjagnisld
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fiail mafigatianiugvesngunonulsiasuluiidlildmifiasssanumanssiives
yAnalA Q’L%mﬂmﬁaﬂmiﬁ%ﬁﬂmmLﬁﬁﬂaﬁiwwmam%’wﬁ’mwLmumﬂiéflu

st 910salgrsses,  Anudunivemguisvisendunaulunialdlve, (ngamm
uAT: Yatislasanisindwumansuazayvermans, 2551), wi 77.
? Jori Duursma, Definition of Terrorism and Self-Determination, [Online], http://
hir.harvard.edu/article/?a=1757 [Accessed 4 April 2018]
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2. andlun1sArunauag (Right to Self-Determination)

T luududefinsyaiadnslunisimuanuieslumisnguuiesening
UszinAgounefiadnsvonguai (Peoples) flazidonuazaiuguaniuyniansiiios
\Asugha paenIuan ANy Tausssuvesny defuidundnnisfiugiulunis
Usgmedasnimvesanigondnilul aa. 1776 waznsuFiadsuaadlud a.a. 1789°
andlonendsasasulanadsiings anslunisimunnuesldusingunuimddglu
sgyinamaneniesdnsdudiumd (League of Nations) Hiun1sanifiesvasiney
d1fryvatlan 19 lawwl andu (Joseph Stalin) 3a1dlles Y#iu (Viadimir Putin) way
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> Chinonso liezie, Right of Peoples to Self-Determination in the Present
International Law [Online] Accessed: 12 February 2018. Available from: http://dx.doi.org/
10.2139/ssrn.2304441, p. 1.

* Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New
Paradigm of Differentiation,” Naval Law Review 63 (2014): 31-33.
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VI5AnR 27370Ul,  AVIINBNMITY LAY 1 ATAUINITNIUSVRYIMAZAN YUY
NYUUIBUNIYUYAR 9], (NFUVNUVIUAT: PNIANTAUNTINGNTe, 2554), i 63.
° Iﬂimfﬂ Woodrow Wilson’s “Fourteen Points”, (8 January 1918)
" Charter of the United Nations, article 1 (2), “To develop friendly relations among
nations based on respect for the principle of equal rights and self-determination of

peoples...”
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Y & o = [ LY 4 . . .
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independent  state) vemudnduniafeaiuigdase3gdu (ntegration with and
independent state)’

NAN3ENINUITLINATINWENSIATEFNY FAN WazIAusIsH (International
Covenant on Economic, Social and Cultural Rights: ICESCR) LAZNANITESNING
Useimadnlganinaiiasuwazinsnienisiilas (International Covenant on Civil
and Political Rights: ICCPR) GﬁqLﬂudauwﬁwaqmwmﬁw%wwwmwdwﬂszLWI
(International Bill of Human Rights) léfuualiavslunsmmuanuesiuduans
uywevuUszLanvils waglinamdnnsddnliussmadienaniemnussmaaim
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lugweunisy q nilwoamsnanslunsivunnuesesngueunelusy’

Ujaunainadndaenguanessninaszmaieaiuanuduiussulinsuas
mssauilafuszninelszvvd anudiszylflungUnsanuszunvn@ (Declaration
on Principles of International Law Concerning Friendly Relations and Co-
operation among States in Accordance with the Charter of the United
Nations) Lﬁamﬁumﬂﬁmmwﬁlﬁﬂdn5aﬂ'1i%’usmﬁm'ﬁiumiﬁmu@muwﬂugmzﬁw%
uywerLTisgnATaaededlinssensuuaziensn anslunstmussuiosnseuna
fennstnuanuiesvesnguyananisluizitsndnuaidudeond arw Tausssu
e Tunsiivemvuafienaviiesuanvesnuiesidlunisnisides aswgha was
TusTs ngUTIANNNITUNINKYIYRINIEUDN LazsTuIavesigaIvaasmlatengunuy

° I‘Uifﬂ@ Declaration on the Granting of Independence to Colonial Countries and
Peoples General Assembly Resolution 1514 (XV)

’ Iﬂiﬂ(ﬂ General Assembly Resolution Defining the Three Options for Self-
Determination General Assembly Resolution 1541 (XV)

10 I‘Uiﬂ(ﬂ International Covenant on Economic, Social and Cultural Rights and

International Covenant on Civil and Political Rights
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Nation General Assembly) 1Husiilasunissusesluiiousuiiay a.a. 1973 Su
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UFRInenswBniteniniorumfiotsieuss lnesvualinisnsziuiieliney
mﬁgﬂﬂm?ﬁLﬁu'm'ﬂﬁ?ua'mwaamzﬁﬂﬁlugmwaﬁa%’mLLé’qujNU'ﬁzmm Tuvauzd
Useanunsnsshuesiiinaddumedndnevis el venemsnseunsesaseunquluie
mMsufoArenaunumelusgeng

uaNNNYMIIEVIIUsEmaing1d1eduLds avslunisimunsuies
FagnUnyalAvsenanialuienansdng q 8nvatwatu 819 Programme of Action for
the Full Implementation of Declaration on the Granting of Independence to
Colonial Countries and Peoples (General Assembly 2621), African Charter of
Human and Peoples Right 1981, Vienna Declaration and Program of Action 1993
udu

mnfinnsandoaaluenansfinaandiedu asnuiiluduusniuanslums
ﬁmummumLﬁmﬁuuuﬁugmmmﬁaﬂmiﬂamJa'awnmmﬁﬂﬂﬁﬂuﬁaisuuLLmﬁm
vowdnuszusulnenaziaanvuion Faludrdudent anslunisimusnuieslddu
nssevsveaninnuargnussa i dunidudnsuyuery Weolutuivouiun
yosdvElunsimuanuesdenteniemniu anduiinsdniasdoniulsyme
oaniaufvenslufseuviongualusgiisguiatu 1 liasnsavhmdhilugusdun
vosnuldosnediuszansamisduiiazian Winne vioauddndnuainieniw mau
vietwusssuvesudie Tasgnsiuduniglivengmneiansduieidunisnsgyiniie
pouldinuguusinugnnszii Tugugmadengavinefisndudedd (Last Resort)”

! I‘Uifﬂ@ “The principle of equal rights and self-determination of peoples”, in 2625
(XXV) Declaration on Principles of International Law Concerning Friendly Relations and Co-
Operation among States in Accordance with the Charter of the United Nations

. IU?@@ RESOLUTIONS ADOPTED BY THE GENERAL ASSEMBLY DURING ITS TWENTY-
EIGHTH SESSION, RESOLUTION 3103, BASIC PRINCIPLES OF THE LEGAL STATUS OF THE
COMBATANTS STRUGGLING AGAINST COLONIAL AND ALIEN DOMINATION AND RACIST
REGIMES

" Robert A. Friedlander, “Terrorism and National Liberation Movements: Can
Rights Derive from Wrongs,” Case Western Reserve Journal of International Law 13, 2:
280-281.
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9" FelumaufiRuds fersvesauneneslumsldanslumsimusmuieniio
uUsuenFLLALTInLeBNINaNSgANTidsiaeglduinsdvesiguralalala (Kosovo)
Feldutauenfuunurasnueseanainglnaaiie (Yugoslavia) wiousiadusufenisly
avslunsivuanuesneludlofudl 17 nuanius a.e. 2018

(2) UszinvasdnslunisivunnuLag

anslunistmuenuieddugiugansuyuevuiu Hudnsidanungueie
Aouthags uazlunsenfiaznandninasiindlelafiavslunisimunaulosazanunsn
gnuBuentuanldld egdlsiny Tuilagiuldinisseusuhanslumsimunnuies
aunsaudanenlailuaesUsziande  dvslunisimuanuesnigly (Intemal  Self-
Determination) waganslunisiivuanuiaaniguen (External  Self-Determination)
fiail 1dfinnsedunefednumzvesdnslunmstnunaueswisaesssianililuonans
dAynengrInesEninasenafe S1eauimensufUiRmudnslunisiunnues
Tughuziedesiielunisdnnisanudauga (The Implementation of the Right to Self-
Determination as a Contribution to Conflict Prevention) 4a¥i1lag M. C. van Walt
van Praag Waz O. Seroo #4lfa3UEAMUMLNEY8ENElUNSAruAnULTTIEeq
sl isad

“Guslunisamunmiesnigly vanegde Usswisulneuvudaiusia duans
lumsimungusuasimuvesitesunaseatssrmunelusyiu nsismdsans
vosnquauag 9 melussivedausulunisauiuionssusie 9 vesy wonani
anslunisimusmuesnigludiaunsavsieniwdanslunisiesdausssy 2747

" Kalana Senaratne, “Internal Self-Determination in International Law: A Critical
Third-World Perspective,” Asian Journal of International Law 3 (2013): 305-306.

" Jori Duursma, Definition of Terrorism and Self-Determination

M. C. van Walt van Praag & O. Seroo, The Implementation of the Right to
Self-Determination as a Contribution to Conflict Prevention (Report Of The

International Conference of Experts held in Barcelona from 21 to 27 November 1998)
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531/5@5’?14?714075&4Umanﬁmmwavnzgﬁ#z?%agﬂuaﬁ?wfgwﬁuﬁaﬁasn’am%ﬁﬁmzﬁ?m/
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ogslsfinny orananlasazuléin anslunisimuasuesnielududy
gaulnsgninuszniluly q niiddessuraveswulunisiasSendesvaidiluil
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(3) dnseandlunisnmvunanuies

Tunguaneseninelssmeasinisenaisuatvatu anslunismvuenueuduy
AviEfiyndneyiud1in “nguvu: Peoples” Fududdisinnmmsneniiaunn Feduroud

g Ibid., “By internal self-determination is meant participatory democracy: the
right to decide the form of government and the identity of rulers by the whole population
of a state and the right of a population group within the state to participate in decision
making at the state level. Internal self-determination can also mean the right to exercise
cultural, linguistic, religious or (territorial) political autonomy within the boundaries of the
existing state. By external self-determination (described by some as “full” self-
determination) is meant the right to decide on the political status of a peoples and its
place in the international community in relation to other states, including the right to
separate from the existing state of which the group concerned is a part, and to set up a
new independent state.”

*® Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New

Paradigm of Differentiation,” Naval Law Review: 34.
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lan Brownlie, Principles of Public International Law, (England: Oxford
University, 1979), p. 593.

* David Raic, Statehood and The Law of Self-Determination, (2002), p. 243.in
Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New Paradigm of
Differentiation,” Naval Law Review 63 (2014): 38.

“Ibid., p. 39.

“ Ibid.
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TOLAUBLULVBIBIANITNTANYT INEIMIEnT waeTmUsTINWIEnUse¥1v1A (United
Nations Educational, Scientific and Cultural Organization: UNESCO) dlofudt 27 -
30 wgeAn1ou a.a. 1989 liduunesduszneuvesdsiiazsaniudunguuuly Tnensi
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Junduuestiaanvuiiidnvuesufudadeludlidifanaanioutsdiu (1) &
UsgiRmandiiuiu (2) fdnwaugsmtunisndiug (3) Hausssufiaoniuiu @) 3
amwidunilafertu (5) fmnudonsmauvionnandeludnvus dudufeaiu
(6) Tawsiarosrulumanuay (7) H3aFslumansugiandondeiu”
nauARugturgldsunissensulriinudunguvulunsnguaneg
sewinszimafredioUssneviuainnguyanaiifidiuisadostunussiuseney
fredu TneramizesasesiussnauFoadenfuazaude Wil nquaufiazansauiu
Hunduudtusiulaildtuegfuinedsnuila Wouadosdianuniiuanseanin
ogmeuindes (Fosihannn) Indmnuuszasdiaglyingumnusvesaugniiusamiu
nauvunidlunanguunesewinUsana waeinisindadonesmiazindeosdng
yensiflostuifiefiaruanseanisdnumusianisvionuasoguany sl n13
uanseeniduiliannsaifatuldannsndniisweseudiissurengalaglalésuudides
dndluginaulunguundiugiu 47
A. vunguiey (Minorities)
yunduifostudslifiionuiidaaulunsngninessninsseina
oeslsfinny sunguiiesiiulionagninlfunguaulumangmneseninsUssmald
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$guih fedleufsriudtuaulussdulunmadoriviogivdmnatsefimans e
Suwuivilisunguiiosldausadsdiedugiuzvesngusuiiugnssdninig

? Iﬂi(ﬂ@ “The principle of equal rights and self-determination of peoples,” in 2625
(XXV). Declaration on Principles of International Law Concerning Friendly Relations and Co-
Operation among States in Accordance with the Charter of the United Nations

2 UNESCO, “Final Report and Recommendation of International Meeting of
Experts on Further Study of the Concept of the Rights of Peoples” (French: UNESCO)

“ Ibid.
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N. LUALYINITANENS

UigaannainfenguuneseninsUssmaieiuanuduiusduiing
wagn1sfanilefusgnineszuvnd muitssylilungdnsandssunvid (Declaration
on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations)
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* Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New
Paradigm of Differentiation,” Naval Law Review: 42.

" Chinonso liezie, Right of Peoples to Self-Determination in the Present
International Law [Online] Accessed: 12 February 2018. Available from: http://dx.doi.org/
10.2139/ssrn.2304441, p. 5.

* ﬁw%maqmuﬂduﬁaasﬁﬂuﬁﬁmﬁmmaifmﬁqmjmﬁﬁuﬁ: Tasunissusedhiluenansnig
nvnesEsUssmavatsaty Jusazatudusensuavsuessunguiioslunisiiasiidiusiuse
nsfmuaulsuisnsluisiinuegends el giiaulafnuanivessunguieslunianguuie
semieUssma annsaEuduAnwlfanenansyn “Overview of intermnational legal documents
on (ethnic) minority rights” 3n¥i1lae European Conservatives and Reformists group (ECR)

# UNESCO, “Final Report and Recommendation of International Meeting of
Experts on Further Study of the Concept of the Rights of Peoples” (French: UNESCO)
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Tugrugnguaununguanefagdisdvidinaruiotguaesigiinudstaegde il
F189IUYBIAUENTTUNITINNIEAY N8 TENINUTEINA (International  Law
Commission) wasavUszuilud a.e. 1948 Ioseyliludnuasiivensuanslunis
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v. dnwauzn1sidanslunisnruanuiag

dosnunanuiiusvasdfasfnuaniuzveandureniuliiasuluan
Jiamoununald dnvazviedoulvvesnisldanslunmsmmusnuiesifiaznann
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* Ibid., “...bearing in mind that subjection of peoples to alien subjugation,
domination and exploitation constitutes a violation of the principle, as well as a denial of
fundamental human rights, and is contrary to the Charter...”

' Chinonso liezie, Right of Peoples to Self-Determination in the Present
International Law [Online] Accessed: 12 February 2018. Available from: http://dx.doi.org/
10.2139/ssrn.2304441, p. 1.

** UNITED NATION, Report of the International Law Commission to the General
Assembly on the Work of Its Fortieth Session. (U.N. Doc. A/43/10), p. 164.
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* Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New
Paradigm of Differentiation,” Naval Law Review: 44.

> Karen Knop, Diversity and Self-Determination in International Law, (England:
Cambridge University, 2003), pp. 80-82.

* Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New
Paradigm of Differentiation,” Naval Law Review: 45.

* leva Vezbergaite, Remedial Secessions as an Exercise of the Right to Self-

Determination of Peoples, (Hungary: Central Europian University), pp. 72-74.
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3. AMANINBIVBIAALREITNTENINUSEINA (International Court of Justice: 1CJ)
LATATANINYIVDIAAFIFALNIUTEINALAUIAT (Supreme Court of Canada)
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*" Charter of the United Nations, article 2 (4) “All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the

Purposes of the United Nations...”
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(1.1) LEGAL CONSEQUENCES FOR STATES OF THE CONTINUED
PRESENCE OF SOUTH AFRICA IN NAMIBIA (SOUTH WEST AFRICA)
NOTWITHSTANDING SECURITY COUNCIL RESOLUTION 276 (1970) ADVISORY
OPINION OF 21 JUNE 1971

LAVUIBNTWIAENUTEY 1R (Secretary General of United Nations) 1@
YoweludimagissauseninsUssmaiielimaiiadunulivoussauduAnainnisd
wovlEnilégsdnsvosmueaviefuuauuniife feiafudeimunvesanysyuua
fuirfenisanvdesigorunian waznisldidnluunsnuesdzanidndu o vos
ansvrnnd . lunsdiillvidesfifeatunisitadenisdraanslunismmuanuiosmes
nauvy udeenslsfny maldnennuiiusudunsuduianslunsivuanuesd
sumsgoniulugrugngrineseninaussmaly Tasgeusulianslunisimuamuiesd
IFsuuftRdudeuudussuznanivinavdtudungunesewidsemeadiannse
nanédlumagfsssusevinaszmald mnnguanedinangnazida

(1.2) LEGAL CONSEQUENCES OF THE CONSTRUCTION OF A
WALL IN THE OCCCUPIED PALESTINIAN TERRITORY ADVISORY OPINION OF 9
JULY 2004

nsdifidudefinmiitugmagisssnsninssemannnisiesvenes
LAUIBNTRAENUTEN VIR EN15ATIvEUANUYRUSTTUUNNTAT MU DIUSEINA
Saroauinmuanaud finseuaquituiiuisdutesssuidunsiuoen fung
vndutiuaseuivwauauln (Close Area) Fadulunuauiidarioauasunaalai
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UNYN ol magfsssszisUszmaldnanilumfinnunouniein funsiiadis
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mummﬂszmﬁmamuﬁ?uLﬁumiazLﬁmﬁw'ﬁiumiﬁmummuwwmmjmu
Tngiamzegieds ymvadlaiiedweglulniumg szwindudunstadulyien
Jnaaladdudosegnisliluauauresdasiiea dedasnealugiuranidnves
anszenvftuitussfiazliasdadnslunstinunnuiasdand s Tnsmnaznszsi

* Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276
39 .
Ibid., para. 53.
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(1.3) ACCORDANCE WITH INTERNATIONAL LAW OF THE
UNILATERAL DECLARATION OF INDEPENDENCE IN RESPECT OF KOSOVO
ADVISORY OPINION OF 22 JULY 2010
Junsdifimmitindenisussmaensivihoideivesialala (Kosovo)

sovssmegediie (Serbia) Seidaifinateussnmavieh Talslduudhsdufuuaunds
vougefily wifinnegnelinisguatesesdnsnansiidasslasanyszanv1itszuia
wosiTulifdnaniaiuniefuuaui uenani SusngdediaaTimaneysennsd
Rendumsnadvumaszusurmlalehlaefsuiaweside Tuﬂﬁﬁmaaaﬁiimzij
UiuL‘VlﬂI(ﬂEJalliUﬁVlﬁI‘umiLLUﬂLLSﬂ@ULL@H‘U@QIﬂI“&I’J@@ﬂmﬂL"?J’e)iL‘UEJ mammmamaam
ﬂ’l’]iﬁ‘uuiﬂLLauﬂ’J’uﬂJG]LLSQVILH@‘UUINIQI‘UI’J FensutauenAuunudnuazimagendy
MIwUsenRuLAUiENIsBee (Right to remedial secession) “

(2) AMANINEIvRIAagIFALisUTEINALALIAT

ragegnvesUszmakaauindunumddneeefigalunisivuaieuly
eren1suimeniuwaulagafeanslunisivuanuwesludfininwaf Reference
re Secession of Quebec, 20 August 1998 %QLﬂuﬂﬁﬁuLﬁ'aﬂmmﬂmmwmmﬂum%
LenfeendnUssnaLanInvesiminaiiundtunsiniussnuadsdnlaessuia
mQQ§§5u

agegauiaUszimaLaInsenuaungururenTmianiiundil
dnwaugmaiausssunaonaunwilidelidnvaugiangbimiousumiaduly
Uszimeuauinn wasiiuinUssifuiiasdosfionsanluiidsd adudseifuddyie
UsEy9UBIIATUNALAIN5081EANTIUNIAMUAR LB IUN M8 TEnINU s A
Wleutanenfuueldvield

ﬂﬁﬁmaqqqmLm'w33mﬂmemhi%’Uiaqz“m%Iuﬂ'ﬁLLﬁqLwﬂammmaqé’fmi’m
ATLUNLAEWANAADIUTENT UTEN1Tusn kiSgutanliunasng1e1udnlininisag
UszruAludesnisuisenfuuay nsasUssoufdangaldiinanisnguunevie

© Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion of 9 July 2004, para. 88-89.

“ Accordance with International Law of the Unilateral Declaration of
Independence in Respect of Kosovo, Advisory Opinion of 22 July 2010, para. 79-83.

“ Supreme Court of Canada 2 SCR 217, Reference Re Secession of Quebec
(Canada: Supreme Court of Canada, 1998), 2 SCR 217, p. 222.
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4. n15n8n15518 (Terrorism)
nsnan1sseduAnaNansenumedIaung19InI19elae lldesendenisla
AUNLNELTIVINNT AU lUatursadnlanazesurglaviuninnsalatradunnsg

“Ibid., p. 221.
“ Ibid.
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® Jori Duursma, Definition of Terrorism and Self-Determination.
“ Ibid.
“Ibid.
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n. H. Arendt  (1951) “n1sneni1sireidumnuninnnad wienis
fu3qns”

¥, Bassiouni M. Ch. (1981) “n1sien1s31y mnefegmsislva
JUL3e FagnesnuuunniielfiAanisanaudedinuulsdiueg1alanIzianzas
uennidmnedy ensiadldausuusadelfiAananudeinis lngliservuin
AnuIAndIegsrseLdureyly”

A. Laqueur W. (1987) “msnemsiednifeatasiuausunsuas
n5ydnarldanuguLsuae”

3. Wolf J. B. (1989) “gmsaiansvesnisnanissielaleiiidning
Fissuraziovursannsdlosaznsnmsvessginty wgviliussevuio
anuiuinauarlail ey nsgiienafaneniioonainiy”

9. Natanyahu B. (1995) “A1snenisiieidunislandesradussuu
LazlamzinzaseUszrvunaFou WeliiAnmnunds nefidwanenanisiles”

2. Shulz R. (1980) “n1sian15$1en1en1siiled ABNISANAIYN ¥38N1T
T¥5uuvuausuusimsnsifleafinannitundluszduding q Tnefiilmueiie
Audnsalunanisdes”

a8 P ) . »
“One man’s terrorist is another man’s freedom fighter
a9 = ' )
AL LNYUNDA, Uguuwmsnamﬁw w87 AUy wazwade, (TN
LUAT: doUULDLTEANWN ﬁmwaqmzﬁwﬁwmﬁa, 2550), %11 8-20.
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F1urnan 1wy NsulsUssATeINIsioNs eI IeianIUTl AugaUsrasd Ve

* Lieutenant Andrew Coffin, “Self-Determination and Terrorism: Creating a New

Paradigm of Differentiation,” Naval Law Review: 49.
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51 a o ] ' @ ¢ a 1Y
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2554), Nt 42-47.
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Space Law and Legal Actions for Damage caused by Space Objects
on the Surface of the Earth or in Air Space: A Case Study
of the fall of Tiangong-1
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Abstract

Space objects that fell on the surface of the Earth, or in air space, were
found that most of them would be the space debris, which were the
components of the satellites and the rockets but not frequently to be the
components of the space station. The implementation of space law for
damage caused by space objects can be divided into three cases by
considering that the launching state and the state damaged by the space
object are the membership of the United Nations Space Agreements such as;
The Outer Space Treaty 1967 and Convention on International Liability for
Damage Caused by Space Objects 1972 or not. It is including the issue of
international liability of the People’s Republic of China in case of damage from
its space objects, if Tiangong-1 Space Station fell on the territory of Thailand
and cause damage. As a result of the fall of the Tiangong-1, Thailand should
consider to be a membership of the Convention on International Liability for
Damage Caused by Space Objects 1972 in order to protect the interests of
Thailand and Thai people from the damage caused by a space object because

space activities are relatively high risk that may cause more harm to humanity.

Keywords: Space law, Space objects, Damage, the Surface of the earth or in air

space
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2 Article 5, paragraph 1, of the Agreement on the Rescue of Astronauts, the Return
of Astronauts and the Return of Objects Launched into Outer Space, 1968.

> UN GA. A/AC.105/1139, 15 February 2018.
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2561)
? Leland F. Belew (Editor), Skylab, Our First Space Station, Prepared by: George C.
Marshall Space Flight Center Scientific and Technical Information Office National

Aeronautics and Space Administration Washington, D.C. 1977
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(1) ausdgyeyreInd A.A. 1967 (Treaty on Principles Governing the
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! UNITED NATIONS OFFICE FOR OUTER SPACE AFFAIRS, INTERNATIONAL SPACE
LAW: UNITED NATIONS INSTRUMENTS 2017, Available from http://www.unoosa.org/oosa/en

/ourwork/spacelaw/treaties.html (Accessed 2 April 2018)
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23nN1A A.A. 1972 (Convention on International Liability for Damage Caused by
Space Objects: the Liability Convention)

(@) oudygyrimienisaansilouingeinia a.e. 1975 (Convention on
Registration of Objects Launched into Outer Space: the Registration
Convention)”

(5) UOMNAININTUNS A.A. 1979 (Agreement Governing the Activities of
States on the Moon and Other Celestial Bodies: the Moon Agreement)21
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* Ibid.

“ Ibid.

“ Ibid.

“ Ibid.

“ Article | of the Liability Convention 1972 “For the purposes of this Convention:
... (¢) The term “launching State” means:

(i) A State which launches or procures the launching of a space object;

(ii) A state from whose territory or facility a space object is launched; ...”
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* Aticle | of the Registration Convention 1975 “For the purposes of this
Convention: ... (c) The term “State of registry” means a launching State on whose registry
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* agndlsfinnu nadifgiiwesmgiildgnasiululuenadildaeme Soutagoina (55
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 Article VIl of the Outer Space Treaty 1967 “A State Party to the Treaty on

whose registry an object launched into outer space is carried shall retain jurisdiction and

i
i

control over such object, and over any personnel thereof, while in outer space or on a
celestial body. Ownership of objects launched into outer space, including objects landed
or constructed on a celestial body, and of their component parts, is not affected by their
presence in outer space or on a celestial body or by their return to the Earth. Such
objects or component parts found beyond the limits of the State Party to the Treaty on
whose registry they are carried shall be returned to that State Party, which shall, upon
request, furnish identifying data prior to their return.”

See Nandasiri Jasentuliyana, International Space Law and The United Nations,
Kluwer Law International, Netherlands, 1999, p. 204. uazUsziasg Joudesdn, “anaiievlne
flaadayuilne-lasezide? Who Is Going to Believe That Thai Satellites Are Not of Thai
Nationality?,” 219815 AN%. (2552): 347-357.
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* Julian Hermida, Legal Basis for A National Space Legislation, Kluwer Academic
Publishers, Netherlands, 2004, pp. 1-27.

*" Article Il of Convention on International Liability for Damage Caused by Space
Objects, 1972 “A launching State shall be absolutely liable to pay compensation for
damage caused by its space object on the surface of the Earth or to aircraft in flight.”
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® http//www.unoosa.org/oosa/en/ourwork/spacelaw/nationalspacelaw/bi-multi-la
teral-agreements/can_ussr_001.html (Accessed 2 April 2018)

uarada nejainasey, “HanssunaeInAtuRansyNUAWIndax: AnwinsainntuaIu
AeLADENad 954 mﬂﬁl,mmm,”: 217.

# Article VI of the Outer Space Treaty 1967 “Each State Party to the Treaty that
launches or procures the launching of an object into outer space, including the Moon and
other celestial bodies, and each State Party from whose territory or facility an object is
launched, is internationally liable for damage to another State Party to the Treaty or to
its natural or juridical persons by such object or its component parts on the Earth, in air
space or in outer space, including the Moon and other celestial bodies.”

Declaration of Legal Principles Governing the Activities of States in the

Exploration and Use of Outer Space 1963, “8. Each State which launches or procures the
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Uszmauiuananuidemeiionasifatusnanideaniaiisuns-1

3.1 #0ULNNINYUNIBVDIFISTITUTTUTEY YU

Pnmsiassuszuserwuduldidniunialuanunanassenitssemad
AafueaniavesanuszrAsiuau 4 atu” Wethuifansufgafunisduiy
Aanssueamialasianiznisdsanifioanimfiouna-1 Jugviaseanie ilvdeun
finsanfeaniugniengranevesansisusussrvuiuidanusniengrane s
ansuazmifiodnslstng GemumdnngmaneszninsUsemaniasnueniaileim
#191501U52NaUAUTRLNI93 9@ TN TUANUEN N VRUBTENINUTLNANIIAU
9InAvesas s gUsTr ULl s gUssr sl uiianusmangmneidusy
Hes (Launching State) mude 7 Yesausdya19InTa .. 1967 AlFFnfiun1sInds
dn1tleaneLiguns-1 Gﬁuajﬁaﬂmmﬂ Famonndeatude 1 vessudynrinde
AufuRnsErialsemaiemudemeiinaningeina aa. 1972” uazte 1 ves
oudngrindienisaanzdeutageinia ae. 1975 uaglugrusduigddedu

launching of an object into outer space, and each State from whose territory or facility an
object is launched, is internationally liable for damage to a foreign State or to its natural
or juridical persons by such object or its component parts on the earth, in air space, or in
outer space.”

' Jsgnaude (1) auSdnygyreania (OST 1967) (2) Tennasiifenstiewmdetindy
a’;m¢1LLaza'qﬂé’uﬁﬂﬁummmaumqmmﬂ (ARRA 1968) (3) pudayey13vieausUlATENINN
Ussinaernuidevnediinainingeinie (LIAB 1972) uas (4) eudaygrindnonisaanzdeuing
9IMA (REG 1975) Bsansnsausgusswvuiuiiansuazwihidaduiusnsdinungmnedfiazdes
Uﬁﬁamu See Status of international agreements relating to activities in outer space (as at 1

January 2017): http://www.unoosa.org/documents/pdf/spacelaw/treatystatus/AC105 C2

2018 CRPO3E.pdf (Accessed 22 April 2018)
* Article VIl of the Outer Space Treaty 1967
* Article | of the Liability Convention 1972
> Article | of the Registration Convention 1975
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g’mz%ﬁLﬁ’f’maﬁmqﬁiﬁgﬂéﬂ%ﬂﬂhﬁﬁ@’gﬂ’lﬁ (Ownership of objects launched into
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* Article VI of the Outer Space Treaty 1967

* Article I of the Outer Space Treaty 1967

*" Article Il of the Outer Space Treaty 1967

* Article IX of the Outer Space Treaty 1967

* Article IV of the Outer Space Treaty 1967

* Article VIl of the Outer Space Treaty 1967
* Article | of the Registration Convention 1975
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* Article lll of Convention on International Liability for Damage Caused by Space
Objects, 1972 “In the event of damage being caused elsewhere than on the surface of the
Earth to a space object of one launching State or to persons or property on board such a
space object by a space object of another launching State, the latter shall be liable only

if the damage is due to its fault or the fault of persons for whom it is responsible.”
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*“ Article Il of the Liability Convention 1972

* Article Ill of the Liability Convention 1972

“ Bin Cheng, Studies in International Space Law (Great Britain: Clarendon Press,
1997), p. 326.
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Abstract

In a universal way, the right to make decisions about medical treatment
in the last moments of life is a right in one's life. But for Thailand, the right to
be patient, the relatives of the patients also use the right to replace the patient
as can be seen from the practice in Thailand. At the end of life, the patient
arrives. Patients are often unconscious enough to make the decision to be
treated. Doctors often give relatives of patients a decision about medical care
instead of patients.

Thailand has explored the concept of Thai lawyers in terms of the rights
of patients and their relatives to make decisions about medical treatment in
the last two lives of patients, namely, 1984 and 1995. These two conclusions
are that Thai lawyers are increasingly aware of these rights. The social situation
is changing, that is, the elderly society. There are more patients with chronic
diseases. People are aware of the rights of patients. To receive information on
the intentions of refusing medical treatment and murder from abroad. There is
also a law that guarantees such rights. Therefore, it is expected that in the
future there will be disputes related to such rights into the course of justice.
Therefore, it should explore the Thai lawyer's understanding of the intention to
refuse medical treatment at the end of his life.

According to a survey of Thai lawyers, the survey was conducted two
times ago because of the lawyers’ reluctance to relinquish their medical care
or relatives and doctors. Of patients who want to refuse medical treatment.
The Thai lawyers found that it was criminal offense. It is therefore

recommended to disseminate knowledge about the rights of patients in the
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intention to refuse treatment at the end of their lives. Palliative care In order to

prepare for the challenge of society in the future.

Keywords: Patient rights and relatives, Making decisions about medical

treatment during the last moments of life
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AATITRARATUAES : Analysis of Judicial Decision

AnInwANainTi 5486/2560 (sinf)
Supreme Court Judgement Number 5486/2560
(The Adulterer Murder)
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Abstract
With reference to the precedent Supreme Court of Thailand’s
judgements, the decisions rendered in relation to the adulterer murder case
committed by a spouse while the adulterer was having sexual intercourse with

his/her partner, have always deemed such situation as danger arising from
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criminal violence and imminent danger in which the wrongdoer can allege a
lawful defence to excuse his/her guiltiness as provided for in Section 68 of the
Panel Code whereby such excuse has one specific qualification that the murder
must be committed while the adulterer is having sexual intercourse with
his/her partner, so if the murder is committed after the sexual intercourse, it
will be deemed that such imminent danger has passed and the lawful defence
under Section 68 of the Panel Code shall not be allegeable by the wrongdoer,
nonetheless, the wrongdoer may still allege an indignation as cause for less
punishment as provided for in Section 72 of the Panel Code and as referenced
by the Supreme Court Judgement Number 5486/2560. However, the author
does not agree with this Supreme Court Judgment which considered the
spouse's adultery as the danger arising from criminal violence in which the
wrongdoer can excuse his/her guiltiness as provided for in Section 68 of the

Panel Code, as such the author has academically analysed and argued in this

paper.
Keywords: Adulterer murder, Lawful defence, Indignation
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Decision of Commission on Administrative Procedure Number
1403/2560 (Reimbursement of Money Earned by Employees in
Higher Education Institutions during their Tenure
an Academic Title by Fake Degrees)
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Abstract
According to the decision of commission on administrative procedure
number 1403/2560 if any person obtained an academic title by the use of fake

degrees, he or she must reimburse money earned by employees in higher
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education institutions during their title tenured. However, this depends on the

rule of higher education institutions that employed them.
Keywords: Commission on administrative procedure, Revoke, Academic title
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Ununznguune : Legal Miscellaneous
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Divorce by Consent Enforced by the Court

Twlsand Auyds

Pairojana Kampusiri
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Abstract
Recently, the Thai Supreme Court’s Judgement No. 517/2560 has
reaffrmed the precedent set by two previous verdicts upholding that if a
couple has signed a divorce agreement but one party refuses to register the
divorce, another party shall be entitled to enforce it by the court order.

Furthermore, if the party still insists on refusing to register the divorce, the

"uu. (Heshfeususuass) UIAINTUUNIINGISE, Doctorat en droit  privé;
U'Université de Paris II, A1@®$197158U5¢3NAUERRAIENT UMN1ING1885ITUANENS, D1INSTONLAY
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court order shall be deemed to be the intention of the parties. With regard to
this matter, the author agrees with Professor Jitti Tingsabadh who has provided
a different point of view. According to his opinion, an intention to register a
divorce is a personal matter. It is not a declaration of intention that can be
enforced as a juristic act or a contract. That said, if a spouse is not willing to
give a divorce, he/she should not be forced by the court order to leave his/her

spouse and children.

Keywords: The Civil and Commercial Code, Family law, Divorce by consent,

Divorce by court order
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AN EEMTULNNYUNY : English for Lawyer

The ASEAN Way and the ASEAN Community
e ndyununisidulszvnauadeu

Archariya Wongburanavart
399381 ¥yIIME

Abstract

The realisation of a fully-fledged ASEAN Community would depend on a
long-standing practice of ASEAN, known as, the “ASEAN Way”. It consists of
three major principles, namely, the principle of respect for national sovereignty,
the principle of non-interference, and the principle of consensus. However, due
to an alteration of circumstances surrounding ASEAN, the question then arises
whether the traditional ASEAN Way will hinder ASEAN from moving towards a
deeper regional integration, which requires closer economic, socio-cultural and
political-security cooperation from all the member states. Therefore, this article
aims to present the key principles of the “ASEAN Way”, as well as interesting
remarks concerning the “ASEAN Way” and the ASEAN Community for the study
of English for Lawyers.

Keywords: ASEAN Way, ASEAN Community, English for Lawyers
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ASEAN officially launched the ASEAN Community on December 31,
2015, with three principal pillars; the ASEAN Political Security Community
(APSC), the ASEAN Economic Community (AEC) and the ASEAN Socio-Cultural
Community (ASCC). The acceleration of the establishment of the ASEAN
Community in 2015 demonstrates a strong commitment of the ASEAN
members in enhancing and deepening their political, economic and social
cooperation. However, although a clear common goal is set, the full realisation
of the ASEAN Community would also depend on ASEAN’s traditional way of
conducting its regional affairs, the so-called “ASEAN Way”. The “ASEAN Way” of
cooperation is a long-standing norm and decision-making process of ASEAN that
enhances cooperation among member states and builds regional peace and
stability. The “ASEAN Way” consists of three important principles, namely the
principle of respect for national sovereignty, the principle of non-interference,

and the principle of consensus.

1. The Principle of Respect for National Sovereignty

ASEAN places much emphasis on national sovereignty of the member
states in its decision-making process. The member states tend to prioritise
individual state autonomy over that of the ASEAN community as a whole.'
They are reluctant to conduct regional affairs that could undermine their
sovereignty. This might be because of their history of colonisation. All ASEAN

members, except for Thailand have been colonised by western countries.

' Jurgen Ruland, “Southeast Asian regionalism and global governance: ‘multilateral

utility’ or ‘hedging utility’?” 33 Contemporary Southeast Asia. 83-112.
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Therefore, the limitation of the national sovereignty was a sensitive issue
among the ASEAN members. For this reason, ASEAN remains an
intergovernmental organisation, not a supranational organisation like the
European Union (EU). In the EU, all EU members give consent to limit some
part of their sovereignty and transfer it to a regional institution for the benefit
of the whole community. This approach can avoid delay in implementation of
its activities and plans and help the EU achieve a greater level of
institutionalisation than those of other regional institutions. In the case of
ASEAN, after the adoption of the ASEAN Charter, which is considered the
Constitution of ASEAN, a significant legal framework in pursuit of a more rule-
based organisation has been provided. Nevertheless, the high preservation of
national sovereignty ‘makes ASEAN’s goal for deeper integration a goal in name
and form onty’z. Consequently, despite having the ASEAN Charter coming into

force, ASEAN still remains an intergovernmental organisation.

2. The Principle of Non-Interference

The principle of non-interference is the most prominent feature of the
traditional “ASEAN Way”. The ASEAN members agree not to interfere in
one another’s internal affairs. This principle helps build trust among the
member states. However, ASEAN’s adherence to non-interference was claimed
to be a major obstacle for ASEAN in dealing with affairs both inside and outside
the region.3 That said, whereas the adoption of non-interference can help
reduce conflicts and maintain stability between member states, it leads to an
undesirable situation where the decision-making process of ASEAN relies mostly

on friendship rather than power.L1 Non-binding commitments have also led to a

? Lay Hong Tan, “Will ASEAN Economic Integration Progress beyond a Free Trade
Area?” (2004), 53 ICLQ (2004), 935-967.

s s, TAN, “Is Asia-Pacific regionalism outgrowing ASEAN?” (2011) 156 The RUSI
Journal 58-62.

‘ Rodrigo Tavares, Regional Security: The Capacity of International Organizations
(Routledge 2010) 87.
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problem of non—implementation.5 Therefore, this principle has been perceived
as one of the reasons causing a loose and overly-flexible regional cooperation,

thereby causing the integration process to fall further behind the schedule.’

3. The Principle of Consensus

The ASEAN’s decision-making process is still mainly based on the
traditional principles of consultation and consensus. The consensus
requirement does not mean that a unanimity has to be found,7 since not all
member states have to agree explicitly to a resolution. Instead, consensus can
be reached so long as member states’ interests are not disregarded.8 However,
this might be difficult to achieve when all ten members’ fundamental interests
are at stake.9 In other words, consensus seems difficult to obtain when more
member states, which have different levels of development, especially in
social, economic and legal aspects, are involved. This process may therefore
lead to a decision paralysis. As such, it is suggested that to facilitate more
effective decision making ASEAN should move away from consensus-based
decision making and adopt more flexible mechanisms.

These key principles of the “ASEAN Way” are enshrined in the ASEAN
Charter. According to its preamble, the member states agree to respect the
principles of sovereignty, non-interference, and consensus. ASEAN has been
criticised for re-emphasising these traditional practices in the ASEAN Charter,
which is supposed to provide a legal framework for ASEAN to achieve further

institutionalisation and improve its operational efficiency. Since the entry into

® Takeshi Yuzawa, “The Fallacy of Socialization?: Rethinking the ASEAN Way of
Institution-building” in Ralf Emmers (ed), ASEAN and the Institutionalization of East Asia
(Routledge 2011) 87.

° Ibid.

" Rodolfo C. Severino, Southeast Asia in Search of an ASEAN Community: Insights
from the Former ASEAN Secretary-general (Institute of Southeast Asian Studies 2006) 34.

® The Straits Times (Singapore), November 13, 1994, 17.

? Alan Collins, The Security Dilemmas of Southeast Asia (Palgrave Macmillan 2000)
119.

 ASEAN “Report of the Eminent Group on the ASEAN Charter” (December 2006)
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force of the ASEAN Charter, ASEAN has been conferred a legal entity separate
and independent of its member states. The Charter also aims to transform
ASEAN from a loose and informal organisation to a more rule-based
organisation.11 However, it becomes questionable whether the traditional
“ASEAN Way” of cooperation is still appropriate for ASEAN in pursuing deeper
regional integration. Strict adherence to the principles of national sovereignty,
non-interference, and consensus may no longer be suitable for ASEAN in
moving towards a fully-fledged ASEAN Community, which aims for greater
institutionalisation and closer cooperation from all the member states. Thus, if
the “ASEAN Way” is proven to be an obstacle rather than a facilitator of
ASEAN’s deeper regional integration, a modification or an abandonment of this

long-standing practice may be required.

Auwlaniwlng

angaulindignisiludssvianendeu (ASEAN  Community) eg1adu
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Abstract
Criminal law is very important area of law since it has mandatory
measures in a way that restricts the right and freedom of an offender. The

major source of the Thai Criminal Law is the “Penal Code”, which most
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principles are inherited from the “Criminal Law R.S. 127”. Therefore, study of
the Penal Code and the Criminal Law R.S. 127 are simultaneously required for a
deep understanding in criminal law. In this article, | have recommended a book
written by Professor Dr.Yud Sang-uthai, “Explanation of the Criminal Law R.S.
1277, published by Winyuchon. The recommender has presented the meaning
of criminal law, the importance of the study of the Criminal Law R.S. 127, as

well as the main contents and features of this book.

Keywords: Criminal law, the Criminal Law R.S. 127, the Penal Code
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Abstract

In addition to imprisonment and fine, an intermediate punishment can
be imposed on perpetrators who commit certain types of offenses such as
economic crime, business crime, and environmental and natural resource
crime. Intermediate punishment is a sentencing alternative that imposed
between the imprisonment and fines. It can be exercise to an offender who
does not commit a serious crime which is harmful to society. The court can
impose an intermediate punishment on offenders in the form of the conditions
of probation to control the offender’s behaviour in accordance with Section 56
of the Penal Code in order to remedy the damage caused by the offender’s
actions in several ways. This would benefit the society as a whole, rather than

imposing imprisonment or fine.

Keywords: Environmental crime, Economic crime, Natural resource crime,
Intermediate punishment, Diversion in criminal justice system, Alternatives to

imprisonment, Probation, The Penal Code Section 56
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U1gnan : Keynote Speech

Transnational Organized Crime and Legal Safeguards for the Belt
and Road Initiative
o InsIthuALadnUssRunangranedwmiudesiGunilauay
wiladunig

Surakiart Sathirathai
g3inesh Lanesing

Abstract

Professor Dr.Surakiart Sathirathai, Chairman of the Asian Peace and
Reconciliation Council (APRC), gave a keynote address to the attendants of the
International Symposium on Fighting against Transnational Organized Crime and
Legal Safeguards for the Belt and Road Initiative organized by Asian-African
Legal Consultative Organization (AALCO) and Ministry of Foreign Affairs of
People’s Republic of China, on 8 September 2017. In his speech, it was pointed
out that the Belt and Road Initiative (BRI) and the United Nation Sustainable
Development Goals (UNSDGs) seem to be complementary to each other. He
also emphasized the intrinsic linkage between sustainable development and
the rule of law. Therefore, the effective implementation of the Rule of Law is
one of the essential factors to the success of the implementation of the BRI.
Furthermore, due to the growing anti-globalization sentiment, it was further

suggested that the implementation of BRI, as part of the new globalism must

’ Speech of Professor Dr.Surakiart Sathirathai at the International Symposium on
Fighting against Transnational Organized Crime and Legal Safeguards for the Belt and Road
Initiative organized by Asian-African Legal Consultative Organization (AALCO) and Ministry of
Foreign Affairs of People’s Republic of China on 8 September 2017, Beijing, PRC.

" LLB. (Honours) (Gold Medal Award) Chulalongkorn University, MA.L.D. (The
Fletcher School of Law and Diplomacy) Tufts University, LL.M. Harvard Law School, S.J.D.
Harvard Law School, Chairman of the Asian Peace and Reconciliation Council (APRC).
Former Deputy Prime Minister, former Minister of Foreign Affairs, former Minister of Finance

and former Dean of the Faculty of Law, Chulalongkorn University.
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take four important points into consideration. Firstly, the new globalism must
provide benefits to all people without discrimination. Secondly, all the UNSDGs
must be incorporated as part and parcel of the new globalism. Thirdly, the
implementation of all the new globalism initiatives, including the
implementation of BRI, must be guided with the Rule of Law. Lastly, Asian
countries must work closely together in order to ensure that transnational
organized crime will not grow with the new globalism. This would help bring
economic benefits to all people and the sustainable development could be

fully realized.

Keywords: Belt and Road Initiative, Transnational organized crime, Rule of Law,

Sustainable development, New globalism
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Your Royal Highness Princess Bajrakitiyabha Mahidol,

Mr. Xu Hong, Director General of Treaty and Law Department, Ministry of
Foreign Affairs of the People’s Republic of China,

Professor Kennedy Gastorn, Secretary General of the Asian African Legal

Consultative Organization,
Mr. Dou Xiankang, President of Wuhan University,

Excellency Piriya Khempon, Ambassador of Thailand to the People’s
Republic of China,

Distinguished Panelists, Participants,
Ladies and Gentlemen,

It is my great pleasure to have another opportunity to take part once
more in the Asian African Legal Consultative Organization or AALCO activity,
here in Beijing. The setting up of the China-AALCO Exchange and Research
Program on International Law or CAERP and the theme of the symposium today
truly signify the role China is to play in the international arena in making the
world and the international community a much better place for the present
and the next generations through international cooperation.

As Her Royal Highness has already mentioned, the great potential for
the Belt and Road Initiative or BRI to improve the standard of living of millions
of families in Asia, Europe and Africa and to lift several millions more from their
poverty and impoverishment will never be fully achieved in the absence of
active participation of all the stake-holders. The design and the desirability of

the BRI development projects in each country and community must take into
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account the needs, interests, requirements and circumstances of all the stake-
holders. The impacts to the sustainable development therein must be felt and
appreciated by all concerned.

To me the BRI as announced in 2013 by President Xi and the 2015
adoption by the United Nations General Assembly of the UN Sustainable
Development Goals, the world's 15 vyears' roadmap for sustainable
development seem to be complementary to each other. They were both the
timely and long awaited initiatives after several major crises that threatened the
global sustainable development such as the Asian or Tom Yam Kung crisis of
1997, the economic meltdown of 2008, the unprecedented rate of natural
resource depletion, and many more pressing and menacing issues at the
forefront of the global agenda.

It was evident that despite the admirable global efforts to achieve the
UN millennium development goals during 2001-2015, a great deal more work is
yet to be done -- and to be done with greater concerted efforts, collaboration,
resources, determination and added new goals. Both the BRI and the UN SDGs
herald the compelling need to take concrete actions to achieve true
sustainable development.

Sustainable development under the UN SDGs context must be universal
and commonly understood to be the development for all, not a privileged few;
the development that improves the lives of everyone everywhere, not some
people somewhere; and the development that promotes well-being through
inclusive prosperity, opportunity, social justice, and equality.

The Goal 16 of the UN SDGs, in particular, is about peace, justice, and
strong institutions and meant to promote just, peaceful and inclusive societies
which could only be achieved if a society adheres to the rule of law. The
intrinsic linkage between sustainable development and the rule of law is hence
universally accepted. The advancement of the rule of law nationally and
internationally is essential for the full realization of sustainable development,
inclusive economic growth, and the eradication of poverty and hunger.

It is also universally accepted that the concept of the rule of law means
the rule that coverns the law to be a just law. It must entail fairness,

accountability, transparency, and good governance leading to access to justice
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for all. It could even be argued that the rule of law and justice provide an
important platform to make all other SDG goals viable.

Poor governance and ineffective enforcement of the rule of law in any
country can be one of its major contributing factors to its slowdown in
economic growth. The rule of law, judicial independence, and neutral legal
systems, good governance, transparency and fight against corruption are all
found to be major contributions to today's notion of economic growth and
sustainable development.

Today, China, especially under the 13" Five Year Plan on National and
Economic and Social Development for 2016-2020 is placing the national good
governance system and the rule of law at the centre of the national plan to
achieve sustainable economy. President Xi lJinping and Prime Minister Li
Kegiang's persistent fight against corruption, cronyism and lack of good
governance will surely drive the 13" Five Year Plan to a true success. China's
own notion of achieving sustainable development through the linkage with the
rule of law is therefore complementary to the concept of development
sustainability as universally expounded in the UN SDGs.

With such a backeround, it is expected that China, in making fast
progress on the implementation of the BRI in some 60 countries of the world,
must carry with these BRI projects the notion of effective rule of law to those
countries still lacking it. It is hoped that through BRI, China could help many
countries taking part in the BRI to create a legal framework to effectively
implement the rule of law. This should be another essential success factor of
any BRI project.

Your Royal Highness,
Your Excellencies,
Distinguished Participants,

Recent development in the West, especially in Europe, UK and the US

in the last couple of years illustrated that the anti-globalization sentiment has
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been gaining much ground. Although President Xi Jinping in his address to the
World Economic Forum earlier this vyear, firmly emphasized China’s
commitment to globalization and making the word population fully benefit
from it. This anti-globalization sentiment will not easily be on the wane. It
remains to be seen how this anti-globalization sentiment would further lead
the public in Europe and America in the near future. However, the BRI initiated
by China, the Regional Comprehensive Economic Partnership or RCEP and the
Free Trade Area of the Asia-Pacific or FTAAP where China and ASEAN must hold
a central role represent the new international open economy or what | would
call collectively ‘the new globalism’.

Certainly there are people who have experienced the disillusion,
disappointment and the dark sides of globalization. The middle class in
developed countries are left worse off while the poor and the needy in
developing and least developed countries are left even further behind. The
better connectivity of globalization has increased the spread of transnational
organized crime. Trade in small arms, drug and human trafficking, cross border
and economic crime seemed to follow the rise of physical and non-physical
connectivity during the peak of globalization. But the Asian region still needs
economic openness that comes with globalization to continue to benefit
sustainable development and growth. We must not throw away the many good
sides of globalization. The above-mentioned 3 initiatives, the BRI, RCEP and
FTAAP must represent the globalization that brings benefits without the
disillusions and its dark sides. Because they must be implemented without the
dark sides of globalization, | wish to call them ‘the new globalism’.

In this connection, | wish to offer 4 points for consideration for the new
globalism to succeed and help achieve the UNSDGs.

First, this new economic openness or what | call new globalism, the BRI,
RCEP and FTAAP, must guarantee to yield indiscriminate benefits to all. Under
this new globalism, no one shall be left behind any more. Social safety net
empowering the people and the community with the ability for lifelong
learning in order to adapt and stand on their own feet is the key. People must
be prepared to cope with the 4" Industrial Revolution. They must be prepared

to participate and survive in the era of this disruptive technology. Every
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individual must have the opportunity to benefit from the 4" Industrial
Revolution through the new globalism. Where you stand in the society will not
deprive you of the economic and social benefits you would deserve from the
new ¢lobalism.

Second, this new globalism must put the UNSDGs into effect. All the 17
goals must be incorporated as part and parcel of the new globalism. The BRI
implementation success index, for instance, must be linked to meeting the
objectives of the SDGs. The BRI must be seen to bring with it job and income
creation and social betterment for the people in all the countries concerned.

Third, although the rule of law is not described directly as a goal in
itself, it permeates through all 17 goals and it is a critical enabler of all other
goals. Thus the rule of law must play its part in the implementation of all the
new globalism initiatives. As Her Royal Highness has pointed out in her keynote
speech this morning, in ensuring that the BRI will benefit all people big or small
in accordance with the 17 SDGs, the implementation of the BRI will have to be
guided with the Rule of Law, i.e., the implementation has to be transparent,
with good governance in budget spending, in loan extension, and in the
operationalization of the projects. China’s endeavour to combat graft and
corruption and promote good governance at home should provide a basis for
the role of the rule of law in the BRI implementation.

Fourth, as one of the threats to development stems from organized
crime, violence, conflicts and fragility, Asian countries must work closer together
to ensure that transnational organized crime will not grow with the new
globalism. Physical and non-physical connectivity under BRI may be abused to
facilitate transnational organized crime connectivity. The challenge is the
political will of all leaders and the devotion of social engineers like all of us
“lawyers and legal scholars”. We need to make concerted efforts to see how
different legal systems, different legal justice procedures, different criminal and
civil law governing organized crime in countries where the BRI projects operate
can improve to provide legal safeguards against transnational organized crime.
Transnational organized crime, illicit drug and human trafficking, atrocity and
human right abuses must be well-confined in the new world of globalism and

open economy, and a new society under disruptive technology.
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In the presence of anti-globalization sentiment, we should join hands to
reassure the future of globalism where these BRI/RCEP/FTAAP globalism
initiatives would get implemented under proper legal framework and the rule
of law to bring real economic benefits for all big or small people alike. We
should join hands to cooperate on measures that better prevent transnational
organized crime as well as empowering the poor and the underprivileged not
to fall victims of organized crime and other corrupt practices which so far have
hindered their economic development.

Our new hope is placed therefore in the effective advancement of the
rule of law and all attempts to implement the BRI and other globalism
initiatives accordingly. The new globalism must see no return of the dark sides
of globalization. The new globalism is our hope for the full realization of

sustainable development.
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