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Abstract

This article aims to study the confidentiality during the mediation. The
study includes the duty to maintain the confidentiality of each party relating to
the mediation, admit facts based on mediation as the probable evidence and
calculate liability of each party failing to maintain the confidentiality. The Dispute
Mediation Act, B.E. 2562 (2019) prescribes the duty for each party to strictly
maintain the confidentiality. In case of proving any liability of one party during
the mediation, the court can impose the obligation not to abide with the dispute
resolution for both parties. The author personally found the ambiguity regarding
the legal imposition. The inquiries include whether or not the same rule will apply
with cases conducting outside the court, and if one party fails to maintain the
confidentiality causing the damage, which jurisprudence should one apply to
calculate liabilities. Comparing to acts in foreign countries, facts obtained during
mediation are considered to be confidential that each party is obliged to maintain
their confidentiality and not to expose some facts that will affect the right of
the evidence owner or being known as “without prejudice”, except from being
state otherwise by the laws. For example, the mentioned jurisprudence can be
omitted in order to prevent the public from serious harm or to act in accord
with agreed dispute resolution. Those exceptions allow the court to admit facts
derived from the mediation as the evidence by comparing the necessity and
the benefit from maintaining the confidentiality. If the necessity is prioritized,
the jurisprudence of admitting facts from the meditation will be omitted. In this
part, the legislation of Thailand has not specified an exception the prohibition
against hearing evidence for other necessary cases, and have no any law required
people involved mediation to be liable due to failure to maintain confidentiality,
they should be liable for any damage occurred from their acts. In the conclusion
of this article, the author suggests the content to amend the Dispute Mediation

ACT, B.E. 2562 (2019) to be more up-to-dated.
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% Kimberlee K. Kovach, Mediation: Principles and Practice, (Minnesota: West Publishing
CO., 1994), p. 141.

¢ R.G. Toulson and C.M. Phipps, Confidentiality, (London: Sweet & Maxwell, 1996),
p. 117.

> Rebecca Callahan, Mediation Confidentiality: For California Litigants, Why Should
Mediation Confidentiality Be a Function of the Court in Which the Litigation Is Pending?,
Pepperdine Dispute Resolution Law Journal, Volume 12 Issue 1 (August 2013), p. 65.

¢ Gary B. Born, International Arbitration: Law and Practice, 2™ ed. (AH Alphen aan

den Rijn: Kluwer Law International, 2016), p. 201.
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" Laurence Boulle, Mediation Principle, Process, Practice, 3" ed. (New Southwales:
LexisNexis, 2011), p. 670.
& Kimberlee K. Kovach, Mediation: Principles and Practice, p. 142.

’ RG. Toulson and C.M. Phipps, Confidentiality, pp. 24-25.
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FaNaIUIINNYVNBUIILUUYEY UNCITRAL, (neniinusuSaya1ln vanansilfaansumndadia
Aaizlifenans uningdegsiaduding, 2549), i 43.

' United Nations General Assembly, A/Cn.9/506 Report of the Working Group on
Arbitration on the Work of Its Thirty-Fifth Session (Vienna, 19-30 November 2001), ed.

United Nations Commission on International Trade Law (2001), p. 21. para. 56.
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7 United Nations, UNCITRAL Model Law on International Commercial Mediation
and International Settlement Agreements Resulting from Mediation with Guide to Enactment
and Use (2018), ed. United Nations Commission on International Trade Law (2022), p. 55.
para. 71.
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'8 United Nations General Assembly, A/Cn.9/468 Report of the Working Group on
Arbitration on the Work of Its Thirty-Second Session (Vienna, 20 - 31 March 2000), ed. United
Nations Commission on International Trade Law (2000), p. 7. para. 27.

' United Nations General Assembly, A/Cn.9/Wg.li/Wp.108 Settlement of Commercial
Disputes Possible Uniform Rules on Certain Issues Concerning Settlement of Commercial
Disputes: Conciliation, Interim Measures of Protection, Written Form for Arbitration Agreement
Report of the Secretary General, ed. United Nations Commission on International Trade Law

(2000), p. 7. para. 26.
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2 United Nations, UNCITRAL Model Law on International Commercial Mediation
and International Settlement Agreements Resulting fromm Mediation with Guide to Enactment
and Use (2018), pp. 47-48. para. 72-75.

! bid., pp. 49-50. para. 78-79, 82.
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wanmsnwanudusuinannsinginde

mMs¥nuinnudusuiinannisinainds finnsanaindeiiateduifnainnisg
lnawndsindunsditanunsaduiladungundnguldvieli amnnisdnemuin The
Federal Rules of Evidence Rule 408 Ainuuninngunangiuviedesdrduieniu
mslnainde LildufisensuiiednniigatanuiamuiiFoniedd® nanaelili
weundnguilduianmsinaindeuiliifiofigailunsdndunssuiufiansaned
Lidndunsauslivseazlinauselonl niadunmsuansdeniseensulunszuiuns
nainde? dhunenundngiudu q definadameudiannsoduileld vl dofands

yegiidutomiaasdwinannsinands ws Rule 408 Aviuslieausuiladuneu

'
a

wangula wu Wudewiaaseiiigauiaimsinaindenaiunislusmeninuades wie

al £ 24

mafigatitnisinanaelanliunistaedldardiivaunnis® egdlsinn nsusuld
Rule 408 aziinatsruilunisianiziuadifiatuntenasnisinainde wazandinai?
finnsddoinaassdwintulunisinaindeioduneiundngiu Favinlv Rule 408

Lifumsasnsilinmedeinaasaniintunounisduneuluduemma?’

? Federal Rule of Evidence 408

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible
to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not admissible.

% Christopher H. Macturk, Confidentiality in Mediation: The Best Protection Has
Exceptions, American Journal of Trial Advocacy, Volume 19 (1995), p. 418.

6 Owen V. Gray, Protecting the Confidentiality of Communications in Mediation,
Osgoode Hall Law Journal, Volume 36 Issue 4 (1998), p. 676.

*" Christopher H. Macturk, Confidentiality in Mediation: The Best Protection Has
Exceptions, American Journal of Trial Advocacy, Volume 19 (1995), pp. 419-420.
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sl Tunsfansanhdertaaiduiaannslnandelunsdlafidudeionss
Waweiiothunsuiladuneumdnguld wuhmalulssmaanigeluiniaziansan
InUsziiusesseleviianssae (public interest) 11 “nsiDmmedanioasesiudy
AUt Ui duwe umdngnuSeuigusue s niuiuss lemiaisisas
aaglasuamnmmnnmedoioasesing1s Adadudendniuuasdnamimnniiiu’
fafu minUssiuiihdsionsaned Weiusuifisuudiminvesnisinesslovd
as1saziinnnimusniulunsinwanudu nsdidnandeudumniirseniiu
M3snwanudusuinainnisinainds wWu afl United States v Exxon Corp. (1991)
geluaddanarufgadestunisdiunszuiunisinainasdefininlulszifiuEeanns
Benennudemennisiuiilvaadluuith uasiearudemouiusseiou s
dnfUrfiondeegiufawii nadidindrifsdestunavsslondlfidevos sz
duduewsgloviassuy mainidedeiliauasnazuntannudulubesiions
deransynudeUszvvu vilineuvdnguifsdumsindindesinanisetagnuely
Domgitornliusslevdmadosntuiu? wiend National Labor Relations Board
(NLRB) v Joseph Macaluso, Inc. (1980) Fududafinmszninadeuteduaziie
ann sy (@ni) sulsiinislndindesevinafuuduslivsravaudisaaudy
doRmmiugmsfiarsanvesma dheweiisdimissesomalivansZonglndinde
dhudtelvinsfiansnsautlss futeinmls wazsnvgrainnislvdeiiaadsianan
annsanszvinld lidaveudwiondnnisinuanudulunisinainde inszdefinm
sewhadhouednuazdhegninaiidetuliduanudy Felidunsasdindendnnis
$nwirudu madliidadeinsinaindedefivnussnuiinnudnduededaides
Snwanusiunamsgaavinsy Usglovdasisay wazdnwamudunansveslnainde

msfewalimunesendlnadinfennduneruiiefuilsdainasiasidunadonasdu

B Eric R. Max, Confidentiality in Environmental Mediation, New York University

Environmental Law Journal, Volume 2 Issue 2 (1993), p. 215.
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Funsemnniselevifiagldsuannssuilsderiianismnmeiidudlndinde® 3q
liauesfisuileenudaduglnaindemudifidiose

oehalsfion eléfin1sman Uniform Mediation Act (UMA) Zulu®) a.ei. 2001
WerdunnujiRdmsuglnainds uazairsmnuidesiuinnisinainaedunsyuiums
flanunsagidofinvlfodrefiuszansamuariinunm Tnedarszddnyfsadiunis
fnuimnududulinainnnslnaindein madawmedeiiasseduiinainmsinainde
Fadummduiiu Huendns (privilege) voayanadiiniiillunssnuenuduiiaunse
sndratuiiobilawedoiaaseduduanududingild ogrdlsinig doifass
fananealdsveyanaliinsdameld madunsaiivamannudndulunsideame
deiBsuiisundiinuannnniivanareinsinunnudu® lneinsfvunveuius
fidumneniuliaiunsasuilsdoiaasesduinannisindindsdunundngiu
Tngvnudlidraenanslunmsufiasliilamedoifiasieuinnnmslnaindediosuils
Humgundngiu Seanunsadnsuunsenifunguls feis!

1 =

(1) nsainansalinnlaanastulidaeels

Y

(2) nsalvsRulriinsUamedoiiansaneassae
(3) nsdinnsinandeiintulagunnses 1wy 015909 N1svliAngunsIe
WASI9NIENIBIAIY TNITINURULNBNTEYIIRAN1DIYT UTRINITNTLVIUTONE18Y

N3EvNIN15UNTURANNRANIDIQN

a s

(@) nsalsnduiinyszlovilunisuarmins aiefiaatinisnseyiRasanting

VATARONTT T0HARDITUEITU NIVBelnaNGy yaratiietasiunisinainds v3e
MAgItaiun1sALATENETaRNNYBINGUELUT LU

# Kimberlee K. Kovach, Mediation: Principles and Practice, pp. 152-153.

% Ellen E. Deason, Procedural Rules for Complementary Systems of Litigation
and Mediation - Worldwide, Notre Dame Law Review, Volume 80 Issue 2 (2005), p. 568.

*! Uniform Mediation Act (UMA) section 6
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7.22 m3ldunasmsmangraneasinensaiihdaiiiassuinannsinginde
TUldlumaiifia

mslfnmsmsmsnpraneiieadysyaraithieteifiasisuinnnnslngings
TldUselomilumeiin ffsnanmadinnussaneifiefuasesnssidunszuiuns
lndndgananune1e1uyeuiaenseUIUNTNNLYBITEUUARINTG TaemIn
lidfiunsieanuazadatenisimunlnwungilisnwmeanudulunmsingindeuda
douvinliinnslnaindeviammnnindetie uaznsnsszivdefinmimeauaisdauay
sesfuilegAtefinmazantesnssac® lngannsAnyimui uasgwasiniinisna
ngrineilemuauuazifunsdlfenann Tnegiidameanudulunisinainde Tnes
uazaslalame (any mediation participant who knowingly and willfully discloses
a mediation communication) ftugsasiuRnsedemefiotaenaanmaliome
Ay dsngussandeuiduiliuinueenuayauaisudnsd esssudey
uAglnainds Aldaglunsinainde uasAnldanedu o eussmideieaudems
fiail ns¥esvaAdmedingn ansdfinmiosoldniely 2 Yuuddnsdiining
videmsinmsnsvidulunmsasdiamsinwarmdu wiliAu ¢ Yduusfuiinsnsevi

AanaUULNnTW

%2 Sarah Rudolph Cole, Protecting Confidentiality in Mediation: A Promise Unfulfilled,
Kansas Law Review, Volume 54 Issue 5 (2006), pp. 1444-1445.

> The 2021 Florida Statutes Title V JUDICIAL BRANCH CHAPTER 44 MEDIATION
ALTERNATIVES TO JUDICIAL ACTION 44.406 Confidentiality; civil remedies.—

(1) Any mediation participant who knowingly and willfully discloses a mediation
communication in violation of s. 44.405 shall, upon application by any party to a court of
competent jurisdiction, be subject to remedies, including:

(a) Equitable relief.

(b) Compensatory damages.

(c) Attorney’s fees, mediator’s fees, and costs incurred in the mediation
proceeding.

(d) Reasonable attorney’s fees and costs incurred in the application for

remedies under this section.
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7.3 nsalfnw1veslsEmAdIngy UsemAoadiasiie uazusemaiealus

1 [ a a & 1 [ Aa ¥
nauvalsEwmesIngy soawslie wasdealus sradulssimandnisldszuy
nquung Common Law usienafiseazideniunnssiudnadntes Inslunguuszme
sunsadnwsinanlagatendniiasnadu ieldlunisinnsansuilideriasduin
NNITinanae 13andman “without prejudice” sudunanininenisAunaseiiln

v Y

foudwidatosunasiliintuanarumeneuiiossfudefinm gninlulfifoduneu
néngrulunsiiiiunszuiufinnsaesma ledtudedlhdunisiadonatsslomd
Yosgnsdifinm ndn without prejudice iuulovisasisaiiiedaaialignsdiinm
anusarununuvilugniseAdeinmssnieduladnsa uaglasunmsduasedlali
gnillameuazyilidumnuduiane ligniluldusslovdiduiidene® viilinns
doansseningnsdfinmlidflaazidmunsnuesdnsluanuduvesgnsdldiele
drenileldl Tnslannznsdliiliannsovssaralunisinginde® Taseniegsanad
Cutts v Head (1984) magnssalkiedinguuwastiad (Court of Appeal) lnfin1saBunedn
wdn without prejudice fmuslinisdeanssenintuasdesldfadafifinnsdame
oonl Tneifumssumuindvidedndenis nanAeliidunsnsenuansvesyanadu
vngnsdifinmlinnasiulindrindadedidosiudliilame maazgayniuinlad
Srunguilonuvesdarfiaatsiignimuniuilidame dsduusleviuddnsd

naglasunisfuasassglevivenu naamensdiinisinaindelivssauanudiia®

(2) Notwithstanding any other law, an application for relief filed under this section
may not be commenced later than 2 years after the date on which the party had a
reasonable opportunity to discover the breach of confidentiality, but in no case more
than 4 years after the date of the breach.
(3) A mediation participant shall not be subject to a civil action under this section
for lawful compliance with the provisions of s. 119.07.
* Nadja Alexander, International and Comparative Mediation Legal Perspectives,
(Bedfordshire Kluwer Law International, 2009), p. 267.
* "Cutts V. Head,"” (1984), p. 293.
** Ibid., pp. 313-314.
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aglsfinuazfeaiarsananmguaaudndunigldndnnisvesuleuisasisus
med nsdimananiianudnduazdondamedaiaaswiseld szdmnnisame

< L4 11 aa 1 1 1 PN a ¥ 3 a
ziludselovlundnsalinimuinnd deudumgaunisnaiuisalainedainags

[V 7 '
Y v A a

duluanuaule vl wnfiauisaeniiunan without prejudice a1aandiagsla
Aaso LUl
(1) n3dnudonaazenlulavindusisanulunans n3elloniussnounie

Sosnluddny

(2) nsdiidlevlundngududeiieniefildiideto

(3) nsdinlallaimuasgyfssduiieatunisinainde

(4) nsdlignsaifinminsiunnsindindsseanudiledia gnuasnads wie
\unslndindeidasionginas vanufoinienisen

(5) nsdifdeifianseiilunsiensewdedusenindudyyiseninaiuiile
ol

1 =

(6) nsdifgnsdifinmlfdoasiuinaznsziiiine g

(7) n3dliimniinisdamends axdeafugnsdlannnisiasanlasrainindey
YDIFNA

(8) nsdifignsdifinmasansrulasaziilugnanszvirdudunisazide

wnenciudanaiaia 8 nedid1edu Uniform Evidence Act (UEA) 11m51 131
Fadunprunedlidsiilulssmmooanaids sadenguuneidnenislnaindedefinm
A.7l. 2017 VesUsEIMAAIALUS (The Singapore Mediation Act 2017) 110151 9 1MS1 10
ezt 11 Wilnnseninslaeimuadosniuifidnvaradeadetunisdangy
TOUNLIUFINAT

Fosniusananifiedrinnisldienaniniumdn without prejudice Lol
AseUAANUIIAMYAnsINTiliamswasidunndeTousegnsdifimmielademds
wu msdelng nsidesn® msnseviRameena Wusiu n1seniiumdn without prejudice

Usngluaf Unilever plc. v The Procter & Gamble Co. (2000) lngmagnssaluviadanyy

*" Laurence Boulle, Mediation Principle, Process, Practice, pp. 675-676.
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uazLaad (Court of Appeal) len9manan without prejudice liilﬁtﬂwiﬁﬂmiﬁﬂﬁmﬁ
e suilmenumdngu wilannsualfelimalinasitiadadulalsuildomiaats
1nnslnainde msizmsiuiladerfiaatannnisindindeenaatreguassasenis
ussqravasnssriudeiinm hitnnduielynidefeiuasdongmune uwiaddl
fRnnny Robert Walker I#ifiadonavdni aftidunsdifsaiunmsinmgnan gad
JlFsunansznudmauann wazdnsdivszifuiiasdein mslaaindsldussauanda
vidoll ilenudoiiaaiefimadeldifluszninmsdiidunszuiunslndindeifinany
Wnlala wsefin1snszvidulunisdean nislddvsnaduamiesgrelimuivay
yiemsUauiniiy wimsiDamedefiariduinanmslndindsazidunisiouriane
wdnmssnwmndy suduaszddauiielinissiudefinmussaua udmadiiam
somnglidesnslignsdllinguuneiiiotindaaiunisnssyinvesnues® iy

= <)

nsilamedaiiaaseiiinainnssuiunisinainaedadudnauaislinssyila 3
laiaumasdndn without prejudice u1e19fieUanudlisuil sloinaadefanans®
UNANUAR Farm Assist Ltd. v Secretary of State for the Environment, Food and

0 aa o

Rural Affairs (N°2) (2009) &g (High Court Queen’s Bench Division) lafiAifady

| =l

Taggonsuiladariiaasaanglndinds uifiezidunisiadedennasnsinaindedidnsdl
finmilanudszasdliinigdnwiannudu widedssifumudofinmdunsdsud
winanmsUszneufuanudnduioussloviuisenugissaududaiisinuamnniy
\Whmnevesmsdnwinnadunudennasnslnainds msfuiladeriaasaduinainnis
lndindsduneundngruiiiefigatnuasadudefisulufosnssyiuazlsifimey
nangrudulafannsahuigadanuaislidn Fsdndudesiuileteiiaasedana

sudunseniuliufuRemumean without prejudice™ wwiussVingWMLAR Farm Assist

%% Andrew Agapiou and Bryan Clark, The Practical Significance of Confidentiality
in Mediation [Online], 26 May 2022. Source: https://www.researchgate.net/publication/348
686433

** "Unilever Plc. V the Procter & Gamble Co.," (2000), pp. 357-359.

0 Dorcas Quek Anderson, A Coming of Age for Mediation in Singapore? - Mediation

Act 2016, Singapore Academy of Law Journal, Volume 29 Issue 1 (2017), pp. 278-280.
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Ltd. Uszwadelu$Alsihundmuaidudesniuliiuildderianissuinanmsindinde
Juneumndng ulél e The Singapore Mediation Act 20174

Tunsdififienudemeiatunnnisidoianssduinnnsindindegniliame
Tuusemadanguioindunistavtfiaudayaylaeis (breach of implied contract)
vnldtinmsidamedeyasudumiuduuiyaraneuen AsliAnniidurdnefideme
foyafessaldtonrudemeiifniu suluarudeneiidvesteyasuduanudy
Iegaduanuaunsatunisninayselesiunnuainntoyasuduanudu lnes19ds
NYAAWAA (market value) vosnutiu 4 oot waddemeiusosdud iy
Wil Tululd aenndosuasmnzausuamudemeididomeldsu® s nmafigad
ALdune AR Coco & A.N. Clark (Engineers) Ltd. (1969) fimsiwuailuussiingu
11 gnsdifesfigrideiiinags 3 fedwioluil® Ssazanmnsoilesiosuusanild

(1) gnsdidedwesdeyadosigailimaiiuldifeyaiidndeldsuundu

v [

ganwazdumnuau

(2) Foyaildinadameulviuidndiondedu dedldsudeyaldsuulu
dnwagidesyniuinuesiivihiidiessnudeyadenanliidumiudy

(3) Ansalihedlssudoyaldinmihdeyaluldlasusmanguna vyl
RLNGHGIGHEY Y

fiadl lunnsthdufiged demeanunsnthavlddndedniifisodidenis
Tuns$nundeyaiinuldsuan winfuasdlaasiaedenthivuduiidevneudo nsdd
Jeaunsaiesioalunfasidnle

afls AR Coco & AN. Clark (Engineers) Ltd. (1969) Usze@aaluslasutinenan

Wuwwamslunisidadeadiuiu Usingmuad X Pte Ltd & Anor v. CDE (1992)%

! The Singapore Mediation Act 2017 article 11 (2) (b)

2 R.G. Toulson and C.M. Phipps, Confidentiality, pp. 22-26.

3y o3uzidunng, 2enrsngraneiialy, aanm, U7 32 adudl 1 (uns1e - puAILS
2528), i1 93-95.

% Dorcas Quek Anderson and Sabiha Shiraz, Ch. 03 Mediation [Online], 6 January

2023. Source: https://www.singaporelawwatch.sg/About-Singapore-Law/Overview/ch-03-mediation
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7.4 nsdifnwnveslsemaasuiiuazUssman s

n13snwANFuTaNNFURUSAUNTALTUNTEUIURIITUIAR Laan15iiun
Usuldiunssuilaneundngu nanfemnnetunangiulagnivuabiduanudu
ggniiiliisuilaiiefigaidoifiaaieluad egnslsfnn madudsemaildszuy
nouuewkuy Civil Law %ai%azuumaﬁum%aLﬁaﬁmwlsimu (inquisitorial system)
yilimadandunuinlunssindumdanaasaiugainulund madsgenaunse
Sutlsnenuvdnguldesndassuarlififedia fomainssuildofiarsaduneiu
NANFIUVBIAIATINLABINTLIIAIYAIIUTOUADU T NTE TS ey wanmuaty
TortaasaTongrunanguladililiidame seddnvausduundangudifaunum
yosmalumsiuilsdoiiants mmianldfuussmanldssuungrneuy Gvil Law uda
vilsienavindasglunisiuilane undngiu uazgnirdangundngiufiagiuild
Usgneun1sinnsandundadu

7.4.1 wihitlun1s¥nenanudu

UszinAwesuiiimsimusmihilunsinsarududuisannisinainde lag
P97 4 uAes gﬁ@@adﬁwm'ﬂﬂﬁmﬁ'a (Mediationsgesetz § 4 Verschwiegenheitspflicht)
fmuainglnainde sufaraniduAndosiumslnainds fwhilumssnwanudy

Wenfuteyanlasusinluseninimslnadinde® mewalumssnuanudumsiznisivug

* Mediationsgesetz § 4 Verschwiegenheitspflicht

Der Mediator und die in die DurchfUhrung des Mediationsverfahrens eingebundenen
Personen sind zur Verschwiegenheit verpflichtet, soweit gesetzlich nichts anderes geregelt
ist. Diese Pflicht bezieht sich auf alles, was ihnen in Austibung ihrer Tatigkeit bekannt geworden
ist. Ungeachtet anderer gesetzlicher Regelungen Uber die Verschwiegenheitspflicht gilt sie
nicht, soweit

1. die Offenlegung des Inhalts der im Mediationsverfahren erzielten Vereinbarung
zur Umsetzung oder Vollstreckung dieser Vereinbarung erforderlich ist,

2. die Offenlegung aus vorrangigen Grinden der &ffentlichen Ordnung (ordre public)
geboten ist, insbesondere um eine Gefédhrdung des Wohles eines Kindes oder eine schwerwiegende

Beeintrachtigung der physischen oder psychischen Integritat einer Person abzuwenden, oder
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anmnndenvesnislnainaglidanmiduainudu fdwddyivilignsdfinm
awnsaadisanuileseninstuegisdnaunaziinnisaiisusseiniafianunsa
ussqualdmutimmne fay wiilunsiwenudusuiannnsindindedeseungy
Tunndumeuvesnisinadinde iazdunineioududunisindinds nsdawe
wnasietestunislnainds wiedeifianidla q Aldfinsdawmeseninetu uas

AseuARUUARANNAUNTdAgItasiunisinande Liuudgnsainivaglannasiull

[ 1 =

Wueg19du n1snuruadasniunitnNlun1ssneAnuduiiduiiadannaus iy

= o

Mgspulamedomarsewemanamuuleuivasisae nannzlulseinagesuil

finsfvuatumevguatiieondnifesnnudesiefoafistuivaiafnnaeuin 3e

v o 1%

Weteaiudunsieieussiesinmensednlavesunna 3slagan 1 nuedelnaaseiiu

'
o

Junsuiiilaemlurselifinnuddgyimiomesennudndulunmssneanudu’e

v v va

lunsalvesussineanauaa Usingmuuinsi 21-3 vessgUngiaadun 95-125

<9

aeun 8 NUANTTUS A.A. 1995 1PIENNTINDIANTAAYASTITU WALTTNINTUIAULNS

9191 wagARUNATad (Loi n° 95-125 du 8 février 1995 Article 21-3)" TagassAnia

3. es sich um Tatsachen handelt, die offenkundig sind oder ihrer Bedeutung nach
keiner Geheimhaltung bedurfen. Der Mediator hat die Parteien tber den Umfang seiner
Verschwiegenheitspflicht zu informieren.

“® Eric Wagner and Britta Kamp, Mediation in Germany in Comparative Law
Yearbook of International Business: International Mediation, ed. Christian Campbell (Kluwer
Law International, 2020), pp. 177-178.

" Loi n°® 95-125 du 8 février 1995 relative a l'organisation des juridictions et a la
procédure civile, pénale et administrative

Article 21-3 Sauf accord contraire des parties, la médiation est soumise au principe
de confidentialité.

Les constatations du médiateur et les déclarations recueillies au cours de la médiation
ne peuvent étre divulguées aux tiers ni invoquées ou produites dans le cadre d'une
instance judiciaire ou arbitrale sans l'accord des parties.

Il est fait exception aux alinéas précédents dans les deux cas suivants :
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AmuadInIsaniunseuunisinaindeegneldnannissnwiaudu viuuagnsal

11 =l

a 1% [y Y @ 1 A Y Vo1 1 Ya a J
‘W‘W’W]ﬂ%lﬂ(ﬂﬂﬁx‘iﬂﬂl’)l,ﬂuaEJ'N@‘LJ ‘LJ‘UIWJ']L‘U‘Uﬂ'ﬁi‘ﬁaﬁizLLﬂﬂﬂiﬂJWW’]%ﬁLuﬂ’ﬁﬂﬁﬁ‘uﬂ

Y

v A

Infinseniunannsshwianudu wazludssaauilivosntiundionanannisinw
awdu mndunsaliiferfiasisisnaruduiFesiidadernuasuiseuiesvesuszvy
WuisesiiAndvulovisasisus Wudesiinsnuiundnualselovigsgaveain
(the best interest of the child) {ui3eansznusioguainsnaniouazislavesyana
viaufleUsglonilunisfignifamstiogueanisindindeviefigifetefionieinntu
Tunszuaunslnainde

7.4.2 mssuilstainasssuiaannisinainaefiuneundngu

msfinguaneivuaiudlrsuilsteiiaaisduinainnisindindaduneu
véngu Auidlesnananuidulumsiunsesustlonivesfidnifedestumslnginas
Tnsanzlunsaiinislnaindesidunisiagbivszaumnudia liaansaussaualuns
sefudefmmilietuld definsanmnngmnevessemameesui] nuinlszuangvane
Fisananuwisvensesull 1191 383 (1° Amuniwyeeadilésudeiasdsiidmun
T dumudu mszleesumi 91U 918 Wisanunm wislasuanuduilaengmineg

va o 1

Aun Javsufiasnazlinsluneu unlyaAninanaseunauiadlnainds sauds

o

a) En présence de raisons impérieuses d'ordre public ou de motifs liés a la protection
de lintérét supérieur de l'enfant ou a lintégrité physique ou psychologique de la personne ;

b) Lorsque la révélation de l'existence ou la divulgation du contenu de l'accord
issu de la médiation est nécessaire pour sa mise en ceuvre ou son exécution.

*® Delphine Wietek, Chapter 12: France in EU Mediation Law Handbook, ed. Sabine
Walsh Nadja Alexander and Martin Svato, (Kluwer Law International, 2017), pp. 339-341.

% Zivilprozessordnung (ZPO)

§ 383 Zeugnisverweigerung aus personlichen Grinden

(1) Zur Verweigerung des Zeugnisses sind berechtigt: ...

6. Personen, denen kraft ihres Amtes, Standes oder Gewerbes Tatsachen anvertraut
sind, deren Geheimhaltung durch ihre Natur oder durch gesetzliche Vorschrift geboten ist,

in Betreff der Tatsachen, auf welche die Verpflichtung zur Verschwiegenheit sich bezieht. ...
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0 Kristina Osswald and Gustav Flecke-Giammarco, Chapter 13: Germany in EU
Mediation Law Handbook, ed. Sabine Walsh Nadja Alexander and Martin Svato, (Kluwer Law
International, 2017), p. 375.

> Burgerliches Gesetzbuch (BGB)

§ 241 Pflichten aus dem Schuldverhaltnis

(1) Kraft des Schuldverhaltnisses ist der Glaubiger berechtigt, von dem Schuldner
eine Leistung zu fordern. Die Leistung kann auch in einem Unterlassen bestehen.

(2) Das Schuldverhaltnis kann nach seinem Inhalt jeden Teil zur Rucksicht auf die
Rechte, Rechtsglter und Interessen des anderen Teils verpflichten.

§ 280 Schadensersatz wegen Pflichtverletzung

(1) Verletzt der Schuldner eine Pflicht aus dem Schuldverhaltnis, so kann der Glaubiger
Ersatz des hierdurch entstehenden Schadens verlangen. Dies gilt nicht, wenn der Schuldner
die Pflichtverletzung nicht zu vertreten hat. ...

§ 282 Schadensersatz statt der Leistung wegen Verletzung einer Pflicht nach § 241
Abs. 2
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Verletzt der Schuldner eine Pflicht nach § 241 Abs. 2, kann der Glaubiger unter
den Voraussetzungen des § 280 Abs. 1 Schadensersatz statt der Leistung verlangen, wenn
ihm die Leistung durch den Schuldner nicht mehr zuzumuten ist.

52 Kristina Osswald and Gustav Flecke-Giammarco, Chapter 13: Germany in EU
Mediation Law Handbook, pp. 380-381.

>® Delphine Wietek, Chapter 12: France in EU Mediation Law Handbook, pp. 338-
345.

** Code Pénal

Article 434-9 Est puni de dix ans d'emprisonnement et d'une amende de 1 000 000 €,

dont le montant peut étre porté au double du produit tiré de linfraction, le fait, par :

4° Une personne chargée par 'autorité judiciaire ou par une juridiction administrative

d'une mission de conciliation ou de médiation ;

de solliciter ou d'agréer, sans droit, a tout moment, directement ou indirectement,
des offres, des promesses, des dons, des présents ou des avantages quelconques, pour Lui-
méme ou pour autrui, pour accomplir ou avoir accompli, pour s'abstenir ou s'étre abstenu

d'accomplir un acte de sa fonction ou facilité par sa fonction. ...
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55 Union Internationale des Avocats, International Report on Professional Secrecy and

Legal Privilege, (2019), p. 19.

MFULS L 45



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

Uszindlne UNCITRAL UNCITRAL UszimAleasuil
Model Law Mediation Rules
N5 INYURY YA Article 10: Article 6 way Mediationsgesetz
nslnaind foiitaazed Article 8: 5 4: f{lnaina
ToNNM \Aeteatunis foiitaaed LavyARaTil
W.fl. 2562 Indindeazdoadu | \Aerdesiuns drufedes
WA 3 Usenau | AUEU Liuu Indindeazsios funslnainde
fuanesn 12(6) | madaweduly | giAuduenudy | W@uiiindilunis
1. flnainde AUNVUY Taoynanadi SnwANUaY
vanefa yamail | viSeLiletady \Retosiums minlaladingusneg
yiaiitlunng T dulun lndinde uud | Awuslfidudu
Indwndowitu | demnasgidedivan | Hunsdils winfifana
2. lawgglndinde nguneimuald | IRedesiuyana
whiufiduih videiflofigat] nnAuleFu3
Tunssnw Aeafudonnas | deuiaasaan
AwduTiieades gAveinm TEMINNTT
funslnainde Indinde
nsdfenatneu flleunuinundyafnungunevedvedilidanudaiau

wigane insghilaiinsimuniiuaradunddunedesiunsiiiunssuiunsinginde

Fauenmiloanglnainds lneagnuiryaraninaniininlunissnwianudusuin

'
= v o

nnstnandenae insusulinsainyaranifedesiunslnaindelamietemaass
MduauduihlJle enafidedsldinlifiundyafniuyaraduuenmiieandlnanas
Tivimihlun1sshwanudu yaradina1idsliegneladaduindindiilunissnum

Aududuinannsinainde Jsensdwailulenialiuprasinaatietoiaass

56 ¥ a o | ! e A ° o o o o
E‘\JILEUEJ‘LIEJﬂmE]EJ’NLLG\LQW’]%ﬂSmﬂﬂ‘U’WllImSﬂquﬂ%uﬂwiumiiﬂ‘w’]ﬂ?’mavsuEN‘Uqﬂﬂa‘Vlll

dusieveatunsinanagilnedaauwintuy

MFULJ L 46



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

vietoyaduluanuduluilawmeld dulu auasudludiudulaemuliunnaidda
Wetatunisaniiunszuiunsinanfeiininnlunssnwianugusie

8.2 deaniiunihnlunisinenanuauduiinainmsinginge

A a Y] wa J a v a =1 Y1 1

Wienasanmunsyswdyganisinandeteiinim we. 2562 aziuladlisinng
MuuaUszIusestaan undnnssnwauduld daudefvunvesusssiumaiini

Merenslnainae w.e. 2554 WiuleidesniunanmssneianuauswiAnanmslnainae

A LYY

szgimanziiisuiieliauisal junsetenulilulumudyyruszivszuen

v

goumulainiu eg1elsinny winfiansundsuiisudvuntydfvesnguuie

e

AN9UsEIE aunsnunuUSeuieuls el

ASAIANEY | n1sMnUaYasnuntnluni1ssnEIAuaUdULAnaINNISInaNaY

wa o

ng 1. wszswdgyginislnainasdeiinm w.e. 2562 TifiundygRnnun

o

TNy Iuntlun1ssn¥IANNaY uillunsy 33 Mvualiansal

v a L3

ngnUsdumudennass fudefinmanuisaiigaidewiaasuieaiu

Y

v v a

ANasavesanIfionde viedudesdulanuasdunis
Aosinudaudslaenguine WWunisiide wiailunisdnse
ANUAIUS HUT DUV ORASTINAURYRIUTENBU YTBLiInIINNARERA

LYY [

Jadu Yiiey visensevinislaeiiveusmielsznisla 9 visedain
unwieadatumudunarwieanududasy wiensusiea
Alnandstuliveudhengmane

2. fofmunvesUsysrumaiinn whenslnainde w.e. 2554 enLiu
nznsdinduioufiiviedssulndulunudynUseiussuou

gauAIU

UNCITRAL UNCITRAL Model Law article 10 fuunensiy nndunsidae
melavaduuianguing lneanziens1s UNCITRAL Model Law

laendegnansaindummeniugu mnlidawmewss agviliuaaa

MFUL) L 47



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

IRsusunTeLnNeIutuARNUMEus auuae nielunis
UameiiianisnouUsenvuneInuaANLEssfumugunIm

Aannaon vseanulasnseansisauy Wusu vsatdunsalivetesu

—2

mdulumutannasseiutainiy

AR

o

sUaRatuf 95-125 umsn 21-3 Mvuadesnyiu sndunsdl

nensainmlannasiuliliuansadusgnedu

2aNqY

%an without prejudice lnermunindeiiaasslaanmsidamnela
TiRsananUsshuuleungasisae wazdennasseningnsdl
AW (AR Rush & Tompkins Ltd. v Greater London Council
(1988) 3aduld) namde vndudeiiasaiignimunlalnUame
usifloldfsanudmuindimmdunisasdeinnisindindsldsduly
TnaifululumsiienaneliAnandemeungnsdiinmeeln
devils uarmnmadawmezduussleviundefldsuanudene
Sand deudunsdifiamsadamedaiiaasuduanududinaild
(AR Cutts v Head (1984) ad Unilever plc. v The Procter &
Gamble Co. (2000) wax@d Farm Assist Ltd. v Secretary of State
for the Environment, Food and Rural Affairs (N°2) (2009)

EOEOEe))

demlus

nvIeIwhensinalnde A.a. 2017 11A51 9 (2) wagaAT 11
Avuamgeniumdnnsinnanudusuinannislnainds Tasena
Sandalle il

1. gnsaifmmynieldnnasBuseuseninaiu vieiileld

v a

Tmdulusudeannasdwinainnislnainas

v Yoy

2. \Judainaasansuiiulaemilioguas

Y

[y

3. M3aweazlesiunieanndunsefiinluwiyana

4. e ngUsrasAlun1sfinu3de viserienisliAUSnymangvaneg

MFUL) L 48




NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

5. \ensavdeunsUuininfivesnineitesiunisinaindes vienis

lnandeianuieitasiunisnssvinnliveumenguung

ansgawini | nsdeansszninmslnandsiieduanudu wionwaslame

% <@ a o [~ [} % a 1 a = 1
YaLnaasadudunnuduls tnenisiansaninastaweniaty
ANAALNANTUNTAINGBIVeIUTELeva16 50l IngaslSeuiey
wardainunseniUssiiutannInigeitaduieuiuainudndu

TunsUawme

A Tpuiuinsesdydanisinaindededinim w.e. 2562 Gelifinnsiivun
Tognuiunihilumssnuanudureslnainds wazgnettesiunisinainie uiii

va o 1 o

IR 33 suawwﬁ’zyﬁymmﬂanﬂmummﬁﬁﬂﬁmmmﬁqaﬁﬁﬁaLﬁm%uﬁ'mf"fﬂ
auunnsesitaniulunslnainde uifenvdmainlifivesmfiasiluusuldfunsd
fsnduduiiotiotoriasssduiaannisinaindedadumuduiunldlunssndu
nsrviasanAflumaniooyylanains Jemsiinaifindesniiundnnisinw
ANUAY

8.3 windssuilisuilstaifinnssduinanmslnaindedaimimiuney
nangu

wa o

unUgyaAmuuaitmemsdesinudlviuilideinaaswuinannsinanie

A7)

v

Fofinndunerunangiu ﬁé’ﬂwmzL“‘ﬂuwumﬁﬁaﬁﬁwwum%uﬁai’]aqﬁuma NINNT
Tnawndslivszauanudnia Tngllliihdemassadildfinsdamelunsingindeunly
Junenumangiulumsaidunssuiuiansanad TnensgsrUnygRnsinaindedefinm
WA, 2562 110191 29 HundgyaAnaiendaiu Article 11 L9 UNCITRAL Model Law
on International Commercial Mediation tneflanszdfaierfuiildinualiae
uflisuilsteifiandsiiintuannszuiunisindindedefinmdunemundngiu
windulaildidesniiulu UNCITRAL Model Law fifnuuninnsidamenionissudls
W&Jmﬂﬁﬁﬂgmﬁaﬂa'nlﬁﬂiw‘ﬁﬁﬁumaié’fﬁ’qﬁwawwﬁ’@zﬁﬁLw%mgmna wioiie

mUszasalunmshlUldvsedsrunudesnadlunsssiuteinmudaall Ussnouru

Wiefiansansuduiung 33 nuitenafiifisaaniznsdiieiaalliauisdeunnses

MFUL) L 49




NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

ARaTuUfUNITIRITaRNatlnanasta RN TN A1 T0UL UL T T ULARIN

mslnanadeluldly Juihlimeeniiululvegrsdriauasuau Jamsifiumgiilasunis

s iulidesinusuiadainaaseduinainnisinainaeluneunanguiudy 31019

11n3iiveslsemepaamsiasuIfiansunUssuieuls aaralud

e
wszswdayelinaslnaindedefinm
WA, 2562 119151 29 AAUAKINITA
Sufleferfinasduinannisinainas
\Dumenundngiu uudilenstadu
MUTOANAITZIUTORNM LazNInT) 33
vuamgivhlimalsonadsdu

Tmdulusudannasseiutoininle

298LAILAY
Uniform Evidence Act 11¢151 131
fvuadooniiuiilumgliause
ierorinasinnmsssiudefinm
wli uneunanguld lagena
Sandulld Festoludl
(1) wuimslnaindelallgvidusae
arundunans videitlewndsnausne
Sosfiliddny
(2) Womlundngrududefiense
lidede
(3) LilsimuasyyfassiuiiAeai
nslnainde
(a) gnsdfimmidrswnislnainde
MmEANULARA QNVaBNaIe nse
\unslnaindedidasengunousi
nanUuFnIen1sen
(5) ifoiiaseiiunisdenies
wsodusouindudyaseningiu
el
(6) gnsdifimmlidoansdiui
WNTEMHADIYN

(7) windinsiUawmenan axlasiugnsdl

MFULJ L& 50




NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

1INNISRANTUN AL ARIALAZDUVDIANE
(8) Anstliinvdeansiulagaziinlug

nsnsevidudunisaziiia

ALdauiiuas LI siuua g iefigatiiestunsanisinainfe iy

finsnszwson WJumsneney veidunsevianuiianiseay Wudesniuiianunse
Suladarfiaassduinanmsinaindsduneuvdnguld imsizmadenaidunsdd
dawansznusioUstloviauuazanuasndsvesdsnm Samnlimnuduasesudinziie
Wuuselenideansisay suluiadennaasiuanuiiuadnngyinauens1a UNCITRAL
Model Law fiiuimsdutdosniundnnissnmanudusuinainnisinainaese’’

8.4 mw%’uﬁmae;ﬁj’lﬂdmfﬂ"ﬂuﬁzQ"i’?‘iLﬁm%'aaﬁ’umﬂndm%‘b%’aﬂwm suilag

wnmshivjuaninlunisinwalnugy

Alsuiivedunniinszvdyganisinandetoinm w.a. 2562 liiinis

o

e

[ 1 Y 1 = aal ! = o LY [
Anuaunsn1sedidla 4 Idaaudn windnsainglnainadslalunsgyinissudunis

AelvtAnaudemglunisnsdwinainnisliu jUandalunissnwanudunan

sganfiunslunsaidsnanegnsls flsudaldfiansandSeuiisunsaanagis Awslull

Uszne NISATNUAAIUSUNANIIUNS

'
a

ansgowisn | AnUawmedosiuazaslaidamy wazdaasuRansAndemetavnivey

HATUANIINNISAMEANNAY ANBIsTITILHBNNLANUIEAIY
anuauAls mssulleuunglnainde Aldielunisatiunseuiunis
Inawnde uagAlganedu 9 Weussimidgigianudemedulin

AINNITHUANEAINUAU

99NqY nsazdanthfilun1ssnnanuau deindunsiedygilaele
nelianiuiensihenUanedeyaininidesunlyse

AMULAYMENLNATUAINGTD NISUTLLAUAIVDIANULASN 8NN

5" United Nations, UNCITRAL Model Law on International Commercial Mediation
and International Settlement Agreements Resulting from Mediation with Guide to Enactment

and Use (2018), p. 55. para. 71.

MFUL) L 51



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

a A

§inf Seager v Copydex Ltd. (No.2) (1969) Msiantiilienedeain

yamman (market value) veanutiu 9 Midiwesdeyadudunugy

Y

)}

faaglasumnannsnlitoyaiiu

LWOSUT

nsazfianthilunissnemudu Wunsiamthfivemihilunis
ﬁz‘fﬁwﬁuazﬁwﬁwﬁiuaﬁﬁwﬁqﬁqﬁw%uazmaﬂiﬂ%ﬁmmﬂg‘wma
AuUsEIIANaNeLHAe eIl 1957 241 (2) yararlaTy
andsmeannisdaweanudududimi LLazﬁlﬂéLﬂﬁaLﬂuqﬂwﬁ
Tundl (i) Tunssnwanudu Ssuszanangmneunaeesud
1A51 280 (1) WmilonSenAdemedmunnudemeiiniuld
wazlaguns 282 feasenandemeannisiavinilunismieds

AvSuaznauszlovunungvunevesRdyanie

Y

B S9Lea

UszrnannuinesRansananuuvisvessemer Samalaldimun
unaslnwlildunsianiy JsenasendeslisuRalamungmune
Snwaizandin drunsivunadeneiisessuiin 01asossuiin
TuAndemesudualddefiintuienssidunssuiunisinainas
LU ASTTULHENANNANE ATMUNPAIIN ANSITULHYNAITIATENNNT

Wy

Aeuiui JagtumseswUygiRnsinandedefinom w.e. 2562 lifinsimue

ANUTURAMIUNeYRElnangds duillasnatnmshiujiininnlunisshwanudu

Aty Judtuadsimuali dlnainfedianusuianiawisdmiunsdidananisae nin

AlnawnduldufifnuntinvesglnainislasaslanieUssunnduiaond195euse

Wesnnsainglnainfenldufiinihilunisinnanudulagaslaniedssumiduide

age¥usstu felgindunisufiRndilaedlaldmnusedass Tanuauaisigusgs

Aantilnandedianssyi Famtdnlunisdneanudududuiilavesnisinl

nsrvIunIshnanasussanalugniseAdeninm egnelsfiniy windmualidlnanie

MU foanihniiesadaniadssuimduas Gasdessulianisnsluanudens

MFUL) L 52




NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

fiAntu evdmalissrsuismuvmenda iadetnadmsulfiasandudlndinde
wazenalifiuszrvudunsweranduglnainds daazhizenadostundnanves
wsrsdyaAnisinaindstofinin w.e. 2562 iusvasdifioadlinnauszvy
fanuduudaarduaduldnaussnauausoutlouasss fugidefinmiiniy
sewinafulaei§a®® vadl nsmuualudnvaedandrudiuitlionnduuiAnos
anugniuludnvazifuniszniiunu ol desannsdnisinaindsnia
wsrs Ty aAnisinawnasdefinam w.e. 2562 L“‘ﬂuﬂiﬁﬁ‘ﬁ';ElﬂdLﬂﬁ&LﬁﬁﬁMﬁWﬁﬁﬁlﬁ
Taonavosnisiidvunlilaenguune SldAedRduiusszuhaeglnaindsfugnsdlinm
1ugﬂu°umaa5@@11ﬁm1ﬁ1%ﬁwﬁlﬂdmﬁa Jesuildenathuwfnlud nuugaudunus

PNUATAULUUTDIU ST A suTIUSUlTle

9. unasluazdatauauuz
nsfnuludszifuindhonthlumsinvimiudusuiinannislnainde
Feulufenrsvudlvfuilsdoifiaaiesduinannsindindsduneumdngu was
mnufuiiavesyarailiieadostunisinaindssuiinainnislsisnuinudu wiuldi
HagtunszuUyganislndindededinm we. 2562 dilsifianudaiauluysziiu
Tehemsimusnthiilunisinvanudy msldldtinsimuniyanaduiisidn
\Aertestunsdiiiunszuiunsinaindeusnimilonnglnainde o1atitesnalsinlios
melataduiniinidilunsinwanududuinainnisinainde Feeadenaiiulena
Tyaaadenaieteisaimseteyaduiluanudulvilameld dudesniiu
MsimuameTuilEsuilsteianssduinannslnaindedunenundngu v
Saimunmgeniulaedliaseuaquiansdizidunsduasesdeyssloviquuay
anuUaendsvesdeny sSududesUsslevimssarsmdedilifinsimuannuivie

=

Mawnsraddlnainde PaainnisAnwagnuianulddaaudnaifintuainnis

v LY

undgaAeunssutyaganisinamnasteiinm w.e. 2562 lifimsivualusiaziden

A7)

aa o wva

*® aniAvyslAuviend, Tuiinnmsuszguanenssinsnisiasiynasansawsenulyg

nslnanaesaRinam w.e. ... aSe 11, (2562), wih 12.

MFUL) L 53



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

Wertunsimuantnlunissnwianuduuastesniuly daunisimuavinud v
Suilsarnaasesduinainnisinaindeiduneundngruinisiuawseniiul Tusites
Wengauliuisdeunnsesiiiinduiunisinitennasindindedefininiviniu
= o ¥ @ a o a ! a v = & [ a o

Pansadne1teanaassuinanmsinandellels dadunisimunlaeidnuose
i drupnusuiamamisvesdlnainie Aldladnisimualiegrsdnau dewmail

Y a =

r;dLﬁuaumﬁﬁﬁaLauame“ﬁ'mﬁumiﬁmumﬁluﬂiﬂﬁmdnLﬁaﬁlﬁwwiwﬁ’@@amﬂﬂéLﬂﬁa
Fafinmn na. 2562 Saudaaunndadu fedelui

(1) Winundygaliyanaiiduietestunisinaindeiniilunisinw
Anudushe e lveummhilunsiwmuduaseuaquluiayanaduitdunentes
funslnainde wu semnuludmueansvesgnsdifinmusazine suyena
fldsveygyreliiirsmnslnainds wedumstestuiliiAndgymityanaduiily
dlnaindeliieglutsdudiosufiAnumthilunissnmaudu suasdumsusiuiy
yarannauiiisifestunisindindesiniilunisinudefionedinuoldsuandu
WuanuduauauUsyasrvesinuesdeiiaass

(2) iinunsaalAlaetuualiddesnyiuniilunssnuanudu mndunsd

finsdamesinamandulselonilumsshvenuiunaense vieruauseuios
vasUszrvy Wedlvinihilunisdnumanududundhilaedavinaudmailiiin
Haymitllausadawedoarsiifntussrimslnanasly Wesmnusnsdiaeld
fmusuduetadsiazdenihdeiaaissuisnnnslndindsuldiiefigeidoiians
el nsfinsainsdlaauaasiéunseniuniiilunisshviarudu msasdes
finsantegldnaeiaUsouiisuiuszninmnudndulunssnwianudusuiagn
nslnaindaiieuiuanusnduvieusslevifiasldsuannisdamedafiaasdudy
AUAU

'
wa 1 Y =

(3) Lﬁmwﬁ’@@mwmamsmmamﬂ%’uﬁa%aLﬁﬂﬂ%aé’wﬁmmﬂmﬂﬂéLﬂﬁﬂtﬁ‘]‘u
ngundnguld ndunsdidndudiofgadnsdnslndindeiuiinismsswion Wuns
weey n3Lun1snszyANRaNIgeIYT WI1zn1snIEinAuRne Iy wlunIs
nszvifidanansynuseUseleviquuazmalasndovosdany Sunsemusemuay

SeusesnsafasssusufveIUszw1su eaumsidunsanlasuniseniiuliaiunsa

MFUL) L 54



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

Suiteorfinnsssuinnnmslndindedunenumdnguls sadunisaenedesiuamuiiy
YBIALYINUENTI UNCITRAL Model Law 8nene

(@) Winun Uy gadmualiglndindefldufianunthiuagaiesssuves
dlnaindedesuiialumauns madumsnsgylasadlaveussanmauidestnainouss
iesniedunisujianiillaedlaldnnusesinge Snuaunsisusesgfingn
lnaindefiansesin Tnensivusludnunedanadielilidmansenuliusevv
\Aamurnands vieiAneuinalunsufianihiglnainde

nslianudffunisinmanududuinannislnainde feldindudid
amuddRyegenn iesnnisdhwanuduieldinduiladdyresnisinainie
wazidudsfifiauddysurrdmarilinissuiunsruiunisinaindesseay
audnssauilugnisussanalunisgidefinmiAntu iseartu lunsine
fanamionvdmarhlifnnsainennud enundle uaznssviindeenudduesnis

'
v A o

Snwimnuau wevhlinissnwanududumenadidyazyiibiiaanudenlunis

<

a v

GonldnszuaunisindindedefinmunfueiesfioiegitofinmiiAstuseninedu
TfunBatu Ysgnoudunislnaindsdefinamunszuinnisse fudofinmildnasa
Tissmuaunsadndanszuiunseisssulalaedis dzann uazsinss sulvdimad
somsszivdefinmilazanunsansshlfesndiszdvsnm safadumsdauaduiloasng

Anuanludeasioly

MFULJ L 55



Nsansimand aminendousifimans 99 6 atui 2 (nsngrau - Funeau 2566)
UIFUIUNTU

- Funfuity aailanad, wuamenguranedndenislngindedeinmluyszime
Ine: danarsanannguuieuaivuuras UNCITRAL, (mendnusuSaygyiln nanans
TAmansuvdndin agliienans uinendeginadudng, 2549).

- U3l Twsves, mslnaindedafinmmeldnszsuinaianisinaindedatinm
WA, 2562, (NFUNNUNIUAS: Teuaddin 1od eowdn nsmilad Ly, 2564),

- 3%y eFuziiunng, 2amsnguanenaly, ganm, I 32 atud 1 (A -
NUAUS 2528).

aa o LY 1

- an iR deyelAnviannd, Tuiinn1sUseynanMznIIN1EN1T3aNiy NI
wszsvlydanisinaindedeninom wa. ... adafl 11, (2562).

- drifndaauaugainis, wamsinandedefinmuuussulay Yeuuszunm
2564 WieuTeuuseana 2565 [paulatl], wiasfian: https://oja.coj.go.th/th/content/
category/detail/id/10/cid/21/iid/323673

- g57d1 g1, AnuiulianazanuAuiuvegussusudeanninludeainin
MInYdsEndnszma, GveinusUsygiln ndngastfaansumUudin Ao
TAanS PNaINTINMINESy, 2545).

-lanad $aunns, ABSUNENUNNEAN YL NENY, fuedadt 12 (NFUNNUIUAS:
diniiuiIeyayy, 2564).

- Andrew Agapiou and Bryan Clark, The Practical Significance of Confidentiality
in Mediation [Online], Source: https.//www.researchgate.net/publication/3486864
33

- Christopher H. Macturk, Confidentiality in Mediation: The Best Protection
Has Exceptions, American Journal of Trial Advocacy, Volume 19 (1995).

- Delphine Wietek, Chapter 12: France in EU Mediation Law Handbook,
(Kluwer Law International, 2017).

- Dorcas Quek Anderson, A Coming of Age for Mediation in Singapore? -

Mediation Act 2016, Singapore Academy of Law Journal, Volume 29 Issue 1 (2017).

MFULJ L 56



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

- Dorcas Quek Anderson and Sabiha Shiraz, Ch. 03 Mediation [Online], Source:
https://www.singaporelawwatch.sg/About-Singapore-Law/Overview/ch-03-mediation

- Ellen E. Deason, Procedural Rules for Complementary Systems of Litigation
and Mediation - Worldwide, Notre Dame Law Review, Volume 80 Issue 2 (2005).

- Eric R. Max, Confidentiality in Environmental Mediation, New York University
Environmental Law Journal, Volume 2 Issue 2 (1993).

- Eric Wagner and Britta Kamp, Mediation in Germany in Comparative
Law Yearbook of International Business: International Mediation, (Kluwer Law
International, 2020).

- Gary B. Born, International Arbitration: Law and Practice, 2" ed. (AH
Alphen aan den Rijn: Kluwer Law International, 2016).

- Kimberlee K. Kovach, Mediation: Principles and Practice, (Minnesota:
West Publishing CO., 1994).

- Kristina Osswald and Gustav Flecke-Giammarco, Chapter 13: Germany,
In EU Mediation Law Handbook, (Kluwer Law International, 2017).

- Laurence Boulle, Mediation Principle, Process, Practice, 3 ed. (New
Southwales: LexisNexis, 2011).

- Nadja Alexander, International and Comparative Mediation Legal
Perspectives, (Bedfordshire Kluwer Law International, 2009).

- Owen V. Gray, Protecting the Confidentiality of Communications in
Mediation, Osgoode Hall Law Journal, Volume 36 Issue 4 (1998).

- RG. Toulson and C.M. Phipps, Confidentiality, (London: Sweet & Maxwell,
1996).

- Rebecca Callahan, Mediation Confidentiality: For California Litigants,
Why Should Mediation Confidentiality Be a Function of the Court in Which
the Litigation Is Pending?, Pepperdine Dispute Resolution Law Journal, Volume 12

Issue 1 (2013).

MFUL) L 57



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

- Sarah Rudolph Cole, Protecting Confidentiality in Mediation: A Promise
Unfulfilled, Kansas Law Review, Volume 54 Issue 5 (2006).

- Union Internationale des Avocats, International Report on Professional
Secrecy and Legal Privilege, (2019).

- United Nations, UNCITRAL Model Law on International Commercial
Mediation and International Settlement Agreements Resulting from Mediation
with Guide to Enactment and Use (2018), (2022).

- United Nations General Assembly, A/Cn.9/468 Report of the Working
Group on Arbitration on the Work of Its Thirty-Second Session (Vienna, 20 -
31 March 2000), edited by United Nations Commission on International Trade
Law, (2000).

- United Nations General Assembly, A/Cn.9/506 Report of the Working
Group on Arbitration on the Work of Its Thirty-Fifth Session (Vienna, 19-30
November 2001), edited by United Nations Commission on International Trade
Law, (2001).

- United Nations General Assembly, A/Cn.9/Wg.li/Wp.108 Settlement
of Commercial Disputes Possible Uniform Rules on Certain Issues Concerning
Settlement of Commercial Disputes: Conciliation, Interim Measures of Protection,
Written Form for Arbitration Agreement Report of the Secretary General,

edited by United Nations Commission on International Trade Law, (2000).

MFULJ I 58



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

UNAUI8Y (Research Article)

Jauvnnnsldanesunans s1en15Rud1sasdneiNansalanidu
windluvasuszmalng’

Problems of Budget Expenditure for Emergency in Thailand

GRIGRIREGI
UnAnwUIuay v @a1vivINguuneumvy AuslReans In1inedusssueans
Unchalee Thongoun

Master Student in Public Law, Faculty of Law, Thammasat University

o Ao

TuiisuunmIN 20 Wwew 2566; Tuilvunaaiu 30 WgwunIAy 2566; Tunineusuuna 1 dguieu 2566

’ memﬁagUuwmn’iwmﬁwuﬁ‘%mﬂ Feudes “Dayvnmsldanesunas Memstudrsesdne
iensdigniduntesniuvewssmelng” néngnsifeansumdadin anuiivinguaneumsy
AlAMMEanS Uvinendesssuaans Inelsernansnansd asalien uiaeden Huenasdfivgnm
Anetinug

" GRmansUgin U INeNausIILAIEnS; Bluafame thongoun.un@gmail.com

MFULJ L& 59



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

UNANED

UWﬂ?WﬂUﬂ?mﬂﬂi%ﬁﬂﬂLW@ﬁmﬁ’]ﬂi@‘i,lﬂ/l’]x‘iﬂ{]ﬁ/ill’]&lﬁLﬁ&l’)“ﬁa\‘iﬁﬂx‘mﬂa’%‘i 318N1T

q

a A o

Rudrseniionsalanidunsedndulutaqiu lneldssdeuisidedanunimuaznig

funwalfidemnaluiFet meAnwmutlgmmisngrneuasdgmmstsdulingmene
fiddey 5 Usens Tun TymlunseuliReuyssanamednesunany :1emMstudseny
iiensdlanduvdoduduvessganm dapnlumsmuaudndiusunans ensiudsesing
iiensdlanduvdodndu apnsimuningUszasduasveualumsdnassvessunans
sensiudsesdeiiensaigniduviediduilivaou Jadumsiaassuagmsliang
sulsgInaTenssunan Mensiudsesiiaiensdigniduvedniulidulumy

o

TaUszasd wazdgymidun1sAnnIu AT19E0UIUNAN T19N1TRUANTD998L NS

q

anidunsednlulnesganiuazdtinanuniInsIakuwsuAy

Adouldiiderausuuziisrduinnsnmsmangmneiiieruaumsldanssunans
emsiudsesaiiensdoniduviediduvessamalnelidamnuvinzay 1nssain
wnBeiu uimsinisudlonguanevdn 5 atu fe $goTINYWANTITeINTNs Ny
WNSANSIY 2560 11MT1 144 We5¥UydAUTENaUSTETTUYYIINIUNITNTIANIY
WRUAY WA, 2561 13 7 FENITRUNTANT WETIuUQiAitun1sRuNIIARIYeasy
W.A. 2561 1719151 11 (4) 119151 20 (6) LazuINT 24 NIrT1VUYQRIoN1TIUUTENU
W.A. 2561 1M1 51 kagseidaudnnignIsuInIsIuU TERINs193184UNaTe 518013
Fudrsesineriiensdianiduviedndu wa. 2562 9o 5 4o 7 wazde 13 loidunseu
mMangranelunsmUANNsEUINNNTOUEIR MIInass NMsldane Msiemu wavnsasu
1Unans 1nnsiudisesseifiensdlaniduviodnuvesussmalng laslkinns
Amuaviudlvfidwefinaunans sen9dudisesdneiiiensdaniduniosniy
Tudumeunsoyifsuusssnusieine fvuadadiusunans emsiudisedneiiio
nsdlaniduniodnfudesulssanusedeimunegiuasiada fuuninguszasd
LazYeULNNTinaTIIUNaNs Mensiudisesiieiiiensdlianiduniodndulidaiau
fuualiinisdnasiuazduneunisdnassliiesiniaiiotoaiunslddnsaunans
semsiudsesineiionsdgnidundesndulidulunuinguszasd wagdvuals

finsAnnu asvaeun1sldineaunans Menstudrsestneiiensdianiduniednlu

MFUL) L 60



Nsansimand aminendousifimans 99 6 atui 2 (nsngrau - Funeau 2566)
Ingsganuazd1inaun1Insaduliuiueg1livse@nsamnelaiten1sndans

MULUIAA NENNTT waENgunTAuANIUUsERMiensalanidu Tiinanuduas

LAZANUEITUNINITARIVDIUTLNALUSL 8281298V AN IN89UUTE U ULR LAY
AnUsglevigegannyssmvuyiing

AdARY: sunas; sulszinasiiensdlaniduniod iy, nseuitenienisnds

MFUL) L 61



NIestifienans unIngrdewdivais UM 6 atui 2 (hsngrax - Suneu 2566)

Abstract

This study aims to study legal measure to control emergency spending,
using qualitative research methods and interviews with experts on the subject.
The study found five major legal problems and law enforcement problems: approving
parliamentary emergency spending budgets, controlling emergency spending
proportions, determining emergency spending distribution targets and scope,
emergency spending not meeting targets, and checking emergency spending by
the National Assembly and the Office of the Auditor General of Thailand.

These findings suggest that appropriate legal measures to control emergency
spending in Thailand should be made more rigorous by amending five main laws:
Constitution of the Kingdom of Thailand, B.E. 2560 Section 144; the Organic Act
on State Audit, 2018, Chapter 7; State Fiscal and Financial Disciplines Act, B.E.
2561 (2018) Section 11 (4), Section 20 (6) and Section 24; Budgetary Procedures
Act, B.E. 2561 (2018) Section 51; and regulations on emergency spending from
2019 Section 5 Section 7 and Section 13. The aim is to serve as legal framework
for controlling emergency spending approval, allocation, expenditure, and supervision
processes and denying requests for increased emergency spending. When approving
expenditure budgets, emergency spending proportions shall be determined by
reserves lists paying for emergencies or necessities. Emergency spending allocation
purpose and scope shall be strictly stipulated. Emergency spending must clearly
stipulate that allocation and its procedures must strictly prevent emergency
spending from failing to meet targets, requiring emergency spending monitoring.
This effective payment by Parliament and the Office of the Auditor General of
Thailand should follow rules of good financial discipline to control emergency
spending. In doing so, emergency budget control concepts, principles and theories
will be more effectively followed to achieve stability. And long-term national
fiscal sustainability will enable national budget expenditure to best benefit Thai

citizens.
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Learning Development, I 1 avuit 1 @WnsAw - lquieu 2559), 9N 5.
' Global Facility for Disaster Reduction and Recovery (GFDRR), FINANCIAL PROTECTION
AGAINST NATURAL DISASTERS, (World Bank Headquarters 1818 H Street NW Washington
DC 20433 (U.S)), p. 28.
8 IMF, Preparing Public Financial Management Systems for Emergency Response

Challenges [Online], 21 September 2021. Source: https://www.imf.org
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' Marvin Phaup and Charlotte Kirschner, Budgeting for Disasters OECD 30™ Annual
Meeting of the Working Party of Senior Budget Officials [Online], 16 January 2020. Source:
https://www.oecd.org/gov/budgeting/42407562.pdf
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% OECD, Public Governance Reviews [Online], 26 May 2021. Source: http://www.
oecd.org/gov/publicgovernancereviews.htm

! OECD, Best Practices for Budget Transparency [Online], 21 September 2021.
Source: https://www.oecd.org/governance/budgeting/Best%20Practices%2 0Budget%20
Transparency%20-%20complete%20with%20cover%20page.pdf

2 IMF, Preparing Public Financial Management Systems for Emergency Response

Challenges [Online], 21 September 2021. Source: https://www.imf.org
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2 public Finance Act 1989 Article 25
24 public Finance Act 1989 Article 25A
% Budget Law of the People's Republic of China 1994 Article 40
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Abstract

The African green monkey (Chlorocebus sabaeus) is a primate species
native to Africa. However, it has been reported to have survived and become
an alien species in two other areas of the world: the area of the island nations
in the Caribbean Sea and the United States. They have successfully adapted to
the ecosystems of these places despite being an alien species, which is having
a negative impact on the local natural resources.

According to the study, African green monkeys reside in an enclosed forest
setting on a private business property in Bangkok. African green monkeys have
adapted to and lived in that area for a long time. According to the authors’
estimates, this group of African green monkeys is an alien species, but in the
case of foreign countries, it is a non-invasive type. However, when considering
case studies from other countries, Thailand should have a precautionary management
guideline for African green monkeys to prevent problems that may occur in the
future.

The author proposes management guidelines for African green monkeys
in Thailand that consider both the welfare of wild animals and the sociological
and cultural ecological factors arising from the area’s relationship between African
green monkeys and humans, as well as the prevention of potential incidents
that may harm natural resources, as follows: 1) The authors proposed the species
recognition of the African green monkey as an alien species in the Cabinet Resolution
on February 20, 2018, on measures to prevent, control, and eradicate alien species
to create awareness of the legal status of the green monkey, which will allow
relevant agencies to set up guidelines for assessing the status of the monkeys.
2) There are various acts in Thailand that address the management of alien species,
but those laws are important in solving specific problems. There is no central

law specifically addressing this issue. Therefore, it is suggested that a central law
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be passed that is specifically designed to address these issues to implement

more effective management of alien species.

Keywords: Chlorocebus sabaeus; Alien Species; Legal Measurement
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P 1

? yqyeis Shedglay, nuuneduaadsu3euiiisy, (Nsammamuas: Tasmisisuas
MisdelSsunuLlRAIEns UMINYAUSITUAIERNS, 2560), N 12-14.

10 Gérard Galat and Anh Galat-Luong, Chlorocebus sabaeus in Mammals of Africa
(Vol. lI: Primates), Edited by T. Butynski, J. Kingdon, and J. Kalina, (London: Bloomsbury
Publishing, 2013), pp. 274-277.

"' F. E. Poirier, The St. Kitts Green Monkey (Cercopithecus aethiops sabaeus):
Ecology, Population Dynamics, and Selected Behavioral Traits, Folia Primatologica, Volume
17 Issue 1-2 (December 1972), pp. 20-55.; McGuire, Michael T., The History of the St. Kitts
Vervet, Caribbean Quarterly, Volume 20 Issue 2 (1974), pp. 37-52.

12 Deborah Williams, An Introduced Primate Species, Chlorocebus sabaeus, in

Dania Beach, Florida: Investigating Origins, Demographics, and Anthropogenic Implications
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of an Established Population, (Ph.D. Dissertation, Department of Biological Sciences, Florida

Atlantic University, 2019).
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3 Justin Springer, Best Practices in Green Monkey Deterrence: A Manual for
Farmers in Barbados, (Barbados, The Ministry of Environment and National Beautification,
2020).

1 Kerry Dore, An Anthropological Investigation of the Dynamic Humanvervet
Monkey (Chlorocebus aethiops sabaeus) Interface in St. Kitts, West Indies, (Ph.D. Dissertation,
Department of Anthropology, University of Wisconsin-Milwaukee, 2013).

15 Michael Muehlenbein and others, Travel Medicine Meets Conservation
Medicine in St. Kitts: Disinhibition, Cognitive-Affective Inconsistency, and Disease Risk
among Vacationers around Green Monkeys (Chlorocebus sabaeus), American Journal of

Primatology, Volume 84 Issue 4-5 (May 2022).
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3.1 Msdan1saadienludnelseme
3.1.1 d@n1uzvesduden

1

MUNSANYIVEY IUCN wudrdaderegluaniueiianudesdisenisayiug
(LO) wringelsAid anuzveuuIlinduIuyssyInsvesdudetninnisuseiiiuves
v A 1 « O 9 1Y & o ¥ 19 1
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N3N TEMINIRTIRE WA Ta Lot U MTTS 9NN BUN TDINANE ANIINITNEAT

16 Sara Johnston and others, Detailed Analysis of the African Green Monkey
Model of Nipah Virus Disease, PLoS ONE, Volume 10 Issue 2 (February 2015).

7 Michael Lo and others, Remdesivir (GS-5734) Protects African Green Monkeys from
Nipah Virus Challenge, Science Translational Medicine, Volume 11 Issue 494 (May 2019).

8 Amy Hartman and others, SARS-CoV-2 Infection of African Green Monkeys
Results in Mild Respiratory Disease Discernible by PET/CT Imaging and Shedding of
Infectious Virus from Both Respiratory and Gastrointestinal Tracts, PLoS Pathogens,
Volume 16 Issue 9 (September 2020).; Woolsey and others, Establishment of an African
Green Monkey Model for COVID-19 [Online], 1 4 February 2023. Source:
https://doi.org/10.1101/2020.05.17.
100289

Y Sery Gonedelé Bi and others, Chlorocebus sabaeus, (The IUCN Red List of
Threatened Species, 2020).
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2 Woodrow Denham, West Indian Green Monkeys: Problems in Historical
Biogeography in Contributions to Primatology, Vol 24, Edited by Frederick S. Szalay, (Bazel:
Karger, 1987). pp. 1-78.

2 Michael McGuire, The History of the St. Kitts Vervet.
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22 A, M. Boulton, J. A. Horrocks and Jean Baulu, The Barbados Vervet Monkey
(Cercopithecus aethiops sabaeus): Changes in Population Size and Crop Damage, International
Journal of Primatology, Volume 17 Issue 5 (October 1996), pp. 831-844.
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9 Courtney Woolsey and others, Establishment of an African Green Monkey Model

for COVID-19 [Online], 14 February 2023. Source: https://doi.org/10.1101/2020.05.17.100289
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% Deborah Williams, An Introduced Primate Species, Chlorocebus sabaeus, in
Dania Beach, Florida: Investigating Origins, Demographics, and Anthropogenic Implications

of an Established Population, pp. 22-38, 50-81.
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9 Kerry Dore, An Anthropological Investigation of the Dynamic Humanvervet

Monkey (Chlorocebus aethiops sabaeus) Interface in St. Kitts, West Indies.
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Abstract

Before the arrival of Artificial Intelligence (Al), legal work was the profession
that required specific knowledge and expertise. Consequently, those with no legal
background could not easily take away the work. Due to rapid technological
development, the age of Al has begun with dramatically strengthened advances.
From being a “facilitating tool” for humans, it has become a “human replacing
tool.” As Al could work even more efficiently than humans in many fields, therefore
a big concern is that human jobs could possibly be replaced by Al. Nonetheless,
one of the jobs such as “a lawyer” is viewed as unlikely to be replaced by the
new technology. Henceforth, a lawyer, be they law students, lawyers, or even
judges, apparently underestimated and overlooked Al. They envisage that Al can
never compete with the human brain as the law has such complexity, spirit,
ethics, and a legal code of conduct that only humans can fully comprehend.
This may lead lawyers to underestimate Al in the long run. This article has compiled
the remarks that the author views as beneficial and specifically relevant to “law
students” who are about to step into the labor market and whose potential
competitors may not be restricted only to fellow human law students from various

universities but also Al in the future as well.

Keywords: Artificial Intelligcence; The Age of Al; Lawyers; Legal Education in Thailand
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Tech [Online], 9 May 2023. Source: https://www.youtube.com/watch?v=gMsQO5u7-NQ

' Surur, Ex-Apple Employee Reveals The Disappearing Computer: A Glimpse
into a Future Where Al is Everywhere [Online], 9 May 2023. Source: https://www.bigtechwire.
com/2023/05/09/ex-apple-employee-reveals-the-disappearing-computer-a-glimpse-into-a-
future-where-ai-is-everywhere/

2 nfiuns ynsdums, nguaneiuleyiuszheg, wih 499.

'3 Star Wars, R2-D2 [Online], 13 May 2023. Source: https://www.starwars.com/data
bank/r2-d2

" Nick Barney, What is artificial superintelligence (ASI? [Online], 13 May 2023.
Source: https://www.techtarget.com/searchenterpriseai/definition/artificial-superintelligence-

ASl#:~text=Examples%200f%20ASI,the%20abilities%200f%20a%20human
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3. Al iU9N1INYNUY

fuifiunanimmssuiinnuiimiives Al ldenailfinnguuneidssienis
Teen’® saufleriountsdl Al dunefffieseienl i’ suveatinngraneduunu
fmalulafazduunuildenun witlgdumsimiwesneluladviilviaandile
waznmanduasuliidle Al amnsovieunatsegsliiniuyud! uwhtnngvane
vansAufinadotuinnungmnedunuilienaazgn Al unuivSoudanululy usiue
ChatGPT weUnALAtuLYAUDAYDIUTEN Openal Ailasiafign o rziifinenay
Adusienilein o0@n “nneany” Wuniduendni Al liaansounuild 1ilesan
Aquinefiaududounazdnifuiinng Al ldannsatuiedeuldmndsimainnng
wuz1vesuywd'® Adsonaviliinnguaisenaisueulanazussiliunansznuyes
welulaslusyazenduiull §5il Roy Amara dninenmaniynanisendnuagnan
Vi “ruhossadunansenuveunaluladlussezduguiuluasUssidunanseny

luszgzeradnauly ' wsrzlaguulaiinisdn Al 8819 ChatGPT wildlugaamnssy

' Steve Lohr, All. Is Coming for Lawyers, Again [Online], 13 May 2023. Source: https://
www.nytimes.com/2023/04/10/technology/ai-is-coming-for-lawyers-again.html

' Tech Talk, Al Mawd1umaunutinnguuie u,azmanmaLi‘;lmamsl,l,snﬁmqwé
viheusauiu Al lugsiawiseutan [poulayl], 13 wauaau 2566. unasiiun: https://www.tech
talkthai.com/ai-is-replacing-lawyer-in-document-analysis/ LLawgﬁmmiaaﬂaﬂ, USU. DTN
unnu.fnluardwlinneu m‘s‘amﬁuﬁnnm.saa%’uqsﬁaﬁ%ﬁa [eoulail], 13 wauaAy 2566.
waafia: https://mgronline.com/smes/detail/9630000043302

" Kai Fu Lee and others, Al 2041: Ten Visions for Our Future Al, (New York: Currency,
2021), p. 344.

8 §1uiAugRa, ChatGPT AouLed 10 a1dinil Al viunulalld wiauwawa [peulatl], 13
NOWNIAU 2566. wiaeTiaN: https://www.thansettakij.com/technology/technology/558429

¥ Thevirtulab, What is Amara’s Law and why it’s more important now than ever
[Online], 13 May 2023. Source: https://thevirtulab.com/what-is-amaras-law/#:~:text=Roy %20
Amara%20was%20an%20American,effect%20in%20the%20long%20run.%E2%80%9D
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F19 9 BENNTNVINTWET “9unguune” (legal work) wad® Belundntiu ChatGPT

v =

gnWanauanestud 4 wie GPT-02! quiluszAvBamunninfuegininsglan
iy Sudeyaldisnmuazimidsde Winadndfeniadouesuisnin Savmanyvie
AneinmuazssutBnMAMSUinITsEnn? aaenaudieuauiiiyudiagiein
Inluagdeddanufnasisassregaunnd denenieiiviuainnistoudeyaiioin
#oensl GPT-4 WeuBosnuieatueyls? daldanlintalus

GPT-4 flafluszavsnmannmeunszvisannn “Immsaniangynefidudeu”
TunsaeuiwAtiuginanmsgiu (Uniform Bar Exam: UBE) wesanigeiuiniiusznauluse
YoanuuuUsty (Multistate Bar Examination: MBE) 81l (Multistate Essay Exa:
MEE) uagaaanansolunsufifieu (Multistate Performance Test: MPT)® 8nits

Lilsurgounusssun widhaeuldnguuuiia 75 wWesidud aniianaie 68 wWesidud

2 Techsauce Team, PWC [Uafa Al Chatbot dm3utinnguune ieriindszansam
n159i9u [oaulail], 14 NOWNIAU 2566. WIETIN: https://techsauce.co/news/pwc-introduces-
ai-chatbot-lawyers

2L 4390 OpenAl leina1dls GPT-4 13110198519 GPT-4 Iuﬂ%y’qﬁlﬁsumElmsﬁﬁmit,%qﬁﬂ
goufumsiousunmuazdeniny uagnsuansuadninounduiedenuiufaziauaunsa
teenduywdluvate 9 dululanuriennnuduass wifuansUssansamsedunywdniunae
1ATFIUNMANTNLAENANMTEg 9 srustelsluduled OpenAl 7 https,/openai.com/research/
gpt-4

2 The Matter, \Unfia GPT-4 wwauamaasdulna viezlsiutulddhe [eoulad), 14
WOBAIAL 2566. UNETIAN: https:/thematter.co/brief/199092/199092

2 pPTV Online, ChatGPT ynaenrsiinifeuiiens niisdefidsulasieloyaiiunatn
[ooulail, 14 NOWAIAU 2566. waafian: https://www.pptvhd36.com/news/%E0%B9%84%EQ
%B8%ADYEN%B8%97%E0%B8%B5/191081

4 Gmmﬂw]mmaﬁuﬁﬁQLG?Jaugué’u’jwLﬁmmﬂmma%ﬁmsﬁ Wevgnameveiley
wuvanedludtagusiaannsld GPT-4

% National Conference of Bar Examiners, About the UBE [Online], 14 May 2023.
Source:  https://www.ncbex.org/exams/ube/#:~text=The%20UBE%20is%20designed%20to,
admission%20in%200ther%20UBE%20jurisdictions
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wazifisaneiiazoglulosidudlngd 902 Wunsduaziiioursnisngraneusinsyis
AEn319158 Daniel Martin Katz mansna1sdnguuneuwisandunaluladuiadadused
unng1dedanln nanliluunanuvenerii wanisasuiuivudinaded GPT-4
Ieuansifundriannsavinusungmneiisudoulfifiouifuvieaninuywd?

MEUINNTRNAAT “vse Al aznununtdnngranglaass q 2%

Progression of GPT Models on the MBE

2
F

-
3
¥

Average MBE
Passing Range

g
B

Q12019 Q42022 Q12023

Correct Rate
g g
Z F

g
2

Random Guessing

20%

GPT-2 ada babbage curie davinci GPT-3.5 ChatGPT GPT-4  Student Avg.
001 001 001 001 (NCBE BarNow)

B GPT<=35 GPT-4 W NCBE

wruiidsnamagveuliiusydvsnmues GPT-4

lududeapuuuuysidy (MBE) 1189011805 s ukaUseansanvesausuywd®

2 Kevin Dollear, GPT-4 Passes the Bar Exam [Online], 14 May 2023. Source: https://
www.iit.edu/news/gpt-4-passes-bar-exam

" lbid.

8 Niels Martin Brochner, Will Al Replace Lawyers? [Online], 14 May 2023. Source:
https://www.forbes.com/sites/forbestechcouncil/2023/05/25/will-ai-replace-lawyers/?sh=5d
9128eb3124

2 Katz and others, GPT-4 Passes the Bar Exam [Online], 14 May 2023. Source: https.//
ssrm.com/abstract=4389233 or http://dx.doi.org/10.2139/ssrn.4389233, pp. 4-5.
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919974

=]

Juigeusuiulagunsnalgitniwingvuisiiaing
FUGau® n1suneluinwelunisidwaziniuniwiNgudoy
sanansindesldiand@nwianst®! egrelsinunislutaining

I9UTTUUNITITYUNITAOUAABAIUNITAOUTANA LUNITLS Y

nsaeunguinglulssmelne fe “iuviasd ludiuanudile”

30 WoYAAU 2566.

Vl’]lﬁ/iﬁﬂﬁﬂ‘lﬂ’]ﬂ{]ﬁﬂ’]ﬂ@’]ﬁ]ﬁ]@\‘iﬁ]ﬂWU@%ﬂUﬂ’]i‘Vla\‘iﬁ]’WYJ‘UVl LET:

NOVUIBLAZAAN NN I TULUUNMTISHUNTABUAR DAY https://www.
nsaeuTanaTslussRuUS s kasuRTufinfiftedoulos \exisnexis.com
p19liiBeronsinseiuayimnissdurionguinienguaneinninyiliadives
nsAnuwIngrunegnyitatsas® Snisanfisuludesendnurlsznisegianisaey
iierihsussmsiduginnwwdoninausunsludnsilneenadmalsianitunisinm
lzu'dﬂ,uizﬁu%uﬂ%mmwm%w%aﬂ%mmﬂmaamuﬁammiérﬁaauﬂgwmaawgﬂmwﬁq
e 41 nnudnges levn videRnsTiimuaniangranslumsGeunsaouliide
Ron1sasUUATMgN KinIn® wseninanudenisiueuaneavilian dunisane
lifunfeuvdetindnueiaddninlilfesniEou®
dowmaluladfadandunuwlussnsngmnenintu dmisilasdeslsidui
wudadedolsiusouves Al Ae ausswes Al fiGond1 “nsBeuiiBedn” (deep leaming?

VI Al gnansadszananadnaseyaummangesinsuaziiusednsamlaeianis

%0 Katz and others, GPT-4 Passes the Bar Exam, p.1.

! bid.

* fiasal ATeMIne1dl, AMRWINEIAagnT META wisuitnudialne [eeulail, 30 ngunia
2566. unasiian: https://www.the101.world/meta-of-the-thai-bar/

* James fuanajaes, Wiladwryvesifmaniie mailiaudedndedimmyisssue
[eoulail], 29 wawaIAL 2566. WasPiun: https://www.the 101.world/law-must-survive/

* Soafeafiu

35 w?ﬂmj wavAmy, Al 2041: 10 Soudmnalulad Al wisauan, (NJUNNUNIUAT:

dnAundaln, w.U.4.), nia 50.
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UsgAvBamidaiinal 1wy annsadiuanuduiusidntesviedudouiuniouyd
wihlaieliiudunndsaidoweniuiausauliondaneanald® nmaFeunsasuy
wuuiiunisvisssidunnguineviomfimnu niilessananauazmneung
ngusneiiesegnafeudhsdunasiseuianaislimseslsfunsiaadunsanm
wenemazaanesauliludivaneanatiuies

Jagtulurnisngruneniaenwueg 1dinanungmang (law firm) viaiewms
#8019l Al Tunsvieumaneduieudnisduaimnanguane (legal research)®” i
HYIEUIEAIY (legal assistant) Tun1sAsIaapUONENT ATIWVIHYT WagduAuNg

szideuazmMANINENAeoIN el UsEEZNA WIS WU Al A7 “Casetext”

In California, does a landowner have
a duty to obtain permits to build
structures on their property?

California law generally requires

landowners to obtain permits
from the local government...

LHUANFINEUAREeE1 N5 Casetext AuaivIngranesen gLy
Joudawin “lusgundnasidoidrvesifuiniidesveoyymnoasruioasrs
Fegnarsuunsndauvesnunials 27 aeluszozinanlaiiiunit Casetext mouin
“srungnanevessgunanesidelaeiilvududrvesinudadldsveyanansyuia

N, ">

% \Spquieaiy, win 54,

*" Josh Kemn, Al in Law: Transforming Legal Practices [Online], 20 May 2023. Source:
https://www.clio.com/blog/lawyer-ai/

% ﬁﬂwﬁauumﬁm@ﬂﬁﬁﬁﬂl%ﬁ Casetext https://casetext.com/

¥ Casetext, [Online], 20 May 2023. Source: https://casetext.com/
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uennidainisth Al inlivimihdununsena Wy weundinduvesuith
DoNotPay® Aledauaiaunlag Joshua Browder Tlaunuuaiesiiléadn “mnean
vuguAAuLInYalan (the world’s first robot lawyer)”*! iuu3nnsitieguilan
Famsuszidiudungmnesa q Tagldsududosimueeudusnmsyaneasuna
sUAR TRAMUALVNNALNE W TBWBNEISVINNYMINE LU MIFeNaUsIUNe MY
vannamvaey ButlesafuagnisdesFeudomisdenufuian® ueniniueundiady
DoNotPay Ssansnsasvimihiliasliounsenszdusienislsiduugihuddnaginesya
vidolimanaezlslumalithe® weundiadufananliiunsnouduogisnnisued
Browder lneenundeuteanusuninmesdiusiveaen® 31 “Jaguuladnisilessos
U39 Celsius Network'® tieiSensasnudemelulsuduiesusnsuamyaeuaaiiu
994 (cryptocurrency) n31 1,000 Ad Tw 42 557 egnslsinuilagiuuism DoNotPay

o w

maﬂﬂizauﬂﬁymgﬂﬁaﬁaﬂL“ﬂﬁﬂamjm (class action) Ine Jonathan Faridian Tugnue

© Prusmsinudvleduazueundinduuulnsdnmitadeud Anwdeyaiinidalaiivled
DoNotPay https://donotpay.com/

* Emma Roth, DoNotPay is launching an Al chatbot that can negotiate your
bills [Online], 25 May 2023. Source: https://www.theverge.com/2022/12/13/23505873/donot
pay-negotiate-bills-ai-chatbot

%2 Bharat Sharma, Law Firm Sues 'World's First Robot Lawyer' For Not Having A
Degree [Online], 20 May 2023. Source: https://www.indiatimes.com/technology/news/law-
firm-sues-worlds-first-robot-lawyer-595686.html

* The Matter, 1% Al fuinfiaun1ug@sssy siusudnuIea21131n DoNotPay 1n3e
ganluaaauige uafausn ooulatl 20 wuniau 2566 undsiiun: https://thematter.co/
brief/193954/193954

% Joshua Browder, We have now initiated over 1,000 small claims lawsuits against
@CelsiusNetwork in 42 States [Online], 25 May 2023. Source: https.//twitter.com/jorowder1/
status/1538951540618063872

* gliusmsaunissulnuasdduaiulamesisud eseldlu Fatman, Celsius Aaagls?
Budduasulauaanda dnrdegndumueal leeulayl], 25 fquisu 2566, undadiun: https//

cryptosiam.com/news/what-is-celsius-network-platform
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DoNotPay dsdayayunitthuvennlnedidslulidsdyaluliadyndnde liawnsa
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Y a v =

drvamnsuennatmanulussfuiidosnts uenaniliundidistuiiedeuinig
adnauiUngIdyilindusesninliifiviolignaesaunlaiannsaldiulde
vl aninalauarfanindusesiidssuas sunsounseduilnauazaisisamy
Snvisdvenatihanssmvululunsiiiaudenasnaisduilaald iesannuidy
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vosnusAy uenaniludiesdlddsdansdiduilansenisldueniiady
DoNotPay LiteldudstofinmiFesinsaansa windudeaderuiuiads 114 avigreadnd
esanueundindusananlalldneundumneion wdsanweremenidndadiuilan

Aanamgnsgniseniuasssuiiennsainsanndn® wasvelimaiimdefuoundiad

DoNotPay® falusununiaulanasinnenunsldinrassiisiidadelulufiemla®

% Sara Merken, Lawsuit pits class action firm against 'robot lawyer' DoNotPay
[Online], 20 May 2023. Source: https://www.reuters.com/legal/lawsuit-pits-class-action-firm-
against-robot-lawyer-donotpay-2023-03-09/ and Jonathan Faridian v. DoNotPay Complaint
Source:  https://fingfx.thomsonreuters.com/gfx/legaldocs/dwvkdzbjxpm/Faridian9%20v.%20
DoNotPay%20Complaint.pdf

" Lauren Leffer, DoNotPay, the 'Robot Lawyer,' Is Being Sued [Online], 25 May 2023.
Source: https://news.yahoo.com/donotpay-robot-lawyer-being-sued-160500901.html

* Ibid.

* Ibid.

>0 mn;ﬁémauiﬁ]ﬁmmmﬁéﬁﬂénmmmL%ﬂﬁq%aaﬂaﬂﬁlﬁﬁL%Uiszjﬁsumma%y’uﬁmt,m
uwadresifledeiauai (Case Number): CGC23604987 ¢ https://webapps.sftc.org/ci/Caselnfo.
dl?&SessionID=6CDEEB204079D30C44B2C9608AC82C290C35D463
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felunindu drfnaunguunsunausis 1 Al fld8ed “Harvey A7 anls
nurwaMNludTnaulgeu®? wu Penuisaulunisiesg 5198y AU
a0uzvR3RaNs (due diligence) Audunguing nguiesudeuilifeadedliiuszansnm
unu Hudu Fenusnardunuiithdneilnnudenueasdul (unior assodiate)
fnldsusoumneliiinu fifineldnisguavemunearuviudiuuem (partner) daty
yntinAnyngrenegniindlififiesenungrneuuiiuguwemsviosh anuansn
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>1 Allen & Overy, A&O announces exclusive launch partnership with Harvey [Online],
20 May 2023. Source: https://www.allenovery.com/en-gb/global/news-and-insights/news/ao-
announces-exclusive-launch-partnership-with-harvey

%2 Snitg nmsasviAueatnngringludtinaunguineluansyawsn answenandng
wazkAwIN1tuMsly ChatGPT wag Al Tunuaungvuielagan1du Thomson Reuters U51n431
Yovay 82 1¥091 ChatGPT way Al anunsmhluldruauiunguineld fesas 51 Woinaasld
ChatGPT way Al fususunguane aviouliufeiruaifiudeuudadise Al luasmisnguneg
Sullufirmauanunntiy s1usielalu Thomson Reuters, New report on ChatGPT & generative
Al in law firms shows opportunities abound, even as concerns persist [Online], 20 May
2023. Source: https://www.thomsonreuters.com/en-us/posts/technology/chatgpt-generative-
ai-law-firms-2023/

>® Joe Palazzolo, Why Hire a Lawyer? Computers Are Cheaper [Online], 20 May 2023.
Source: https://www.wsj.com/articles/SB100014240527023033792045774726335917693367cb
=logged0.17135589593090117
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5. Undnwnguunglusunanaisluagisls
tinivnisuagtinnguanemlanvanevinidedn wlf Al azaaeuniuluewian
Sulndil Al Adsllonaunuiithnguaneld demmuainiinuuuesnamisie Al fsads
foRinwaineguosaiauaze1avy “uasu” (hallucinate) wiawieaidoauistuaina
foyavasuauilimuieanaluigingesn avsgeuisniaunilsde Steven Schwartz
wlF§uneumINeaIngnAude Roberto Mata TWilesnfuniaiomilsgiuaziie
Schwartz I6l4 GPT-a Haegsiedganansensdudutoyauazsmfinnumsndaile
19dssioma Ul Schwartz ndugn Mata flesndugnuiudoyaiia®® iesangfinnnun
Tupdiwuidfimnwisrsdafigniuiianluailifioge3e® deun Schwartz lseenin
volnwwaveausuludilinisiduarednualdnes (affidavit) ¥ viuesi wilieeld
ChatGPT 1 uunasdududeyanguuisuineunasaszozina 30 Uidunuisainy
Fslinsrvireradanuduldldindeyadlduieraduia adfnanegsening
N13RAsUIvBsAaRTIsansgdmiulanimeauldvesiiigesn®® ilvtdnnguuie

Tusnsusewaldmnuszainse Yalun1sly GPT-4 unndsvuaztululanunganuin n1sun

>* Daniel Schwarcz and others, Al Tools for Lawyers: A Practical Guide [Online], 23
April 2023. Source: https://ssrn.com/abstract=4404017 or http://dx.doi.org/10.2139/ssrn.4404
017, p. 3.

> Team Techsauce, nurgAululitgasninuilos nasld ChatGPT 428%i1Af wasiy
né’ulﬁ%’a:&mﬁa leoulay], 2 lquieu 2566. T GRUITEE https://techsauce.co/news/lawyer-
made-up-case-by-ai-chatept-wrong-data?fbclid=IwAR0324sRTOPFwC4r754zy9dwSyplUigS7CF
kzC_h2KVVOrwcsr-4ZhOAza0

*® Ramishah Maruf, Lawyer apologizes for fake court citations from ChatGPT [Online],
25 May 2023. Source: https://edition.cnn.com/2023/05/27/business/chat-gpt-avianca-mata-
lawyers/index.html

>" Affidavit of Steven A. Schwartz [Online], 1 June 2023. Source: https://storage.court
listener.com/recap/gov.uscourts.nysd.575368/gov.uscourts.nysd.575368.32.1 1.pdf

>% Ramishah Maruf, CNN Lawyer apologizes for fake court citations from ChatGPT
[Online], 1 June 2023. Source: https://edition.cnn.com/2023/05/27/business/chat-gpt-avianca-

mata-lawyers/index.html
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Abstract

The primary objective of this article is to analyze the legal status of the
specific term “Digital Legacy” which lately appears in technology-related articles
introducing a new function of social media accounts and smartphones under
Thailand’s Civil and Commercial Code. The main reason for raising awareness of
legal issues lying under the “Digital Legacy” comes from the status quo of Thai
society, the direction of which faces digital transformation with a firm intention
of leveling up the country using a digital economy. Meanwhile, there is a high
tendency for the expansion of the Thai population using the Internet, smartphones,
and social media. Even though in Thailand, there has been no such case of heirs
requesting accessing their deceased person’s social media or smartphone account,
which may deem as digital inheritance, the issue is around the corner. This kind
of case has occurred around the globe, and the author will provide real cases
with court judgments from the United States and Germany as examples. The
supreme court of Thailand already made a judgment in an analogous case of
interchanging messages via Facebook, in which the legal status of those messages
and interactions sent can be interpreted as written evidence acceptable by the
court. In this paper, the author will examine the legal status of the “Digital Legacy”
and whether it could fall under any “Forms of Wills” according to the law of
succession of Thailand’s Civil and Commercial Code. If the answer is no, the
next question will be whether the “Digital Legacy” could be applicable to any

legal principle under Thailand’s Civil and Commercial Code.

Keywords: Digital Legacy; Forms of Wills; Law of Succession
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International Journal of Law and Information Technology, Volume 2 Issue 2 (2014), pp. 134-
135.

> Marcus Dittmann, German Federal Court of Justice: Facebook Must Grant Heirs
Full Access to a Deceased Person’s Account (Update 2020) [Online], 1 May 2023. Source:
https://ihde.de/en/german-federal-court-of-justice-facebook-must-grant-heirs-full-access-to-a-

deceased-persons-account-update-2020/

MFULJ L 154



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

a a  a

avslunisfuusanvesmemuinewdnsluteyadiuyana lneginnnuiluesnueila

[
U a aa

fnduadtviuniaianuiudendiddn neldudnnguuisuisyszanangvaneuns
wosiu Liflanudnduiaedesu foRdeusanlundidnaliuansannnindusan
vl

naRfiAntuesdusessmartllldfifioud 2 aRdhednsiionand vilsiAanis
nszviinauduussnseiionanussnfliveTludeaiife aseunsaiuszauvg de
dnideulnmisdiny muvisinnguane dmadunisadreussnanduludeusom

doluideaiiifensausninsinviiedeauisalnu auwdunuiveanisiiruaulauie

sy a a i =

sisunsianunisendn “Digital Legacy” Tuun wialvlddnydlodvailinenie

]

. :
< v a A W a

Wvedlnsfnvidleeauisaliuaiusasirnungauneatydiiedan13daiens

<

= ! [ aa v [ = Yo A A 14 o e A 14
Soninduusanniafdianadsaniglidyiviednvednsdnviedalineald lne

a L3

feazBuauanansiululuudazunanesy sndegradu wednlafiadien fuie

v

“Legacy Contact” (a@unanUy®) inelvgldUndauisadnnisusanniemaviaveny
Tnensimualiamtienevdnsliyanaduaiusaiinguasasldnudaydmadnde

wasnfinulaidedialiuds galasvansilugdunentaydazaiuisalnaddoniny

<) A

snlvansunm auiieu afedweduiiou viadsusulnsingla wizliauise

v U

g1udanunslineuiin ) vewlidnydnuls viemndlddnydlidesnisiidnsyanala

]

[
A LY v A

Whlduasfaunsonsaliautaydls wieashsalnnadydliae o Ald nsdingld

' o
A v oA v Y 0o

UnyuseasdazUaoeUnydliae 9 wednasiiudennuineteUndvesyunnatumeiii

v 3

= =

“Remembering” #38 “Memorialized” LB LaAIANNTIANDL UTolnTANYINe
LolnuifiszuuuuRnisesus i0S 15 FulUldiiuilenduniizesendn “Digital Legacy”
Wodratayanfidnavesinvedvsdnileteleluliiuynnangninmdenlndu

Adunenty® fadunendydisaunsadifuasdnnisteyalulnsdmilolnulindsain

% Agence France-Presse, German Court Says Parents Can Inherit Facebook Data
[Online], 1 May 2023. Source: https://www.dw.com/en/facebook-court-rules-parents-have-
rights-to-dead-daughters-account/a-44642230

5 e Susin1im, Digital Legacy Wilunssuddiia [eaulawl], 4 weuniaa 2566, uviasiian:

https://medium.com/@tiscomastery/digital-legacy-80682700e696

MFULJ L 155



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

waslnsdwsine sisil adesiinisfigainiame wu nsudsnaulunseuats vie
Tnonisuanusatns Wudu dermundesdulunisldauiiasd “Digital Legacy”
voslnsdwislofeleliiu 019 yaranazanidugduneatydimualildgeanlaifiu 5 au
Tngagdosdiongdond 13 BTulY WlsuisiReafuengFuneatyierunnsisiuly
Tuwriazuszine) vl yarafiasdufFunentluisidudondudldanlnsdwifiet
loluwiiy Wmednsdwiflofioleluasidenyanaiildszuuu fuiinisilotelau
Raunenddnld mnddunesdydldssuul juRnisletienuarszuuiue1aveiomn
Fdasoteyalulnsdmilelnlusoguuvudu wu manduddeyaiduenaisiiolyd
Joyaluldseld Wusu’

dlefinnsandrin “Aenssudavia” Ainldmaifiofsganuaulaluunaniy
mamaluladitiiomidunsdouisiled®u “Digital Lesacy” meldusunusiadszana
pmaneusiazndedresUsamalne nsiglitaddenivueiiduneadyduie
fansdsfieradeninduusanmaiirauudelndeaiifovielnsdwitofoauinlnuty
felionaidoulvveansifuidonssunuulawvunilnundnnguuneindeusan
wszidlefinsanudnnsiidonssuuuusssum 1 1657 Nandningvinidenssy
dosaameiiotelinontmenuasnstion 2 aundonu Semeu 2 Autudesasaneiiode
Susosaeiletevosyinfitonssullunedu wluns fRudagvin “Digital Legacy”
lifosasaneilotelivovimenu wazwinfiansaumdnnsifidenssunuuidoules
faatu 11931 1657 Mandnidesdunsdeudeienuesiaty w1838 sRu
1aile umn159i1 “Digital Legacy” ﬁ?urﬁﬁﬂzﬂé’t,%wé’wmaﬁaﬁuaammaa Foifu “Digital
Legacy” Falsiitndnuaznisidufienssuuuulauuuniemuuszaangvunouns
wazndidvesuszimndlny ag1slsfiniy e “Digital Legacy” 1uniadenvilaves
“Fonnasuazieulunslduing” (Terms and Conditions) fifsulrnuaauiuieniu
nsarnuY sz Lﬁaqﬂﬂaﬁlﬂlﬁuammmmﬁw “Digital Legacy” lavasinsla gou
fedymanatiugonsudennasnisliuinissuiedutonnasseniedlétydtudnes

wnannesy Fetennasiananiannsalinatiduliaunguinanelinanngmuneises

* Inani Au, Digital Legacy: Mal3liaudramas [ooulatl], 1 nguniau 2566. wiasniun:

https://www.matichonweekly.com/column/article 434422

MFUL) L& 156



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

TAnssudygn uwaniausziumauront1 Jennasieany “Digital Legacy” 7vinTu

yudsludeaiivienssvulnsdwitleteauisalnudeiduenarsiduntadensely dua

[y 4 a [y

Tgasulanunguunelunsdifinguunedefuindesiinangulundsdeasansiiote

<9

Adeladenialdnialy Ussinuiatajnuaedafinineiieiiunsanigds
Faauninngini uinisdsdennuazlifinisasarsiiote uan1sdetaninunis

= 1 v

wadnazusingiesdeniy fatdu Wekdeteaugeausuinidnisditoninuass goy

[
a Y oa [ !

Suilslaindunsuanaanuiindngrudunidede’ Ussinuildowiui n1siniu
vasenagnluaanisdsdenunangindeuaunsausuldiunsainisvin “Digital
Legacy” Tugruziilunisuansanuifivangrulunidsdeoldiguiendu Wesainnisi

<

“Digital Legacy” amnsa3ivinyanalaludvih usvinnilunsaligladaydlilévin “Digital

Y Y

'
1o v Y aa o =)

Legacy” Lﬁ'aé?qmm‘mmmr;d?mwaﬂﬁzy%t,ﬁai’fﬂﬂWimmﬂmmwawadm%aaﬁLﬁa
wsolnsdnviofoauisaluuionld 11m31 1600 wiaUszaIaN)RUIBLNILAZNIAIYE
navdneli1 “nosusan” vosfaeldunnindau® ynadiavesinne naeavieans
wid wazAnauRnme 9 Feideudiuiinislduas msinnuundydfnins 1600
ansanseunquisieyaludeludvalifevidelnsdwitlefeandelnuvetineinfodu
newsAnvaaisagud ludndusostydfnguunelmitunsesiunsdanmsusan

efdvia swdunislduaznsiinunguuneluswimaderiuiuamdnduvemagegn

" ffimnwiaiagniil 6757/2560 Suasvidyadduiuland 595,500 U Anastase
ponielugnsntesas 1 dowiou Faglisutuiifuasuiuud ndsnidyanduaslitiseduiy
awszaenidy 4 ad saundudu 6,550 um msﬁiﬁmﬁdﬁammmqstzjﬁ:ﬂﬁqﬁuaaﬁiammdw
Buianun 670,000 um lsidesdsiy onlduun lidesdwnonoglsutld axlalidosinsswilauiingy
msdsdayaninarfunsaunuiiuszuuiesetiedumesile feindunisddloyansdidnnseing
e wa.uegInTIunIeBidnvseind w.a. 2544 wns 7 fawasn 9 ulddedudag
wifeanuifaliifinisasanediefelandiny winisdsionrumanatnasusngieddsisuas
landngausunladdaniufisdnasase donnunisaunusinaidssuilaladn lunsuanaanun
ﬂamwﬁiﬁudﬁhLaaimaﬁwé’ﬂgmtﬁuwﬁq%amu UNN. 17951 340 WA wﬁmué’zyaywrjﬁmiamgﬁ’u
snaglifesiufindiszuiunlans Tandlifl§unailes

8 Yszananguuneuniwaswidivdunsn 138 UryalAenliin “nswdau WAIEAIIUT I

ninwduay Inglulysn fveradsinuazersdeiarls”

MFULJ L& 157



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

wisaniusansnsusgeesuil Judulsmailissuulssinangmnevioszuunguang
anganuwaienes (Civil Law System) wulfgnfuussinelne

TowasUd et Usenisusn msvia “Digital Lesacy” lilafianugvanguane
Wuidenssuuvulauuunilsmundnnguaneidousanaeldussm 6 uisszana
nguraneusuazdvdvesing uifodutonnainslduinis (Terms and Conditions)
sevhafliv@iudwesunanriosuiiionisinnsteyaddsia (Digital Data) 7iglHad
Tndvaiifevidoiivednsdwidetoaninlviudegluvazfunnnume Ssfinatsduld

muUszananguineuskazmsdnelinannguinesesdinsudyay Wunisuans

vV

wawniinangrudunisdefiaunsaszusinszvinld Jadinalddadulanunguune

Y

Tunsdinngranedafuindesindngrulunidideasansiietogddyydeladenils

'
=

Usgnnsiaes fin “Rdonssudiva” nusnguazldiusgraunsuangluunaanumig
wealuladsuiifiunanniswlamdnsiduniedidn “Digital Legacy” 1ioTiasziiunda
lilddaomugmangnedirdnvasduiidonssuwuulawuunilameliszanangrane
wianazndivdlng Jepasldiin “usanguuuuddvia” Tunisulansenaniis “Digital
Legacy” Liloliinssmuaniugyiangvang Usensiiany Wikl aleduaiinense

WveslnsAnidofeaunsalvuarlulanansianuivin “Digital Legacy” 10117 umnin

'
aa ada

yaranananely memidnsnsduneadaydlugusuusanlamungranelasie
Junisfunsanfiegluzuuuudva iWesainnesusanvesyme laun ninddunnuie

VOIHMY AABANIANT M7 UazANUTURANG 9 duAsauAqUDItayafdianeyly

= =

Unytladeaiivievselnsdnvidonoaunsalnungldtogluvasfunnnumene

FdguiltadunafufuluUssiiuises “LuuwiIndenssy” 11 Uszuia

Y

'
v wa al o [

nguunewnisuazmntyd inglutdagiudslufundyginsesiunisy

A7)

Widenssulugliuy
A371a (Digital Testament) wilUsenelneasd “wszs1vUYA9147855NTTUNI
Bidnusading w.a. 25047 Sudungrneiinsiuiiosesiumanisvhsangsumaunia
wagmdvdle o lugduuudidnnsedndliinanangmaneduideriuenarsidy
N3EAY WINNT 3 WitnsesUyaRnnaideasrudinldliihlulddaduiugsnsey
ﬁﬁwwiwnqwﬁmfi"]wumlﬂﬁﬁqwa‘zmmﬂ'@zﬁaﬁﬁy’wmﬁaLwiUN?i'au‘hJWﬂ'aﬁU

wagladin1suseniald “nszswngquininmuaussiangsnssuluniauniasnidizg

MFULJ L 158



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

foniulailiinguunedndiegsnssuniadidnnsedndunlddedu w.a. 2549
Foviu il undygfAnungruungdiniegsnssuniadidnnseindunlddedunn
“gansauieatuusnn” nadiiiiudn widdn “nesusan” muNIns1 1600 wisuszana
ngUENBLIIkazIdvgIramsaRausNisangluuuaiva Tnelidndudesd
NOVINELTRITUATUEN N MNeTes AN tugULUURRTaLTuN SN wiusznu
navhitenssulugluuuaivaduiie@ussnssuisadunsandu Seldfianiuenis
ngusneduidenssunuulawuunilduszuungmanelne Ssegnelddesniiulalvii
NUNIEIIAFINTIUNNBLENNTdnduldedu {lsunesinszswngunn
ArmualalyhunUygRnunguuneindaegsnssuniedidnnseinduldsiuun
ganssuRsItuNsandananldsznAldnndunaiunnd 15 Judh 39853nlasUnR
vesaulnglu w.a. 2566 IHUAsunlasluanifuegisfnnsglan aulnegalmion
uazdsuniidovulouwns dilwdienarsiasendoinietiedumedidn esdnsianiasy
uazlenvuiifosnisaianmdnualamunduesdnsadelmilidaulouoysganudu

[
[V RY) =

d1inaulinszany (Paperless Office) ey FaWiudimrsnuniunannguuiely
wszswngquindsnaruiielvsesiunisifidensalusuuuudidnnseindlése
Ussidiuil fvedwsiiideauengrnemssessumsifitonssuuuudidnnsednd?
Sedoudusetutauednamaeingrslugauwinisulssumsddauil
mssesuanuzmIngmnevesiiisnssylusuuuuduuennileainnszause wins
yfitenssuaniudosfiasfonseu winsviditenssulugaaiedfliasgniide
sULUUIMsAYARRazIanaanui UM TilengazfesinuunsEaTuesog1afen

WU

? F5zns anzng, WlenssuwuuBiannseling, AnendnusuSyyiv vangasifeans

UMUUAN AMETRANERNS UNINYIBUSTIUAENS, 2564).

MFUL) I 159



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

UIFUIUNTU

- Indignn Au, Digital Legacy: A audnmds pevlat], umasiun: https./
www.matichonweekly.com/column/article 434422

- I5zms gnzny, Adenssuuwuudianvsadnd, GvendnusuSgailn wangns
rmansumUadin anzifaans WnMINeausIsueEns, 2564).

- spUvAUAuATInNK Mdsdifeaazditadumagini, Arfiwinwenagnnd
6757/2560 [oulail], wiaeiiun: http://deka.supremecourt.or.th/

~ $n¥ned Jusin1in, Digital Legacy itlunssuddvia [pavlal], unasdiun:
https://medium.com/@tiscomastery/digital-legacy-80682700e696

- Agence France-Presse, German Court Says Parents Can Inherit Facebook
Data [Online], Source: https://www.dw.com/en/facebook-court-rules-parents-have-
rights-to-dead-daughters-account/a-44642230

- Damien McCallig, Facebook after Death: An Evolving Policy in a Social
Network, International Journal of Law and Information Technology, Volume 2 Issue
2 (2014).

- H. Arigato (nedi), snusanasulad Aren15vin ‘Wdenssuadvia’ [eeulail],
wnaefian: https://www.altv.tv/content/pr/6336cle33f24a6b6210db4as8

- Marcus Dittmann, German Federal Court of Justice: Facebook Must
Grant Heirs Full Access to a Deceased Person’s Account (Update 2020) [Online],
Source: https://ihde.de/en/german-federal-court-of-justice-facebook-must-grant-

heirs-full-access-to-a-deceased-persons-account-update-2020/

MFULJ & 160



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

Unmuneng)viune (Legal Miscellaneous)

AUNUYVDY “NHVUY”

melanuinnInedyn1Uszuauvaegels
The Meaning of Law

under the Rousseau’s Concept of Social Contract

algally u1duns’

919136UsEdNaInNguaneuvsy drindundfaans unimendewiiivaisg;
hnwsziutulyaien ausdimans uwninedeianeiseurauiadeiu
Natdanai Nachan

Lecturer in Public Law, School of Law, Mae Fah Luang University;

PhD Candidate, Faculty of Law, Victoria University of Wellington

v Ao

TuiisuunmIN 17 unsIau 2566; TuiuilvunAaiu 31 UnsIas 2566; TuinousuunAIIN 1 nuAMIUG 2566

" ARFansUMga (AYTANNIUAUNTN) UNNINYIE8AAIUASUNS; DAAIEAATUNIU TR

(EWTIVINYVLNLNITY) THIANTAUINTINGFY; Biafinsie natdanai.nac@mfu.ac.th

MFUL) L 161



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

UNANED

maié’fawuL%auﬁuaaqaiméaqﬁ@@mizmﬂmﬁ?u ngvanefiunumidfayogie
somstifindy warditedunosleddniivsilissmsuiaanefiat mmetauiiase
g9lsfinu umdnnsingemagiauaunangvesdinguanegluuiun
vosuvessalendunuiuldeinludszmelng lneangldnisnsaasuiuesaly
SosdayIUTENIAY LasIUYBITINARYIANIIR %wudwﬁmﬂgwmaﬁluamﬁuaaqaigaﬁ?u
vinoauienganesgsssuyey lildmnefenguaneluanudlem 4 1

o o L4

AdARY: nvang; Jale; daeyusenay

MFUL) I 162



N3estifenans uningrdeudivais U 6 atdui 2 (nsngrax - Suneu 2566)

Abstract
In the Social Contract by Rousseau, the law plays a crucial role in forming
a state. It can also be perceived as a critical instrument enabling all people to
attain genuine freedom. However, academic works that seek to interpret the meaning
of the word law within the context of Rousseau’s work are uncommon in Thailand.
According to an examination of Rousseau’s work on the social contract and the
works of foreign scholars, the word law in Rousseau’s work refers to constitutional

law. It does not refer to the law in the general sense.

Keywords: Law; Rousseau; Social Contract
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! Joel Colén-Rios, Constituent Power and the Law, (New York: Oxford University
Press, 2020), p. 29.

2 Jean-Jacques Rousseau, The Social Contract, trans. G. D. H. Cole (1762), p. 26.

> Ibid., p. 74.
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fusngoglunuiBuvessaly esndudsiildnuuzaiaaiu “mly (generality)”
lidmzidulundvosnguyaaaiiegaisldnginueimaniu udeluudvesionssy
vUsgmsfingunasiianatedudilumueugua Seaenadastumiuiiures Colon-
Rios 7191 1esannnguunetagiusjatiuiiaslideduivyranielussludnuasidy
daan Lildssmtafiagldtuyanaananslugruresdaudivuvessals ot

23R tnd® wavnguunenarglutagdudnyatuniununisnsgyimsenanssula o

®> Joel Colon-Rios, Constituent Power and the Law, p. 36; Christopher Bertram,
Jean Jacques Rousseau, in The Stanford Encyclopedia of Philosophy, (Metaphysics Research
Lab, Stanford University, 2020); Frank Marini, Popular Sovereignty but Representative
Government: The Other Rousseau, Midwest Journal of Political Science, Volume 11 Issue 4
(November 1967), p. 459.

6 Jean-Jacques Rousseau, The Social Contract, p. 28. “When | say that the object
of laws is always general, | mean that law considers subjects en masse and actions in the
abstract, and never a particular person or action.”

" Ibid., “Sovereign commands with regard to a particular matter is no nearer being
a law, but is a decree, an act, not of sovereignty, but of magistracy.”

8 Joel Colon-Rios, Constituent Power and the Law, p. 36.
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UsrnAu Marini sndaegnadlommaanganefivanglumudeuessalylian “ngvane
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? Ibid.

10 Jean-Jacques Rousseau, The Social Contract, p. 42. “Among the different classes
of laws, the political, which determine the forms of the government, are alone relevant to
my subject.”

" lbid., p. 41. “First, there is the action of the complete body upon itself, the relation
of the whole to the whole, of the Sovereign to the State; and this relation, as we shall see,
is made up of the relations of the intermediate terms.

The laws which regulate this relation bear the name of political laws, and are also
called fundamental laws, not without reason if they are wise.”

"2 Frank Marini, Popular Sovereignty but Representative Government: The Other
Rousseau, p. 459. “These fundamental laws, such as what form of government will exist
(but not who will be the governors) and whether there will be classes of people (but not

who will be in each class).”
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2 Joel Colon-Rios, Constituent Power and the Law, pp. 40-41.

' Jean-Jacques Rousseau, The Social Contract, p. 74. “The people of England regards
itself as free; but it is grossly mistaken; it is freeonly during the election of members of
parliament. As soon as they are elected, slavery overtakes it, and it is nothing. The use it

makes of the short moments of liberty it enjoys shows indeed that it deserves to lose them.”
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5 pefsdoides Quest-ce que le Tiers Etat? vasdialodnnuiaseunsnlul a.a. 1789
luvaizdiviisdarios Du contrat social vessaledfianilud a.a. 1762

' Hans Kelsen, The Essence and Value of Democracy, (Lanham: Rowman & Littlefield
Publishers, 2013), pp. 33-37.

7 fidsuveveunszanuivsnandussiliuaunmunanuiingansudssiliuaaniw
unarutuiiuartiduisssduiingn ol lumuiuresivssgand duldtividiuisdeasy
131 mndredemnuaudouveaaaldy wuidnvesgaleaninsatilugnisunasesuuinianis

Tuwnwuiiduniiandes (homogeneity of the people) Fufilsuiuinhaulaiduegieds
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- Christopher Bertram, Jean Jacques Rousseau in The Stanford Encyclopedia
of Philosophy, (Metaphysics Research Lab: Stanford University, 2020).

- Frank Marin, Popular Sovereignty but Representative Government: The
Other Rousseau, Midwest Journal of Political Science, Volume 11 Issue 4 (November
1967).

- Jean-Jacques Rousseau, The Social Contract, Translated by G. D. H. Cole,
Edited by Jonathan Bennett, (1762).

- Joel Coldn-Rios, Constituent Power and the Law, (New York: Oxford
University Press, 2020).

- Hans Kelsen, The Essence and Value of Democracy, (Lanham: Rowman
& Littlefield Publishers, 2013).

- in3edlng Wiysurad, udniugiunguansuy, fuviadeil 6 (hgunm
wuAs: ANy, 2563).

- digatfs widuns, ndnnguansusudesdy, (1gunmamiuas: drifnfis
UAsTIY, 2562).

- UasfnA grssailay, ngviansavivy a1 Tauinmeduyiuazdnene
YRINYNUGUNITULAAY 9], (NTUNNUNTUAT: ﬁwﬁﬂﬁmﬁumqmaqﬂiﬂjmwﬁwmﬁa,
2553).
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Abstract

“Virtual competition: The promise and perils of the algorithm-driven
economy” is written by Ariel Ezrachi and Maurice E. Stucke. This book is an integration
in the realm of Competition Law and Personal Data Protection Law by raising
timely questions as well as illustrating useful cases from two sides of Atlantic,
in the United States and Europe. In details, this book compares the collusion
scenarios from a traditional business, like brick-and-mortar that offers products
and services to its customers face-to-face, to new business models where the
new forms of collusions are established and beyond the reach of competition
law. This book also provides readers caveat of how powerful firms operate their
businesses and maximise their profits while regardless of our personal data safeguards.
Another interesting question was raised in the book is to what extent the invisible
hand theory of Adam Smith is still at work in the digital world. Finally, suggestions,
especially to law enforcers, are introduced by the authors in order to prevent
or deter anti-competition. Therefore, this book is suitable for those who are interested
in competition in the world of technology, and related agencies in dealing with
the problems arising from the relentless development of technology affecting
competition. These include economists, judges, Competition Commission, Personal
Data Protection Committee, encompassing law enforcement agencies. Ultimately,

the government plays a huge role in regulating fair competition policies.

Keywords: Competition Law; Anti-Competition; Pricing Algorithms; Price Discrimination
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vuzflognausngnuiuidsudiensuaussiegUasduazgunulunan uflunaUfuadu
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