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Abstract

Thailand has an aging population and a rise in dementia-related disabilities, exposing
gaps in its legal system to protect autonomy and financial security. Thailand’s reliance only
on court- appointed guardianship is the cause of elder abuse, neglect, and financial
exploitation. Without comprehensive reviews mechanisms, trust law mechanisms, and
Supported Decision-Making (SDM) alternatives, the ability of older adults to act autonomously
is quashed, which undermines the person’s legal capacity.

Japan entered an aging society earlier and showed a way forward through legal
reform. Japan has developed SDM principles alongside voluntary guardianship and review
mechanism of guardianship arrangements which promote autonomy while providing necessary
safeguards. Japan’s Trust Act (2006) also allows elderly individuals to establish trusts to
manage assets without being dependent on guardianship for financial security.

This article uses comparative legal analysis regarding statutory frameworks, practical
challenges, and potential reforms for Thailand. It also touches on matters of private
international law on cross-border recognitions of guardianship, and trusts.

These findings suggest the key reforms for Thailand in relating to voluntary
guardianship, periodic compulsory reviews, the introduction of a trust law system, and national
SDM frameworks. These measures would bring Thailand’s legal architecture in line with
international human rights standards to secure its aging population’s dignity, autonomy, and

financial security.

Keywords: Autonomy; Aging Society; Supported Decision-Making; Legal Capacity; Trust Law
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1. Introduction

Thailand is undergoing a rapid demographic shift, with over 20% of its population aged
60 or older as of 2024." With longer life expectancy,’ age-related illnesses such as dementia
are becoming a significant concern, severely impacting the ability of older adults to make
independent decisions. Among those aged 65 and above, between 5% and 20% are projected
to develop dementia,” making it one of the most pressing public health issues for Thailand’s
aging society. In 2022, approximately 777,000 elderly Thai individuals, or 6% of the total
elderly population, were diagnosed with dementia, with this number expected to increase by
100,000 new cases annually.® As the number of elderly individuals grows, Thailand’s legal
framework still lacks sufficient mechanisms to address cognitive decline. Relying only on court-
appointed guardianship has led to increased cases of elder abuse, neglect, and financial
exploitation.”

Thailand’s legal system is rooted in the Civil and Commercial Code (CCC), which
authorizes courts to appoint guardians to manage the affairs of individuals deemed

incompetent. However, this substitute decision-making model does not offer alternatives such

' Kanokwan Lueangmongkhonlet, When Thailand Enters a Complete Aging Society, What
Welfare Will the Thai Elderly Receive? [Online], 23 February 2025. Source:
https://thaipublica.org/2024/02/thailand-becomes-aged-society/

2 World Health Organization, Life Expectancy, Thailand [Online], 23 February 2025. Source:
https://data.who.int/countries/764; Worsak Kanok-Nukulchai, In Thailand, 70 is the New 51 [Online], 23
February 2025. Source: https://www.bangkokpost.com/opinion/opinion/2473977/in-thailand-70-is-the-new-
51

3 Faculty of Medicine, Ramathibodi Hospital, Mahidol University, Dementia [Online], 23 February
2025. Source: https://www.rama.mahidol.ac.th/ramamental/generalknowledge/07072014-
1302#:~:text=%E0%B8%9B %E0%B8%B1%E0%B8%88%E0%B8%88%E0%B8%B8WEO%B8%
9A%E0%B8%B1%E0%B8%999%E0%B8%9IBIE0%BE%A3%E0%B8%B0%EN%BE%SA%EN%BE%B2%E0%B8%S
1%E0%B8%A3%E0%B8%ICIE0%BE8%BI%EN%BI%EIWNEN%BEIWAAIEN%BEIBIWNEN%BE%ET7%E0%BE%AD
%E0%B8%B2%E0%B8%A2%E0%B8%B8%E0%BI%83%E0%B8%99,9%E0%B8%A5%E0%B8%B0%2020%20%E
0%B8%ABY%E0%B8%A3%E0%B8%B7%E0%B8%AD%2019%20%E0%B9%83%E0%B8%99

* Amporn Benjapolpitak, Department of Medical Services is Concerned About the “Aging
Society”. Found that the Number of Elderly People with Dementia is Increasing Every Year [Online],
28 February 2025. Source: https://www.hfocus.org/content/2023/12/29302

° Paul S. Appelbaum, Preventing Abuses in Guardianship Cases, Psychiatric Services, Volume 74

Issue 2 (February 2023), p. 123.
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as voluntary guardianship or Supported Decision-Making (SDM), which would allow older adults
to retain partial control over their affairs with appropriate assistance. Moreover, Thailand lacks
comprehensive periodic guardianship reviews to reassess their condition, reevaluate the
necessity of guardianship, or prevent abuse.

By comparison, Japan has implemented legal innovations to protect and empower
older adults. With nearly 30% of its population aged 65 or older,® Japan has faced similar
demographic challenges but has responded througsh comprehensive legal reforms. After
ratifying the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) in
2014, Japan strengthened its SDM framework,” enabling individuals with cognitive impairments
to receive assistance rather than have their decision-making rights removed entirely. Japan
also established a voluntary guardianship system, allowing individuals to appoint a guardian
in advance and ensuring their affairs are managed according to their wishes. Additionally, Japan
integrated a comprehensive review mechanism into the guardianship system, preventing
indefinite restrictions on autonomy and reducing the risk of abuse. Beyond guardianship, the
Trust Act of 2006 allows individuals to create family trusts, enabling the management of assets
without relying on guardianship. Individuals can secure their financial affairs even after a
cognitive decline by appointing a trusted family member or professional trustee.

Thailand is expected to age faster than Japan,® and proactive legal reforms are
essential to prevent a national crisis in elder care and legal protection. This article examines
Thailand’s legal framework and its shortcomings in protecting elderly autonomy and financial
security. Through comparative legal analysis, Japan’s legal framework has inspired Thailand’s
CCC.” While Japan faced similar demographic challenges, it explores how Japan’s legal
innovations—Supported Decision-Making, voluntary guardianship, periodic guardianship

reviews, and trust law—could serve as a model for reform in Thailand. Additionally, it

® Hiroki Nakatani, Population Aging in Japan: Policy Transformation, Sustainable Development
Goals, Universal Health Coverage, and Social Determinants of Health, Global Health & Medicine,
Volume 1 Issue 1 (January 2019), p. 3.

" Toshihiko Mizushima, Enabling Supported Self-Directed Living: Supported Decision-Making
and Safeguarding Mechanism Japan Network of Supported Decision-Making (SDM-Japan), presented
at EAP Summer School, 10 August 2023.

® Kikuo Nishizawa, Guardianship Systems and Aging Populations: A Comparison of Thailand
and Japan, Thai Legal Studies, Volume 2 Issue 1 (January 2022), p. 1.

? Ibid.
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considers cross-border legal issues, including the recognition of guardianship and trusts in
international law, and the potential role of the Hague Convention on the International
Protection of Adults (2000) and the Hague Trusts Convention (1985) in shaping Thailand’s legal

reforms.

2. Understanding Dementia and the Need for Legal Protections

2.1 Dementia and Legal Capacity

Dementia is a progressive condition that affects millions of people worldwide,
becoming more common with age.'® Dementia is not a single disease but a syndrome with
multiple causes, leading to cognitive decline, memory loss, and impaired decision-making
abilities. The most prevalent form is Alzheimer’s disease, responsible for 60-70% of dementia
cases. ' Individuals with Alzheimer’s experience gradual memory loss, confusion, and
difficulties with reasoning, making it increasingly difficult to manage daily tasks and personal
affairs.

Vascular dementia, the second most common form,'? often due to strokes or vascular
conditions. Unlike Alzheimer’s, vascular dementia primarily affects problem-solving,
concentration, and cognitive processing speed, with symptoms that progress in sudden
declines following vascular events. Lewy body dementia, affecting approximately 10% of
cases,'? involves abnormal protein deposits in the brain, leading to visual hallucinations,

fluctuating cognitive abilities, movement difficulties, and mood changes.'*

' National Institutes of Health (NIH), What Is Dementia? Symptoms, Types, and Diagnosis
[Online], 23 February 2025. Source: https://www.nia.nih.gcov/health/alzheimers-and-dementia/what-
dementia-symptoms-types-and-diagnosis

"World Health Organization, Dementia [Online], 23 February 2025. Source:
https://www.who.int/news-room/fact-sheets/detail/dementia

2 Johns Hopkins Medicine, Vascular Dementia [Online], 23 February 2025. Source:
https://www.hopkinsmedicine.org/health/conditions-and-diseases/dementia/vascular-dementia#:~:text=

Vascular%20dementia%20is%20the%20second,location%200f%20the%20area%20affected

" Ibid.

1% Alzheimer’s Disease International, Dementia with Lewy Bodies [Online], 23 February 2025.
Source: https://www.alzint.org/about/dementia-facts-fisures/types-of-dementia/dementia-with-lewy-
bodies/#:~:text
=Accounting%20for%20roughly%20109%209%E2%80%93%2015,that%20their%20risk%20is%20greater
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As dementia progresses, individuals lose the ability to make informed decisions about
their finances, healthcare, and personal affairs, making them wvulnerable to financial
exploitation, elder abuse, and neglect. BN Japan, dementia is the leading cause for
guardianship appointments, accounting for 64.1% of cases in 2020.' Typically, petitions for
guardianship are triggered by critical incidents, such as the inability to manage financial
transactions, consent to medical treatment, or secure care home admission.’

Decision-making capacity is a crucial legal concept. However, many individuals with
early-stage dementia retain partial decision-making capacity and may only require support
rather than full guardianship.’® Under the CCC, individuals have legal capacity except that they
have been declared incompetent or quasi-incompetent and a guardian or curator has been
assigned.” While in Japan, the elderly retain full legal capacity unless their mental capacity
to make decisions has been diminished; in such cases, they may be appointed a guardian or
enter into a voluntary guardianship contract.?’ However, Legal frameworks that automatically
remove autonomy upon diagnosis fail to acknowledge this nuance, undermining personal
dignity and rights.*

Moreover, without appropriate legal protections, individuals with dementia face

increased risks of financial fraud and abuse, including unauthorized withdrawals, coerced will

o Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online], 23
February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

' Home Affair Bureau of Japan's Supreme Court, Overview of Adult Guardianship-related Cases
(2000-2020) [Online], 23 February 2025. Source: https://www.courts.go.jp/toukei_siryou/siryo/kouken/
index.html; Jiyuan Zhang and Zi Yan, Helping the Elderly Live Better with Dementia: Recent
Developments in Japan’s Adult Guardianship System and Its Role in Geriatric Social Work Practice,
Journal of Disability Policy Studies, Volume 34 Issue 1 (January 2024).

o Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online], 23
February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

18 Emily A. Largent, Andrew Peterson and Jason Karlawish, Supported Decision Making:
Facilitating the Self-Determination of Persons Living with Alzheimer’s and Related Diseases, Journal
of the American Geriatrics Society, Volume 71 Issue 3 (March 2023), p. 456.

" Civil and Commercial Code of Thailand, Section 2 Capacity

“ Civil Code of Japan, Section 3 Capacity to Act

2 Julia Duffy, Mental Capacity, Dignity and the Power of International Human Rights, Journal
of Human Rights Law, Volume 15 Issue 2 (June 2023), p. 200.

MFUL) = 22



Nyasiimans wningdewaiiivas U9 9 adui 1 (unsiau - Tguieu 2569)

changes, and property mismanagement.?” Additionally, dementia can impair an individual’s
ability to advocate for healthcare and living arrangements, leading to dependency on others
who may not always act in their best interests.”> For example, the Supreme Court ruled 12
years imprisonment for the daughter who stole the money from the bank account while the
elderly mother was in the hospital,* or the statistics from the Royal Thai Police showed that
criminal cases with elderly victims have increased over the years.?

To balance protection and autonomy, legal systems can adopt flexible legal models,
such as SDM, voluntary guardianship, and trust law mechanisms, to provide alternatives for
elderly individuals to make their own decisions, avoid unknown court guardianship
appointments, and manage their financial arrangements. However, Thailand still relies solely
on court-appointed guardianship.

2.2 Limitations in Thailand’s Current Legal Framework

Thailand’s legal framework for individuals with cognitive impairments primarily relies
on court-appointed guardianship under the CCC. Once an individual is legally deemed

”%8 or “quasi-incompetent”,”’ the court assigns a guardian or curator to manage

“incompetent
their personal®® and financial affairs.” Incompetent and quasi-incompetent are different in the
degree of legal capacity; an incompetent person cannot make decisions completely,® while

a quasi-incompetent person retains some degree of decision-making in trivial matters.”* While

#? Carolyn Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?, McGeorge Law
Review, Volume 34 Issue 2 (Winter 2003), p. 267.

2 Megan S. Wright, Dementia, Autonomy, and Supported Healthcare Decision Making,
Maryland Law Review, Volume 79 Issue 2 (Spring 2020), p. 257.

24 Supreme Court Judgement No. Aor 942/2564

 ThaiHealth Official, Revealing the results of research on the situation of elderly abuse
[Online], 10 September 2025. Source: https://www.thaihealth.or.th/%E0%B9%80%E0%
B8%9IB%E09%B8%BAIE0%B8%I4%EN%BE%ICIEN%BEIAS%EV%BE%ATIE0%BE%BA%EN%BE%S3%EN%B
8%B19%E0%B8%A29%E0%B8%AA%E0%B8%I6%EN%BE%B2%E0%B8%II%EN%BE%81%E0%BE%B2%E0%BS
%A39%E0%B8%93%E0%B9%8C%E0%B8%IC%E0%B8%BY/

% Civil and Commercial Code of Thailand, art 28.

" Ibid., art 32.

% Ibid., arts 29, 45.

» lbid., arts 29, 35.

* Ibid., art 29.

> Ibid., art 34.
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this system ensures protection, it lacks flexibility and autonomy, depriving elderly individuals
of the ability to maintain some level of decision-making authority.

One of the major shortcomings is the absence of voluntary guardianship, preventing
individuals from appointing a guardian in advance.* Instead, guardianship is only imposed
through a court order and follows a strict legal hierarchy, prioritizing spouses® and parents®*
except in special circumstances.® This rigid structure removes an individual’s autonomy in
choosing a trusted representative, increasing the risk of family disputes, unwanted guardianship
appointments, and financial mismanagement.*®

Additionally, Thailand lacks a formal SDM framework. SDM allows individuals with
cognitive impairments to receive assistance from trusted supporters while still maintaining
their legal capacity. Without SDM, Thailand’s legal system automatically treats all individuals
with cognitive impairments as fully incapacitated, disregarding varying levels of decision-
making ability and support needs.

Another critical weakness is the lack of comprehensive periodic reviews in Thailand’s
guardianship laws. While the law mandates annual financial reports®’ and initial asset
inventories,”® it does not require regular reassessment of the ward's status or the guardian’s
role, creating risks of elder abuse and financial exploitation.

Furthermore, Thailand does not recognize trusts as a legal mechanism for financial
management. Article 1686 of the CCC explicitly invalidates trusts. Without a trust law, elderly
individuals have limited options for long-term financial planning® as trusts are essential legal

tools for managing, distributing, and protecting assets, particularly during periods of incapacity.

32 Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online], 23
February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

** Civil and Commercial Code of Thailand, art 1463.

> Ibid., art 1569/1 Para 2.

* Ibid., art 1598/17.

% Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online], 23
February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

*" Civil and Commercial Code of Thailand, art 1598/1.

* Ibid., arts 1592, 1593.

* paisarn Limsatit, Protection of the Rights of the Elderly and Patients Who Cannot Care for
Themselves [Online], 1 March 2025. Source: https://cheevamitr.com/knowledge/rights-and-laws-for-the-
elderly
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A lack of trust law would hinder the ability to control asset distribution and provide for
beneficiaries with special needs, leaving only basic options, such as a guardian, to manage
assets.

For patients with dementia, a letter of intent can be written under Section 12 of the
National Health Act, B.E. 2550 (A.D. 2007), allowing them to document their healthcare
preferences before cognitive decline progresses. However, this option is limited to medical
decisions and does not extend to financial or legal affairs.*

Moreover, Thailand’s current guardianship system is not fully aligned with the UNCRPD.
The Thai current substitute decision-making model is in contradiction to the UNCRPD Article
12 (Equal recognition before the law), which promotes SDM, allowing individuals with
disabilities (including cognitive decline such as dementia) to make their own decisions with
appropriate support.*!

Thailand's guardianship supervision is also minimal, limited to financial reporting duties
with no mandatory periodic review of the guardian’s conduct or the necessity of continuing
the guardianship. UNCRPD requires safeguards to prevent abuse, undue influence, and
conflicts of interest.*? Without regular court reviews or oversight bodies, Thailand’s model risks
elder abuse and financial exploitation.

Thailand does not allow voluntary guardianship or advance directives to be legally
binding. Thailand’s legal system also prohibits the creation of private trusts under the CCC.
Thailand fails to recognize legal capacity in planning through voluntary guardianship or a trust
system, which conflicts with the UNCRPD’s principles of autonomy and independence.®

As Thailand’s aging population grows, these legal limitations will become more
problematic. The following sections will explore Japan’s legal approach and why Thailand

should consider similar reforms to enhance elder autonomy and financial security.

““ Weena Limsakul, Legal Knowledge in Caring for Patients with Dementia, Thai Journal of
Nursing, Volume 67 Issue 4 (October-December 2018), p. 62.

“! United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) (adopted 13
December 2006, entered into force 3 May 2008) UNGA Res 61/106, art 12(3).

“ Ibid, art 12(4).

“bid, art 3.
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3. Japan’s Legal Innovations for Elderly Autonomy

3.1 Voluntary Guardianship: Proactive Decision-Making

Japan has acknowledged the limitations of a rigid court-appointed guardianship system
and has introduced voluntary guardianship as a proactive solution. This legal mechanism
allows individuals to plan for their future care while they still have decision-making capacity,*
ensuring personal preference and self-determination remain central.*” By allowing individuals
to establish voluntary guardianship contract in advance,*® Japan’s model promotes autonomy
and flexibility,*” reducing the risks associated with contested or unwanted guardianship
appointments.

Under this system, individuals may delegate specific affairs, including daily life
decisions, medical treatment, nursing care, and property management, to a mandatary.* The
voluntarily appointed guardian is legally required to respect the ward’s intent and consider
their mental and physical condition.*’

One of the primary benefits of voluntary guardianship is its ability to reduce the risk of
abuse and financial exploitation. By allowing individuals to choose their own guardian before
cognitive decline occurs, this system prevents undue influence from untrustworthy individuals
(Zhang and Yan 2024).>° Additionally, Japan incorporates a strong supervisory mechanism to
enhance transparency and accountability.

The family court plays an essential role by appointing a Supervisor of the Voluntarily

Appointed Guardian,®* an independent figure who supervises the guardian’s actions and

* Makoto Arai and Akira Homma, Guardianship for Adults in Japan: Legal Reforms and
Advances in Practice, Australasian Journal on Ageing, Volume 24 Issue 1 (March 2005), p. 36.

% Zi Yan, Helping Seniors Aging in Place: Adult Guardianship and Its Role in Geriatric Social
Work Practice in China and Japan, Innovation in Aging, Volume 7 Issue 1 (January 2023), p. 901.

% Act on the Voluntary Guardianship Contract, Act No. 150 of 8 December 1999, art 2.

“" Zi Yan, Helping Seniors Aging in Place: Adult Guardianship and Its Role in Geriatric Social
Work Practice in China and Japan.

* Act on the Voluntary Guardianship Contract, Act No. 150 of 8 December 1999, art 2.

“ Ibid., art 6.

*® Jiyuan Zhang and Zi Yan, Helping the Elderly Live Better with Dementia: Recent
Developments in Japan’s Adult Guardianship System and Its Role in Geriatric Social Work Practice,
p. 15.

1 Act on the Voluntary Guardianship Contract, Act No. 150 of 8 December 1999, art 4.
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submit the regular reports to the family court.”” Importantly, the supervisor cannot be the
spouse, a direct blood relative, or sibling of the mandatary,” ensuring impartial oversight. More
than one supervisor may be appointed if necessary,” further strengthening accountability.
Japan’s legal framework for voluntary guardianship aligns with modern legal principles
that emphasize self-determination and dignity. By integrating strong oversight provisions, such
as the power of the guardian supervisor or the family court to demand the guardian to submit
a report on the guardianship administration or an inventory of property, and may investigate
the guardianship administration or the financial status of the ward, or the family court may
order any necessary disposition with respect to the management of the ward's property or
other guardianship administration, at the request of the guardian supervisor, the ward, the
relative thereof, or any other interested person, or sua sponte,” Japan has created a system
that protects older adults while preserving their right to choose who manages their affairs.
3.2 Supported Decision-Making (SDM): A Shift from Substitute Decision-Making
Japan has increasingly recognised the limitations of traditional adult guardianship
systems, including statutory and voluntary suardianship, as they pose risks such as
embezzlement, financial mismanagement, and the absence of clear guidelines for respecting
the principal’s intent.”® To address these challenges, Japan has transitioned toward SDM as a
legal alternative.”” Ratifying the UNCRPD® leads to the development of domestic laws that
aim to strengthen the rights and autonomy of persons with disabilities. The Basic Law for
Persons with Disabilities forms part of Japan’s implementation of, or response to, its ratification

of the UNCRPD. This law establishes fundamental principles for protecting individuals with

* Ibid., art 7.

> Ibid., art 5.

> Ibid., art 4(5).

> Civil Code of Japan, art 863.

*% yukio Sakurai, Risk Analysis of Principals and Adult Guardians: Japan’s Adult Guardianship
System and Its Practice, Journal of Aging and Social Change, Volume 14 Issue 1 (March 2024), p. 31.

°" Rebekah Diller and Leslie Salzman, Stripped of Funds, Stripped of Rights: A Critique of
Guardianship as a Remedy for Elder Financial Harm, University of Pennsylvania Journal of Law and
Social Change, Volume 24 Issue 2 (Summer 2021), p. 149.

*® UNCRPD, art 12(4).
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disabilities, defining the responsibilities of both national and local governments in
implementing SDM.*

The Act on Comprehensive Support for Persons with Disabilities further integrates SDM
into welfare services.®® Complementing these legislative efforts, the Yokohama Declaration of
2010 and subsequent legal initiatives, including the Act on the Promotion of the Use of the
Adult Guardianship System (2016) and the Basic Plan to Promote the Use of the Adult
Guardianship System (2017), aimed to raise awareness and improve accessibility to SDM
programs (Oh 2020).°* Japan’s Ministry of Health, Labour, and Welfare (MHLW) has issued
several SDM-related guidelines, including those for welfare services (2017), dementia-related
decision-making (2018), end-of-life healthcare decisions (2018), and decision-making for
individuals without reliable relatives (2019). In 2020, the Guideline for Adult Guardians in Line
with the Concept of SDM introduced seven principles, such as presumption of decision-making
capacity, respect for unwise decisions, and least-restrictive intervention.®

SDM for adult guardianship is based on the Civil Code, which respects for the wishes
of the adult ward and personal consideration.®” The law establishes a general obligation for
adult guardians, curators, and assistants to consider the individual’s intentions, physical and
mental condition, and living circumstances when performing their duties.®* Guardianship
responsibilities are limited to juristic acts related to daily life, medical treatment, and property

management. However, guardians do not have authority over medical decisions such as

% Basic Act for Persons with Disabilities, Act No. 84 of 21 May 1970, art 23.

% Act on Providing Comprehensive Support for the Daily Life and Life in Society of Persons with
Disabilities, Act No. 123 of 7 November 2005, as amended on 10 December 2022, arts 42, 51-22.

' Ho-Cheol Oh, Review of “Acts on Promoting the Utilization of Japanese Adult
Guardianship” and “General Plan for Promoting Utilization of Japanese Adult Guardianship”, Legal
Theory & Practice Review, Volume 8 Issue 3 (September 2020), p. 227.

%2 Toshihiko Mizushima, Enabling Supported Self-Directed Living: Supported Decision-Making
and Safeguarding Mechanism Japan Network of Supported Decision-Making (SDM-Japan).

% The revised adult guardianship system, enacted in 1999, was introduced in response to the
increasing number of elderly individuals with diminished decision-making capacity, particularly those with
dementia. See Kikuo Nishizawa, Guardianship Systems and Aging Populations: A Comparison of
Thailand and Japan.

% Civil Code of Japan, arts 858, 876-5.
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surgical consent, hospitalization, compulsory treatments, organ transplants, sterilization, or
end-of-life care.

In Japan, a guardian is appointed when a person has lost full decision-making capacity,
while a curator is appointed when a person has limited decision-making ability, similar to
Thailand. However, Japan introduced the concept of assistance to be used when a person has
a mild cognitive decline. Assistance is provided for specific acts only and only with court

approval,®

preserving the individual's autonomy as much as possible. Moreover, Japan has
strengthened its guardianship supervision system by expanding the role of guardian, ®
curator,®” and assistance® supervisors, and the guardian registration system by the Ministry of
Justice.”” The family courts have the discretion to appoint a guardian supervisor to oversee
the administration of guardianship affairs.”” The law also requires family court approval before
a guardian can dispose of the ward’s residential property.” This supervision mechanism
functions similarly to Japan’s voluntary guardianship system. Alongside with the legal
mechanism, the policies, seminars, online resources, and legal aid centers has been set up to
disseminate information ensuring practical execution.”

To further enhance decision-making support, Japan introduced the Second Basic Plan
to Promote the Use of the Adult Guardianship System (2022-2026), which focuses on

expanding lasting power of attorney (LPA),” fostering supporter networks, and strengthening

regional cooperation systems (JSRPD 2023)."* However, despite these legal and policy

® Ibid., arts 876-6, 876-7.

* Ibid., art 849.

" Ibid., art 876-3.

* Ibid., art 876-8.

% Act on Guardianship Registration, etc., Act No. 152 of 8 December 1999.

% Civil Code of Japan, arts 851, 863.

" Ipid., art 859-3.

e Japan Adult Guardianship Law Association (JAGA), The Association’s Activities [Online], 5
March 2025. Source: https://jaga.gr.jp/en/katudou_en/

" Yukio Sakurai, Value of Legislation Providing Support and Protection to Vulnerable Adults:
Consideration for a Core Agency and Supported Decision-Making, Journal of Aging Law & Policy,
Volume 14 (Fall 2023), p. 43.

™ Japanese Society for Rehabilitation of Persons with Disabilities (JSRPD), [MHLW] Cabinet
Approves the Second Basic Plan to Promote the Use of the Adult Guardianship System [Online], 24
February 2025. Source: https://www.dinf.ne.jp/d/3/870.html
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advancements, Japan’s SDM framework remains largely based on soft law. This has resulted
in inconsistent practical implementation and unclear judicial norms for dispute resolution.”
Consequently, Japan’s adult support and protection legislation continues to evolve,
integrating SDM, adult guardianship reforms, and elder abuse prevention measures into a
comprehensive legal framework."

3.3 Japan’s Trust Law as an Alternative to Guardianship

Beyond guardianship reforms, Japan has developed a trust law system that provides
elderly individuals with a secure method of financial management without relying on court-
appointed guardians. The Trust Act of 2006 introduced modernized trust mechanisms, allowing
individuals to create family trusts’ to safeguard their assets as they age. These trusts offer an
alternative to guardianship, enabling individuals to appoint a trustee to manage their finances
while ensuring long-term financial stability.”

Under Japan’s Trust Act, Articles 1-3 establish the legal framework for creating and
enforcing trusts, ensuring clear recognition and legal enforceability. ” The law allows
individuals to designate a trustee—whether a family member, financial institution, or
professional trust manager—to oversee their assets according to their wishes.®* Importantly,
once a trust is established, it remains legally valid even if the individual later experiences
cognitive decline, providing a structured, legally protected means of asset management

without requiring guardianship intervention.®!

" Yukio Sakurai, Supported Decision-Making in the Japanese Context: Developments and
Challenges, Journal of Aging and Social Change, Volume 13 Issue 1 (January 2023), p. 151.

"6 Yukio Sakurai, The Idea of Adult Support and Protection Legislation in Japan: Multiple
Options for Vulnerable Adults to Make Their Own Choices, Journal of Aging and Social Change, Volume
12 Issue 1 (January 2021), p. 31.

" Masayuki Tamaruya, The Transformation of Japanese Trust Law and Practice: Historical
Contexts and Future Challenges, (The University of Tokyo Business Law Working Paper Series, 2021), p. 1.

" Trust Act, Act No. 108 of 2006, ch .

" Ibid., arts 3, 4.

“ Ibid., art 7.

® Masayuki Tamaruya, Japanese Wealth Management and the Transformation of the Law of

Trusts and Succession, Social Science Research Network, 2020.
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One of the greatest advantages of trust law is its ability to reduce financial
exploitation,* a common risk for elderly individuals with dementia. Trustees are bound by
strict fiduciary duties,® ensuring that assets are managed responsibly and in compliance with
legal obligations. This reduces the likelihood of financial mismanagement or fraud, which is
more common in informal family arrangements lacking legal oversight.

Despite its strengths, Japan’s trust law does not fully replace the guardianship system.
Critics argue that while the trust system efficiently manages financial assets, it lacks adequate
provisions for daily life support,?* which remains a central concern in elder law. As trusts focus
on wealth management, they offer tools for asset protection, tax minimization, and controlled
distribution of assets upon a grantor's incapacitation, which is beneficial for elderly individuals
with dementia. However, for day-to-day needs and specific support for vulnerable individuals,
other legal arrangements are more appropriate. Some scholars suggest that combining trust
mechanisms with adult guardianship or continuing power of attorney could create a more
comprehensive support system, balancing financial management with autonomy and self-

determination.®

4. Comparative Analysis: Japan vs. Thailand

4.1 Key Legal Differences

Japan and Thailand adopt fundamentally different approaches to elder law,
particularly in the areas of sguardianship, decision-making autonomy, and financial
management. Thailand’s legal system, based on the CCC, relies solely on court-appointed
guardianship. This substitute decision-making model offers no alternatives, such as voluntary
guardianship or SDM. Additionally, Thailand lacks a comprehensive mechanism for periodic
review to reassess guardianship arrangements. Furthermore, Thailand does not recognize

trusts, forcing elderly individuals to rely entirely on guardians for financial management.

# Carolyn Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?.

& Masayuki Tamaruya, The Transformation of Japanese Trust Law and Practice: Historical
Contexts and Future Challenges.

# Makoto Arai, Japanese Adult Guardianship Laws: Developments and Reform Initiatives in
Special Needs Financial Planning: A Comparative Perspective, Edited by Lusina Ho and Rebecca Lee,
(Cambridge: Cambridge University Press, 2019), p. 61.

85 .

Ibid.
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Japan, in contrast, has developed a more flexible and autonomy-focused legal
framework. Japan incorporated SDM into its legal system, allowing individuals to receive
decision-making support rather than losing autonomy entirely. Japan also introduced
voluntary guardianship, enabling individuals to pre-appoint a guardian while still mentally
competent, reducing the risk of contested appointments. Additionally, Japan enforces
guardianship supervision mechanisms, including regular reports by the guardian supervisor to
reassess guardianship arrangements and prevent long-term restrictions. Moreover, Japan’s
Trust Act (2006) provides a structured mechanism for financial planning, allowing individuals
to establish trusts for asset management without relying on court-appointed guardians. These
legal innovations make Japan’s elder law system more adaptable and protective of individual
rights compared to Thailand’s rigid framework.

Japan’s elder law reforms provide valuable policy lessons for Thailand in modernizing
its guardianship and financial management framework. One of the most urgent reforms
Thailand should introduce is voluntary guardianship, which would allow individuals to pre-
appoint a guardian before experiencing cognitive decline. This would increase autonomy,
reduce family disputes, and ensure continuity in decision-making while safeguarding personal
preferences.®

A key reform for Thailand’s guardianship system is the implementation of
comprehensive reviews for guardianship orders. Unlike Japan, where a supervisor oversees
guardianship, Thailand lacks mechanisms for reevaluating guardianship status. Introducing
mandatory comprehensive reviews annually®’ or establishing a guardian supervisor system
would help ensure that guardianship remains necessary and appropriate while preventing
abuse and financial exploitation. Japan’s system, which includes a registration office®® and
requires guardianship supervisors to submit regular reports, provides an ideal model. Instead
of mandating only asset reports, Thai law should also require periodic status reports on the

ward’s well-being, ensuring better oversight.

% Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online],
23 February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

& George H. Zimny and others, Annual Reports by Guardians and Conservators to Probate
Courts, Journal of Elder Abuse & Neglect, Volume 3 Issue 2 (1991), p. 61.

% Act on Guardianship Registration, etc., Act No. 152 of 8 December 1999.
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Thailand should also develop a national SDM framework in line with Article 12 of the
UNCRPD. This reform would require clear legal recognition of support networks, structured
appointment procedures, and accountability measures to prevent undue influence.
Additionally, Thailand must establish a trust law framework to provide an alternative to
guardianship for financial management. Enacting a Trust Act similar to Japan’s would allow
individuals to create legally recognized trusts, ensuring financial security without court
intervention.®’

Thailand ratified the UNCRPD in 2008,” yet its laws still rely heavily on substitute
decision-making models.”* The UN Committee on the Rights of Persons with Disabilities has
urged Thailand to replace guardianship with SDM and adopt effective measures to prevent
coercive actions against persons with disabilities. ** Addressing these issues would align
Thailand’s elder law with international human rights standards. While these reforms require
legislative effort, Japan’s experience demonstrates that modernizing elder law is feasible and
beneficial. Thailand can transition toward a more balanced, autonomy-centered legal system
by adopting voluntary guardianship, periodic reviews, SDM, and trust law.

4.2 Challenges in Implementation for Thailand

While Japan’s elder law reforms serve as a valuable model, implementing similar legal
changes in Thailand presents significant challenges due to legal, institutional, and societal
factors. The CCC currently lacks provisions for voluntary guardianship and SDM, meaning

substantial amendments would be required to introduce these concepts into Thai law.”® Given

# Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online],
23 February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law

** Donruedee Srisuppaphon and other, Effective Implementation of the UNCRPD by Thailand
State Party: Challenges and Potential Remedies, BMC International Health and Human Rights, Volume
17 (December 2017), Article 21.

°! Kikuo Nishizawa, Guardianship Systems and Aging Populations: A Comparison of Thailand
and Japan.

?? United Nations Committee on the Rights of Persons with Disabilities (CRPD), Concluding
Observations on the Initial Report of Thailand’ (CRPD/C/THA/CO/1) (2016) para 25 [Online], 27
February 2025. Source: https://digitallibrary.un.org/record/830768

% Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online],

23 February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law
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Thailand’s strong tradition of court-controlled guardianship, there may be resistance to change
from the long-established legal mechanism.

Another challenge lies in judicial and administrative capacity. In Japan, family courts
and municipal offices™ play an active role in reviewing guardianship cases and overseeing SDM
arrangements. Thailand’s court system, however, lacks a structured process for guardianship
reassessment, and introducing periodic reviews would require additional legal infrastructure
and resources for monitoring compliance. ”> Without sufficient training and institutional
capacity, courts may strugsle to implement and enforce SDM and voluntary guardianship
effectively.

Public awareness is also a major barrier. In Japan, public initiatives and campaigns have
informed citizens about their legal rights under SDM and voluntary guardianship. Thailand, by
contrast, has no structured awareness program, meaning that many individuals—including
elderly persons and their families—remain unaware of alternative legal protections. Without
efforts to increase legal literacy, voluntary guardianship and SDM may not see widespread
adoption.

Another major hurdle is the absence of trust law in Thailand. While Japan’s Trust Act
(2006) provides a legally recognized financial planning tool, Thailand’s CCC does not allow
trusts, and introducing such a system would require extensive legal reforms. Additionally,
financial institutions and estate planners would need training on trust administration.

Finally, cultural and social dynamics play a role. Many Thai families still rely on
informal caregiving arrangements,”® and there is hesitation toward formal legal structures for
elder care. Overcoming deep-rooted social norms will require long-term engagement with
policymakers, legal practitioners, and the public to encourage acceptance of modern elder

law reforms.

* Act on Guardianship Registration, etc., Act No. 152 of 8 December 1999.

* Paul S. Appelbaum, Preventing Abuses in Guardianship Cases.

% Uthaikan Thanapet and Penchan Pradubmook-Sherer, Subjectivities of Older Spousal
Caregivers in Rural Northern Thailand: A Qualitative Study on Sociocultural Influences, Journal of

Population and Social Studies, Volume 33 (January 2024), p. 143.
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5. Cross-Border Considerations & International Law

5.1 Private International Law and Recognition of Guardianship & Trusts

As globalization increases mobility, legal conflicts in guardianship and trust recognition
have become critical concerns for aging individuals.”” Many elderly individuals who spend part
of their lives in multiple countries may face legal uncertainty regarding the enforcement of
guardianship and trust arrangements when moving between jurisdictions.

A key challenge in cross-border guardianship recognition is the lack of legal uniformity.
Guardianship laws vary significantly between jurisdictions, meaning a guardianship order issued
in one country may not be recognized in another country without formal legal proceedings.
For instance, a foreign retiree, such as a Japanese individual living in Thailand, may struggle to
have their home country’s guardianship order enforced in Thailand, which has a different
guardianship system, and may be required to undergo a separate legal process to establish
guardianship anew under Thai law.

Similarly, cross-border trust recognition poses challenges. Thailand does not recognize
trusts, meaning a trust created abroad would not be legally enforceable in Thailand. This
creates uncertainty for Thai expatriates and foreign retirees, whose assets under the trust law
in recognizing countries would not be protected or managed as intended under Thai law.

As Thailand’s aging population continues to grow, legal harmonization efforts will be
crucial. The adoption of the Hague Convention on the International Protection of Adults (2000)
and the Hague Trusts Convention (1985) could provide a legal framework to address these
cross-border challenges.

5.2 Hague Convention on the International Protection of Adults (2000) and Hague
Trusts Convention (1985)

The Adults Hague Convention provides a legal framework for the cross-border
recognition of guardianship and protective measures for adults who cannot manage their

personal or financial affairs due to cognitive impairment or other disabilities. This Convention

*" Sharon Shakargy, Capacitating Personal Capacity: Cross-Border Regulation of Guardianship

Alternatives for Adults, Journal of Private International Law, Volume 19 Issue 1 (March 2023), p. 1.
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establishes jurisdictional rules,”™ applicable law, %’ and mechanisms for enforcement,
ensuring that protective measures taken in one country are respected in another.

The Hague Trusts Convention was established to ensure the cross-border recognition
of trusts among member states. This Convention governs the validity,'®* applicable law,'%? and
recognition of trusts,'®® allowing individuals who create trusts in one country to have them
legally upheld in another.

Thailand joined the Hague Conference on Private International Law (HCCH) in 2021,
signaling an interest in aligning with international legal standards.'® However, Thailand has not
yet ratified both conventions.'® Adopting these Hague Conventions for Thailand would require
significant legal reforms, including the introduction of a domestic Trust Act and administrative
matters for recognizing the foreign guardianship system. Without such a law, ratifying these
Conventions would have little practical effect. If Thailand were to adopt both a domestic law

and these Conventions, it would strengthen cross-border guardianship arrangements and asset

management.

6. Conclusion and Policy Recommendations for Thailand
Thailand’s aging population and rising dementia rates pose urgent legal challenges,
requiring reforms to safeguard autonomy, financial security, and human rights. The country’s

current court-appointed guardianship system under the CCC is outdated and overly restrictive,

*® Hague Convention on the International Protection of Adults (2000), art 5.

“ Ibid., arts 13-15.

%9 bid., arts 22-23.

" Hague Trusts Convention (1985), ch .
2 1bid., ch I

% |bid., arts 12-13.

1% Cabinet Resolution on the Appointment of a National Committee for Operations after
Thailand became a member of the Hague Conference on International Civil and Commercial Law
[Online], 5 March 2025. Source: https://resolution.soc.go.th/PDF_UPLOAD/2567/P_411155 3.pdf

102 Hague Conference on Private International Law, Status Table, 35: Convention of 13 January
2000 on the International Protection of Adults [Online], 5 March 2025. Source:
https://www.hcch.net/en/instruments/conventions/status-table/?cid=71; Hague Conference on Private
International Law, Status Table, 30: Convention of 1 July 1985 on the Law Applicable to Trusts and
on Their Recognition [Online]l, 5 March 2025. Source:

https://www.hcch.net/en/instruments/conventions/status-table/?cid=59
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offering no flexibility for voluntary guardianship, no recognition of SDM, no mandatory
comprehensive periodic reviews, and no legal framework for trusts. Without significant reform,
elder abuse, financial exploitation, and loss of autonomy will continue to rise.

Japan’s legal framework provides a compelling model for reform. By ratifying the
UNCRPD in 2014, Japan adopted SDM, allowing individuals with cognitive impairments to retain
legal capacity while receiving assistance. Japan also established voluntary guardianship,
allowing individuals to preemptively choose a guardian rather than being subjected to court-
imposed arrangements. Additionally, Japan established a comprehensive review mechanism
for guardianship orders. Furthermore, the Trust Act (2006) allows individuals to establish family
trusts, ensuring financial security without relying on guardianship.

To modernize the elder law framework, Thailand should prioritize the following policy
recommendations.

6.1 Short-term Measures

National SDM Framework & Awareness Campaigns: Public awareness and education
are crucial in shifting societal perceptions of elder autonomy. Many elderly individuals and
their families lack knowledge of voluntary guardianship, trusts, and SDM, limiting the
effectiveness of legal transformation. Without proper education, even well-structured laws
may not be widely utilized. To ensure the success of SDM and other legal mechanisms,
Thailand should introduce a national SDM framework alongside public awareness campaigns
that inform citizens about alternatives to traditional guardianship. The national SDM framework
can begin with soft guidelines without legal reform, as Japan did in its early stages. These
guidelines can be developed by the Department of Empowerment of Persons with Disabilities
under the Ministry of Social Development and Human Security, together with the Ministry of
Public Health or Medical organizations.

Government agencies, legal professionals, and civil society organizations should
collaborate to disseminate information through seminars, online resources, and legal aid
centers. Judges, lawyers, and healthcare professionals must also receive SDM training to
ensure proper implementation and prevent misinterpretation of its intentions and legal
provisions. A gradual approach is essential for integrating SDM into social norms and legal

practice. Developing suidelines and legislation can help SDM coexist with adult guardianship,
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ensuring that guardianship remains a last resort rather than a default solution.'® To align with
Article 12 of the UNCRPD, Thailand should establish a national SDM framework. By prioritizing
autonomy, Thailand can transition toward a more supportive, rights-based legal system for
older adults.

Guardianship Discharge: In the current CCC, the law allows an application for
discharge of a guardian by the ward, a relative of the ward, or by the Public Prosecutor.'®” The
court should evaluate strictly whether the guardian performs and is eligible to perform his
duties responsibly and does not abuse his functions.'® The Department of People's Rights
Protection and Legal Aid, Office of the Attorney General, can be the center for applying for
the discharge of a guardian, whether by the ward, a relative of the ward, or sua sponte.

6.2 Long-term Measures

Establishing a Voluntary Guardianship System: Thailand should introduce a
voluntary guardianship system. This reform would enable older adults to maintain control
over their personal and financial affairs in case of cognitive decline. To implement this system,
Thailand must amend the CCC to recognize voluntary guardianship agreements as legally
binding. The law should specify the selection criteria, legal formalities, and conditions for
activation. Like Japan, voluntary guardianship should require notarization and court
endorsement for legal validity and a smooth transition. In Thailand, registration with
government agencies, such as the court, prosecutors, or administrative officers, is feasible.'%
However, the process must remain simple and accessible.

Voluntary guardianship should include clear terms defining the guardian’s authority,
responsibilities, and limitations. To prevent abuse or coercion, judicial oversight should be
integrated, ensuring agreements are made freely. Courts must have the authority to validate
and periodically reassess guardianship arrangements to monitor guardians’ actions and prevent

exploitation.

1% Yukio Sakurai, Supported Decision-Making in the Japanese Context: Developments and

Challenges.
97 Civil and Commercial Code of Thailand, art 1598/9.
1% Civil and Commercial Code of Thailand, art 1598/8.
' Kitipong Urapeephattanaphong, Advance Appointment of Guardians and Curator [Online],

23 February 2025. Source: https://cheevamitr.com/knowledge/proxy-in-law
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Further safeguards, such as independent legal counsel, government oversight'*, and
penalties for misconduct, would enhance protections. Additionally, registered voluntary
guardianship should extend beyond property management to include medical decisions and
living arrangements, allowing individuals to outline preferences, including end-of-life care.'**
Implementing these reforms would create a more autonomy-centered and legally secure
guardianship system in Thailand.

Enacting a Trust Law to Support Financial Autonomy: To provide an alternative to
court-imposed guardianship for financial management, Thailand should introduce a trust law
similar to Japan’s Trust Act (2006). A trust law would allow individuals to designate a trustee
to oversee their assets, ensuring financial security while preserving autonomy over their
financial future. A trust law should include family trusts to offer flexibility in structuring the
financial arrangements. Clear fiduciary duties must be established for trustees, requiring them
to act in the best interests of beneficiaries. Judicial oversight and accountability mechanisms
would also be necessary to prevent financial mismanagement or abuse.

By enabling individuals to transfer assets into a trust and appoint a trusted manager, a
trust-based financial system would reduce reliance on guardianship while safeguarding
personal wealth. Additionally, trust law would enhance cross-border financial security,
benefiting Thai citizens with international assets and foreign retirees in Thailand. Given that
the Ministry of Finance and the Securities and Exchange Commission (SEC) have already
drafted a trust law, enacting this reform would be a practical and timely step toward
modernising Thailand’s elder law framework.'"?

Implementing Comprehensive Reviews for Guardianship Orders: A critical reform
for Thailand’s guardianship system is the introduction of comprehensive guardianship reviews
to mitigate the risk of financial exploitation, abuse of authority, and continued control even if
the individual’s condition improves. Thailand should implement an annual, comprehensive,
and mandatory review system that evaluates not only financial matters but also whether
guardianship is still necessary, whether the guardian is fulfilling their duties responsibly, and

whether alternatives, such as SDM, are viable.

10 bid.
" bid.
"2 |bid.
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Additionally, the guardianship supervisor and registration system should be established
to ensure comprehensive review and relieve the burden from the court. The review process
should include input from medical professionals, legal experts, and social workers to provide
a thorough assessment. By introducing comprehensive reviews, Thailand would enhance
judicial oversight, reduce risks of elder abuse, and create a more transparent and accountable
guardianship system, aligning with international best practices and safeguarding the rights of
elderly individuals.

Thailand’s ratification of the UNCRPD in 2008 reflects its commitment to human rights.
However, national policies and significant legal reforms are still required to align its
guardianship and elder law system with international best practices. The UN Committee on
the Rights of Persons with Disabilities has urged Thailand to replace substitute decision-making
with SDM, emphasizing the urgency of legal change. By adopting voluntary guardianship, SDM,
and trust law, Thailand can strengthen elder rights while preparing for future ratification of the
Hague Convention on the International Protection of Adults (2000) and Hague Trusts
Convention (1985). These reforms will enhance legal protections, prevent elder abuse, and

bring Thailand into alignment with global human rights standards.
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Abstract

This article introduces the concept of “patriocratic democracy” to explain how
democratic legal systems, while promising equality, continue to reproduce gender hierarchies
by conditioning full political personhood on conformity to cisnormative standards. Building on
feminist jurisprudence, queer legal theory, and the critiques of Carole Pateman and bell hooks,
the article argues that legal recognition often becomes recognition in name only—a formal
gesture that masks exclusion in practice. Judicial reasoning, statutory interpretation, and
administrative implementation together reinforce biological essentialism by dividing people
into two rigid sex categories, while invoking administrative clarity as a rationale for restricting
political rights and access to public services.

Through a comparative doctrinal analysis of recent jurisprudence in the United
Kingdom and Thailand—including the UK Supreme Court decision in For Women Scotland
(2025) and rulings of the Thai Constitutional Court—the article illustrates how democratic
institutions embed patriarchal authority through legal form. The concept of patriocratic
democracy provides a framework to understand how law and courts sustain masculine
legitimacy by making equality conditional on sameness to cisgender norms. The article
concludes by proposing legal and policy reforms that align recognition with substantive
participation: statutory harmonisation, explicit legal gender-recognition and sex characteristics
frameworks, and accountability mechanisms to prevent retrogression. Such retrogressive
measures would contradict the principle of progressive realisation under the International
Covenant on Economic, Social and Cultural Rights (ICESCR), which obliges States to advance

rights and prohibits regression unless justified by the most compelling reasons.

Keywords: Patriocratic Democracy; Patriocratic Democracy; Legal Gender Recognition; Sex

Characteristics; Cisnormativity
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1. Introduction

This article seeks to interrogate how democratic legal systems reproduce gendered

hierarchies through case law and statutory interpretation, with a particular focus on the United
Kingdom and Thailand. The article introduces ‘patriocratic democracy’ as a critical framework
that combines feminist jurisprudence and queer legal theory. The objectives are twofold: first,
to conceptualise this framework; and second, to demonstrate how court judgments and
administrative practices condition gender equality upon conformity to cisnormative standards.
Methodologically, the paper adopts a doctrinal comparative legal analysis, supplemented by
theoretical insights from Carole Pateman and bell hooks, to examine how judicial reasoning
and legal frameworks construct and constrain the boundaries of political personhood.
This article is structured as follows: Section 2 outlines the theoretical framework, drawing from
feminist jurisprudence, queer theory, and the works of Carole Pateman and bell hooks to
situate the concept of patriocratic democracy. Sections 3 and 4 examine key judgments from
the United Kingdom and Thailand, respectively, analysing how courts employ biological
essentialism and administrative clarity to limit rights. Section 5 provides a comparative
discussion that highlights the structural similarities and divergences between the two
jurisdictions. The article concludes with policy and legal recommendations, linking the findings
to international human rights obligations, particularly the principle of progressive realisation
under the ICESCR.

The term patriocratic democracy was coined by the author to capture the dissonance
between formal equality and lived exclusion. Derived from the Thai neologism “Usg31Un5Y
1my,” the phrase reframes pracha-thipatai (rule of the people) into pracha-pita-thipatai: the
rule of the people through patriarchal norms. The concept underscores how democracy, while
claiming universality, often legitimises cis-masculine authority and conditions full citizenship
on gender conformity. While the term may initially appear unfamiliar, its purpose is to provide
conceptual clarity, condensing a complex critique into a single analytical vocabulary that
acknowledges its Thai origins and speaks directly to international feminist and queer legal
scholarship. The decision to retain this term follows the reviewers’ advice to preserve
originality, while also taking seriously the concern for accessibility by clarifying its meaning

from the outset.
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History teaches us that political voice has never been a given—especially for women
and gender-diverse people. In the United Kingdom, the early 2 0 th-century suffragette
movement marked a turning point, as women demanded not only the right to vote but the
right to be recognised as political beings.! In Thailand, the petition of Amdaeng Muean, an
enslaved woman during King Mongkut’s reign, illustrated an early claim of bodily autonomy,
later influencing the abolition of slavery under King Chulalongkorn.? Yet in today’s legal
systems, echoes of those denials persist, sometimes disguised as reasoned judicial logic. In its
ruling on marriage equality, the Thai Constitutional Court reiterated a gendered ideology
rooted in heteronormativity and cisnormativity. Women were described in biologically
reductive terms— “those who menstruate in order to bear children”—positioning
reproduction as the defining feature of womanhood.” What these examples reveal is that
legal recognition is never neutral; it enforces conformity under the guise of equality and

protects the “majority’s morality” at the expense of marginalised communities.

2. Theoretical Framework: Why Democracy can be Patriocratic

Although democracy is often idealised as a universal system of inclusion, critical
scholars have long shown that its foundations are far from neutral.” Feminist and queer
theorists in particular argue that the very structures of law and governance are built upon—

and continue to reproduce—gendered hierarchies.” To situate the concept of “patriocratic

s, Holton, Feminism and Democracy: Women’s Suffrage and Reform Politics in Britain,
(Cambridge: Cambridge University Press, 1986), pp. 1900-1918.

Zlygand s35uYAdUY, Walnin1svesnguuisaneazasauaslulne, 11sarsiaenans
WNAMeaEsTIUAERS, U7 51 atuii 2 (Hguneu 2565), wih 470.

® Constitutional Court of Thailand, Decision No. 20/2564 (2021), unofficial English translation by
Chalermrat Chandranee, Justice in Translation 5/2021 (December 2021), University of Wisconsin—Madison,
Center for Southeast Asian Studies

“ Bell Hooks, Feminism is for Everybody: Passionate Politics, (Brooklyn: South End Press, 2000)
pp. 1-10; Carole Pateman, The Sexual Contract, (Stanford: Stanford University Press, 1988), pp. 3-7.

> Judith Butler, Gender Trouble: Feminism and the Subversion of Identity, (London: Routledge,

1990), pp. 1-34; Dean Spade, Normal Life: Administrative Violence, Critical Trans Politics, and the
Limits of Law, (Durham: Duke University Press, 2015), pp. 1-18.
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democracy” within this tradition, this section outlines how democratic systems, both

historically and in practice, are structured through patriarchal norms.

Carole Pateman’s seminal work, The Sexual Contract (1988), revealed that the very
foundations of modern democracy are not gender-neutral but deeply patriarchal. What is
commonly celebrated as the “social contract”—a pact among equals—is, in fact, a contract
among men that institutionalises women’s subordination. The promise of political voice and
equality was, from the outset, conditioned on male authority, excluding women from full
citizenship and political personhood. Pateman’s analysis therefore demonstrates that
democracy, far from being a universal project of inclusion, was born already gendered.® This
theoretical insight provides a critical entry point into the concept of “patriocratic democracy,”
showing how democratic systems can reproduce and legitimise male dominance under the
guise of equality.

Queer legal theory further sharpens this critique by exposing how law enforcers binary
gender categories under the guise of neutrality. Judith Butler’s concept of gender
performativity demonstrates that gender is not a natural fact but an ongoing repetition of
norms, sustained through law, discourse, and institutional povver.7 The insistence on binary
categories—male and female—allows democratic legal systems to present themselves as
objective while, in practice, policing conformity. Dean Spade advances this critique by showing
how recognition-based rights frameworks, such as those granting limited inclusion to LGBTIQ+
people, ultimately reinforce administrative systems that sort, regulate, and discipline
populations.? For Spade, the law’s promise of recognition often demands assimilation into
pre-existing norms, rather than dismantling the hierarchies that marginalise. Together, Butler
and Spade underscore that legal recognition is not neutral but a technology of governance—
deepening the very exclusions it claims to remedy.

Taken together, these strands of feminist and queer legal theory provide the
conceptual foundation for the term “patriocratic democracy.” The concept, coined by the
author, highlights how democratic governance—though claiming universality—has historically

and structurally operated as a regime that privileges cis-hetero-masculine norms. It is a

® Carole Pateman, The Sexual Contract, pp. 3-7.
" Judith Butler, Gender Trouble: Feminism and the Subversion of Identity, pp. 25-34.
® Dean Spade, Normal Life: Administrative Violence, Critical Trans Politics, and the Limits of

Law, pp. 3-11.
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framework that draws on Pateman’s critique of the sexual contract, hooks’s analysis of
interlocking systems of domination, and Butler and Spade’s insights into the regulatory force
of law. “Patriocratic democracy” therefore names the paradox of democratic systems that
invoke the language of equality while conditioning full citizenship upon gender conformity.
This framework guides the following case analyses of the United Kingdom and Thailand,
illustrating how courts and legal institutions continue to naturalise patriarchal authority under

the guise of democratic legitimacy.

3. From Progressive Instrument to Patriarchal Containment: The UK Trajectory of Law
and Sex Essentialism

The strugsle for legal gender recognition in the United Kingdom has been neither linear
nor uncontested. Long before Christine Goodwin v United Kingdom (2002), trans women had
petitioned the European Court of Human Rights for recognition of their lived gender. In Rees
v United Kingdom (1986) and Cossey v United Kingdom (1990), the Court rejected such claims,
upholding the state’s “margin of appreciation” and affirming that gender identity was not, at
that time, integral to personal autonomy or human dignity.” These rulings revealed how
democratic legal systems—while committed to rights in principle—could nonetheless exclude
trans people under the guise of judicial restraint. It was not until Goodwin v United Kingdom
(2002) that the tide shifted. The Court explicitly recognised that denying legal gender
recognition violated Article 8 of the European Convention on Human Rights. Importantly, it
held

“The very essence of the Convention is respect for human dignity and human

freedom” (Goodwin v United Kingdom, 2002, para. 90).
The Court also stressed the evolving nature of human rights:

“The Convention is a living instrument which must be interpreted in the light of

present-day conditions” (Goodwin v United Kingdom, 2002, para. 75). *°

’ Rees v United Kingdom, App. No. 9532/81 (ECtHR, 17 October 1986); Cossey v United Kingdom,
App. No. 10843/84 (ECtHR, 27 September 1990).
' Christine Goodwin v United Kingdom, App. No. 28957/95 (ECtHR, 11 July 2002) paras 75, 90.
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By grounding its reasoning in dignity and the “living instrument” doctrine, the Court
affirmed that trans people are entitled to legal recognition not as a concession, but as a right
stemming from their inherent personhood. This landmark judgment created direct impetus for
the enactment of the Gender Recognition Act 2004 (GRA), which was celebrated internationally
as proof of the UK’s progressive stance on trans rights.

Yet the UK’s trajectory reveals a deeper paradox. While statutory law advanced
recognition through the GRA and later the Equality Act 2010, judicial interpretation increasingly
reinstated biological essentialism. Rather than building upon Goodwin, courts began to hollow
out its legacy—most visibly in the 2025 UK Supreme Court ruling!, which re-entrenched
“biological sex” as the operative category under the Equality Act. This section traces that
trajectory, showing how the UK’s case law exposes the fragility of recognition when democracy
itself is structured through patriarchal and cisnormativity.

3.1 The Gender Recognition Act 2004 and the Equality Act 2010

The Gender Recognition Act 2004 (GRA) was hailed as a milestone in recognising gender
identity as a matter of self-determination rather than medical intervention. For the first time,
individuals could obtain a Gender Recognition Certificate (GRC) without being required to
undergo surgical procedures—a legislative acknowledgment that gender is not reducible to
anatomy. '* Similarly, the Equality Act 2010 (EA) consolidated protections against
discrimination, explicitly recognising “gsender reassignment” as a protected characteristic."?
These statutory advances positioned the UK as a global leader in trans rights, promising dignity
and autonomy for gender-diverse individuals.

Yet the 2025 decision of the UK Supreme Court in For Women Scotland Ltd v The
Lord Advocate and Scottish Ministers (UKSC 16) marked a decisive retreat. The claim was
initially rejected in both the Outer House and Inner House of the Court of Session before
reaching the UKSC, and in each instance the voices of trans women invoking their rights under
the GRA were excluded from serious consideration. The exclusion of trans voices was not
incidental. Reports note that applications for intervention by transgender legal experts were
rejected at both the Scottish Court of Session and later before the UK Supreme Court, leaving

no trans parties formally represented in the proceedings. This silence is significant: the case

! For Women Scotland Ltd v The Lord Advocate and Scottish Ministers [2025] UKSC 16.
2 Gender Recognition Act 2004, c. 7, s. 9.
" Equality Act 2010, c. 15, s. 7.
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that determined the meaning of “woman” in equality law was adjudicated without the
participation of those most affected. Legal commentary further emphasised that the definition
of “woman” under the Equality Act 2010 was interpreted to mean biological sex, explicitly
excluding trans women even when holding a GRC."*

The Court framed the dispute not as a question of lived identity but as one of statutory

interpretation, stating:

“The claimant’s certificated sex under the GRA 2004 must be respected ‘for all
purposes.” However, this Court concludes that the Equality Act operates on the basis of

biological sex, and thus the two statutes serve distinct functions”*’

This reasoning effectively severed the link between legal recognition and substantive
equality. By isolating the GRA from the EA, the Court reinstated a rigid binary understanding of
sex, hollowing out the protections that earlier cases such as P v S and Cornwall County
Council (1996) had affirmed. Recognition was thus reframed not as empowerment but as
containment: trans women could be acknowledged on paper yet excluded from full
participation in democratic and political life.'®

The judgment also justified its approach by invoking the need to protect women’s
political representation. In doing so, the Court equated “woman” exclusively with biological
sex, refusing to interpret the term in a way that includes trans women—even those holding a
GRC. What appears on the surface to be statutory balancing is, in reality, a categorical denial
of trans women’s political legitimacy.

The democratic paradox is stark. The GRA promised recognition “for all purposes,” but
the UKSC’s restrictive interpretation reduces this to bureaucratic legibility, stripped of political

participation. The exclusion of trans women’s voices at every judicial stage demonstrates how

' Owen Bowcott, Legal Definition of Woman is Based on Biological Sex, UK Supreme Court
Rules [Online]. Source: https://www.theguardian.com/society/2025/apr/16/critics-of-trans-rights-win-uk-
supreme-court-case-over-definition-of-woman; Catherine Baksi, Clarifying Definition of “Woman” in the
Equality Act’ Law Gazette [Online]. Source: https://www.lawgazette.co.uk/commentary-and-
opinion/clarifying-definition-of-woman-in-the-equality-act/5123032.article

Y For Women Scotland Ltd v The Lord Advocate and Scottish Ministers [2025] UKSC 16, para. 56.

P v S and Comwall County Council [1996] ECR 1-2143.
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recognition can be legally hollowed out by interpretive manoeuvres, transforming what should
have been substantive equality into patriarchal containment. This re-entrenchment of sex
essentialism illustrates patriocratic democracy in practice: a democracy that conditions
inclusion on conformity to cis-masculine norms.

3.2 P v S and Cornwall County Council: Equality in Employment

A foundational case in European equality law is P v S and Cornwall County Council
(1996), where the European Court of Justice (ECJ) held that dismissal of an employee on the
grounds of gender reassignment constituted unlawful sex discrimination under Council
Directive 76/207/EEC. The Court reasoned that discrimination against a trans person

undermined the dignity and freedom protected by European equality law:

“To tolerate such discrimination would be tantamount to a failure to respect the
dignity and freedom to which he or she is entitled, and which the Court has a duty to

safeguard” !’

This case was groundbreaking because it established that the principle of equality
applied to trans people, even before the widespread adoption of gender recognition
legislation. Its reasoning directly influenced the development of the Equality Act 2010 in the
UK, where “gender reassignment” was codified as a protected characteristic.'®

Placed chronologically, P v S predated Goodwin v United Kingdom (2002) by six years,
showing how EU equality law was quicker to acknowledge trans dignity in the workplace than
the ECHR framework was in recognising it as a matter of personal autonomy. This demonstrates
that protection of trans rights was not accidental but legally enforceable, underscoring that
dignity can and must be safeguarded in practice rather than remaining a symbolic promise.

The recognition of trans dignity in employment was further consolidated in De Souza
E Souza v Primark Stores Ltd (2017), a landmark Employment Tribunal case.” The claimant,
a trans retail worker, endured persistent harassment: colleagues sprayed male perfume on

her against her will, and security staff mocked her as being “possessed by Satan.” The Tribunal

Y'pv S and Comwall County Council [1996] ECR 1-2143, para. 22.

18 Equality Act 2010, c. 15, s. 7.

¥ De Souza E Souza v Primark Stores Ltd, Employment Tribunal, Case No. 2206068/2016 (18
January 2017).
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held that this treatment constituted unlawful harassment and direct discrimination under the
Equality Act 2010. Crucially, the court awarded damages of approximately £47,000—£25,000
for injury to feelings (at the top of the Vento scale) and £22,000 in aggravated damages and
loss of earnings.”” This was one of the highest awards of its kind in UK trans employment
litigation, signalling that the protection of dignity was a matter of enforceable right, not mere
rhetoric.

This case illustrates how, before the retreat represented by For Women Scotland
(2025), UK tribunals had recognised the lived realities of trans workers and were prepared to
punish employers that failed to protect them. By affirming that harassment based on gender
identity strikes at the core of human dignity, the Tribunal demonstrated that equality law
could operate as a genuine safeguard against patriarchal containment in everyday life.

3.3 AB v Secretary of State for Justice: Dignity, Carcerality, and Legal Enforcement

The case of AB v Secretary of State for Justice (2009) illustrates how legal gender
recognition is not symbolic but binding. The claimant, a trans woman who held a valid Gender
Recognition Certificate (GRC), was incarcerated in a male prison facility. The High Court ruled
that this constituted a violation of her rights under Article 8 of the European Convention on

Human Rights (ECHR), which guarantees respect for private and family life.

“The claimant’s right to live in accordance with her affirmed gender was fundamental.
Her GRC is not symbolic—it is legal and binding. Detaining her in a male facility constituted an

unlawful interference with that right”%

The judgment underscored the enforceability of the GRC as more than mere
bureaucratic recognition. It affirmed that legal recognition of gender identity must translate

into material conditions of dignity, including where the state exercises coercive powers such

? The “Vento bands” set guideline levels of compensation for injury to feelings in discrimination
cases: Band 1 (less serious cases, up to approx. £9,100); Band 2 (serious cases, £9,100-£27,400); Band 3
(the most serious cases, £27,400-£45,600, with exceptional cases exceeding this). In the present case, the
Tribunal awarded £25,000 for injury to feelings (Band 3) and £22,000 in aggravated damages and loss
of earnings. See also Equality Act 2010, Part 5 (Work) and UK Employment Tribunal Presidential Guidance
on Injury to Feelings (2022 update).

'AB v Secretary of State for Justice [2009] EWHC 2220 (Admin), para. 47.
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as imprisonment. By treating the GRC as binding “for all purposes,” the High Court
demonstrated that the right to recognition extended into the most restrictive domains of state
authority.? This reasoning drew directly on Article 8 of the European Convention on Human
Rights, not as a foreign source but as incorporated into UK domestic law through the Human
Rights Act 1998. Under the UK’s dualist system, international treaties have no direct effect
unless enacted in domestic legislation; once incorporated, however, courts may invoke them
with full binding authority.

At the same time, the case highlishted the fragility of these protections. While AB
succeeded in her claim, the state’s initial decision to house her in a male prison facility
exposed the persistent reliance on cisnormativity logics of “institutional risk” and “safety
concerns.” These rationales, often framed as neutral, function to re-inscribe patriarchal control
over trans bodies. The case therefore stands as both a vindication of dignity and a reminder
of the conditional nature of recognition under democratic legal systems.

3.4 UKSC 2025, Institutional Responses, and the Labour Paradox

The 2025 judgment of the UK Supreme Court in For Women Scotland Ltd v The Lord
Advocate and Scottish Ministers (UKSC 16) crystallised this retreat from progressive recognition.
The Court held that while a Gender Recognition Certificate (GRC) under the GRA 2004 must
be respected “for all purposes,” this principle did not extend to statutory interpretation under
the Equality Act 2010, which the Court declared operates solely on the basis of biological
sex.?® By framing the dispute as one of statutory construction rather than lived identity, the
Court effectively hollowed out the promise of the GRA: recognition became bureaucratic
rather than substantive.

The exclusion of trans voices throughout the litication only reinforced this outcome.
Reports note that applications for intervention by transgender legal experts were rejected
both at the Scottish Court of Session and later before the UKSC, leaving no trans parties
formally represented in the proceedings. This silence was not incidental—it was constitutive.
The very case that determined the meaning of “woman” in equality law proceeded without
the participation of those most affected, an omission that underscored how patriocratic

democracy silences marginalised groups while claiming neutrality.

2 European Convention on Human Rights, art. 8; Human Rights Act 1998.

% For Women Scotland Ltd v The Lord Advocate and Scottish Ministers [2025] UKSC 16, para. 56.
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Institutional responses deepened this retreat. The Equality and Human Rights
Commission (EHRC), the UK’s national equality body, immediately embraced the UKSC’s
restrictive interpretation. By affirming that the definition of “woman” under the Equality Act
referred to biological sex, the EHRC legitimised a legal landscape in which trans women—even
those with GRCs—were categorically excluded from political representation and participation.
This alignment between judiciary and quasi-judicial regulator illustrates how patriocratic
democracy consolidates power across institutions, producing consistency not in equality but
in exclusion.

The paradox is sharpened by political context. The ruling occurred under a Labour
government historically associated with advancing LGBTIQ+ equality. Yet the Court’s
reasoning—and the EHRC’s endorsement—illustrated how even progressive administrations
can preside over retrenchment when patriarchal norms are institutionalised. In this sense,
patriocratic democracy does not depend on conservative ideology alone; it thrives when
liberal institutions reproduce cisnormativity under the banner of protecting fairness and
balance.”

Even the Equality and Human Rights Commission (EHRC), whose mandate is to uphold
international human rights standards, responded to the UKSC ruling in ways that reinforced
exclusion. Rather than reaffirming the principle—recognised in international human rights
law—that trans women are women and thus entitled to protection from discrimination under
instruments such as CESCR General Comment No. 20 (2009) and the Yogyakarta Principles
(2007), the EHRC quickly issued statements and began drafting guidance that effectively
sanctioned the restriction of trans women from women’s spaces, including public restrooms.?®
This institutional alignment not only legitimised the Court’s biologically determinist reasoning

but also set in motion policies that risk entrenching exclusion across everyday life. The irony

. Equality and Human Rights Commission (EHRC), EHRC statement on the Supreme Court
Judgment in For Women Scotland, (17 January 2025).

# Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 20: Non-
discrimination in economic, social and cultural rights (art. 2, para. 2 of the International Covenant on
Economic, Social and Cultural Rights) (2009); The Yogyakarta Principles: Principles on the application
of international human rights law in relation to sexual orientation and gender identity (2007).

% Equality and Human Rights Commission (EHRC), EHRC statement on the Supreme Court
Judgment in For Women Scotland, (17 January 2025).
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is stark: an equality body charged with protecting vulnerable groups became an agent in
narrowing their access to full citizenship.

Perhaps most strikingly, the chilling effect extended beyond the courtroom,
manifesting in a climate of tension within the Palace of Westminster itself. In the same year,
reports confirmed that security protocols for gendered spaces were under review following
multiple complaints, while a transgender Member of Parliament spoke out about the 'climate
of hostility' and scrutiny they faced when using facilities.”” That such an incident could occur
within the very seat of democratic governance underscores the breadth of the rollback: once
“woman” is policed through biology and conformity, not only trans women but also cisgender
women who do not fit normative expectations of femininity become suspect. The patriarchal
gaze thus expands its reach, placing all who deviate from the cis-hetero-masculine ideal under
surveillance.

Together, these developments mark not merely legal backsliding but the active
institutionalisation of patriocratic democracy. Recognition is reframed as containment; equality
is rendered conditional upon conformity. What was once hailed as a global model of
progressive trans rights now exemplifies the fragility of democratic promises when filtered
through patriarchal norms.

3.5 Conclusion of UK Analysis

The trajectory of UK jurisprudence reveals a paradox at the heart of democratic
governance. Early advances, from P v S and Cornwall County Council to Christine Goodwin v
United Kingdom, established dignity and self-determination as core principles of gender
recognition, culminating in the Gender Recognition Act 2004 and the Equality Act 2010. These
statutes positioned the UK as a global leader in protecting gender-diverse communities.

Yet subsequent developments demonstrate how fragile such gains remain. The High

Court’s affirmation of the binding force of a Gender Recognition Certificate offered hope that

" Haroon Siddique, ‘Westminster security protocols for gendered spaces under review after
complaints’ The Guardian (22 September 2025) [Online], accessed 25 September 2025,

Source: https://www.theguardian.com/uk-news/2025/sep/22/westminster-security-protocols-gendered-

spaces-under-review; Ben Morgan, “'A climate of hostility’: Trans MP speaks out on Westminster workplace

culture’ The Independent (28 September 2025) [Onlinel], accessed 5 October 2025,

Source: https:.//www.independent.co.uk/news/uk/politics/trans-mp-westminster-workplace-culture-

b2421519.html.
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recognition extended even into restrictive state domains. But the 2025 Supreme Court ruling
in For Women Scotland marked a decisive reversal, redefining “woman” exclusively in
biological terms and excluding trans women—even those with legal recognition—from
equality protections. Institutional responses, including the EHRC’s endorsement of the ruling,
reinforced this narrowing of rights, while political incidents such as the Westminster restroom
exclusion revealed how quickly the logic of exclusion can extend beyond trans women to
cisgender women who do not conform to feminine norms.

Taken together, these cases illustrate that recognition without participation is not
recognition at all. The UK experience demonstrates how patriocratic democracy operates
through law: granting rights in name while withdrawing them in substance, conditioning
equality on conformity to cis-masculine norms. This insight provides a vital comparative lens
for the next section, which turns to Thailand—where constitutional adjudication similarly

invokes biological essentialism to regulate the boundaries of political personhood.

4. Case Law and the Endurance of Binary Norms in Thailand

Historical Roots of the exclusion of gender-diverse persons from legal subjecthood in
Thailand has deep historical roots. The Three Seals Code (n£)%3188 379749 34), compiled in
the early Rattanakosin period, explicitly prohibited certain groups from serving as witnesses in
court proceedings. The provision in the section on evidence law (Wselognisanwaneg11)
declared: “ndjs Uanmzr n1a nd audth in Suflddiuntsiatas egnemnduneu” 2 By
listing women, bundok (a premodern category denoting gender-variant persons), slaves, and
others as inherently unreliable, the Code institutionalised a hierarchy of credibility that directly
linked gender and legal incapacity.

This codified exclusion did more than deny participation in trials; it enshrined the
presumption that gender variance equated to legal inferiority. As Sheera Thongkachai has
shown, the category of bundok was not merely descriptive but stigmatising, operating to erase

gender nonconforming people from recognition as legitimate legal actors (T51 N83nT8318Y,

% pguanensnaunae @y 1: wszlesn1sanvaneu, (njannumuas: drdnfiuriazani, 2541), i
173 [The Three Seals Law Code Volume 1: Phra-aya-karn Lakson Phayarn (Law of Evidence), (Bangkok:
Kurusapha Press, 1998), p. 173].
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2561).% In this sense, the foundations of Thai jurisprudence were marked by a binary
epistemology: to be legally credible was to be male, cisgender, and aligned with social order.
The endurance of this logic can be traced through subsequent case law, where courts
consistently relied on biological essentialism to police the boundaries of legal personhood.

This historically entrenched binary conception of credibility and personhood laid the
groundwork for later jurisprudence, such as the Supreme Court decision No. 157/2524, where
The Court continued to define womanhood through biological capacity (‘one who can give
birth’). It is to these modern manifestations of patriarchal legal reasoning that the next section
now turns.

4.1 Supreme Court Decision No. 157/2524: Anchoring the Binary

The exclusion of gender-diverse persons from legal recognition in Thailand is not
accidental but follows a long historical continuity. Early legal texts such as the Three Seals
Code explicitly marked women and gender-variant persons as unreliable witnesses, linking
credibility to normative sex and social status. In the modern era, this continuity was crystallised
by Supreme Court Decision No. 157/2524. Faced with a claim for recognition of a trans
woman’s status, the Court turned to the Royal Institute Dictionary and treated womanhood
as equivalent to the capacity to give birth. By locating legal womanhood in reproductive
function rather than lived identity, the ruling established a judicial premise of reproductive
essentialism: sex recorded at birth became the decisive marker of legal personhood.*

That premise carried concrete, system-wide effects. The Court’s interpretive move
shaped how civil status is understood and administered under Thai law—most notably in
relation to birth registration and the civil registry system tied to Section 15 of the Civil and
Commercial Code—making the sex marker effectively immutable for many administrative

purposes. In practice this foreclosure means that trans, intersex, and non-binary people are

v a

# %51 noans¥any, 1 “nzne” g “duidesdruma”: n1siudsuulandennnssudtdiedndnuainig

Y v

'
a

weludsnulneg, NTENTUYBYING, Uit 6 atudl 1 (uns1AN-Hguieu 2566), nin 145-180 [Cheera Thongkrajali,
From “Kathoey” to “Phuying-kham-phet”: Discursive Transformation of Gender Identity in Thailand,
Journal of Anthropology, Volume 6 Issue 1 (January-June 2023), pp. 145-180].

* Afinnweain i 157/2524 (1981) [Supreme Court of Thailand, Decision No. 157/2524
(1981)]; s1vUmMginean1y, nauynsuatusvlnfinganu (aﬂ’uﬁmaﬁmé’m@ﬂ) [Royal Institute of Thailand,

Royal Institute Dictionary (edition cited by the Supreme Court in Decision No. 157/2524)].
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routinely misrecognised across education, healthcare, employment and welfare systems, lack
of legal gender recognition thus cascades into tangible denials of rights and services.!

International and policy analyses have been stark on these consequences. UNDP’s
review of legal gender recognition in Thailand documents how Decision 157/2524 created a
jurisprudential barrier that institutionalised binary sex assisnment and obstructed pathways to
administrative recognition, producing persistent obstacles to basic civic participation and
access to services.” In short, the judgment did more than resolve one dispute: it anchored a
biological-first approach to personhood in the institutional fabric of Thai administration,
converting a contested social reality into a narrow legal rule with widespread, deleterious
effects.

The influence of Decision No. 157/2524 extended beyond the judiciary. Following the
ruling, the Department of Provincial Administration incorporated the Court’s binary reasoning
into administrative practice, instructing registrars to treat the sex marker recorded at birth as
final and non-alterable. As documented in the Intersex Thailand Report on Legal Gender
Recognition (2018), this jurisprudential stance translated into administrative regulations that
explicitly barred changes in the civil registry, even for individuals who had undergone gender-
affirming surgery. The case thus illustrates how a single judicial interpretation cascaded into
executive policy, ensuring that reproductive essentialism was not only judicially endorsed but
also bureaucratically enforced across the apparatus of state governance.*

4.2 Constitutional Court Decision No. 20/2564: Reproductive Essentialism

The Constitutional Court’s 2021 ruling on Section 1448 of the Civil and Commercial
Code, which defines marriage as exclusively between a man and a woman, entrenched
reproductive essentialism within Thai constitutional jurisprudence. In its reasoning, the Court

declared that “the purpose of marriage is for a man and a woman to cohabit as husband and

> Yszananguunewniagndine (U, 11031 15; wseswlnainisnsdeusiugs w.e. 2534 wasd
LLfﬂ‘UL‘ﬂ'mﬁm [Civil and Commercial Code (Thailand), s. 15; Civil Registration Act B.E. 2534 (1991) and
amendments].

*? United Nations Development Programme (UNDP), Legal Gender Recognition in Thailand: A
Legal and Policy Review, (Bangkok: UNDP Thailand, 2018).

** Nada Chaiyajit, Intersex Justice in Thailand: A Country Report on the Situation of Intersex

Rights in Thailand, (Taiwan: Intersex Asia, 2024).
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wife to form a family institution, to have children and maintain the race according to nature”.**

The judgment thus framed procreation not as one possible aspect of marriage but as its
defining purpose, rendering same-sex unions inherently invalid.

The Court further justified this interpretation by invoking “the state of nature and long-
standing custom”, holding that Section 1448 was “in accordance with the state of nature and
long-standing custom”. ** By grounding constitutional interpretation in  “nature” and
“tradition,” the Court foreclosed any possibility of reading marriage in a gender-neutral or
equality-oriented manner.

Perhaps most revealing was the Court’s reliance on gendered biological functions.
Citing the provision requiring widows to wait 310 days before remarrying, the Court reasoned
that such rules exist to prevent confusion of lineage, presuming that women must menstruate
and potentially bear children. This reliance on reproductive biology as a constitutional
rationale exemplifies the persistence of pseudo-scientific logic: womanhood equals
reproductive capacity.”®

These constitutional premises did not remain confined to abstract reasoning. As later
analysis has shown, even after Thailand enacted marriage equality, statutory language
continued to entrench patriarchal norms by preserving the categories of Ua1 (bida, father) and
11971 (marnda, mother) as the only legitimate parental statuses.’” Thus, while same-sex
couples gained access to marriage, their family rights remained mediated through
heteronormative framings of parenthood. This demonstrates how patriocratic democracy
adapts: conceding recognition in one domain while reinscribing exclusionary categories in
another.

Taken together, the Constitutional Court’s ruling and subsequent legislative practice
illustrate how Thai constitutional law operationalises reproductive essentialism not only to

deny recognition, but also to shape the terms of participation within newly opened

3 Constitutional Court of Thailand, Decision No. 20/2564 (2021), unofficial English translation by
Chalermrat Chandranee, Justice in Translation 5/2021 (December 2021), University of Wisconsin—Madison,
Center for Southeast Asian Studies, para 4.

* |bid., para 15.

* |bid., para 17.

*" Nada Chaiyajit, Analyzing Thailand’s Amendments to the Civil and Commercial Code on
Marriage Equality: Progress, Shortcomings, and the Struggle for LGBTIQAN+ Rights to Family
Establishment, Thai Legal Studies, Volume 4 Issue 1 (July 2024), pp. 60-71.
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institutions. What appears as progress—marriage equality—remains tethered to patriarchal
structures that condition belonging on conformity to cis-hetero-masculine norms.

4.3 Quasi-Judicial Bodies and Administrative Practices

While high-level judicial rulings supply the legal gsrammar for reproductive essentialism,
the administration and quasi-judicial bodies are the engines that convert that grammar into
lived exclusion. This section demonstrates how non-legislative actors— (1) equality and anti-
discrimination committees, (2) administrative agencies and public institutions, and (3)
administrative and quasi-judicial tribunals—have both reproduced and, at times, disrupted
patriarchal and sex-essentialist norms. Together they reveal how patriocratic democracy is
institutionalised not only in doctrine but also in the daily sovernance of bodies.

Equality and quasi-judicial mechanisms. The Committee on Consideration of Unfair
Gender Discrimination (3@w.) under the Gender Equality Act has produced some landmark
findings. One pivotal case concerned Teacher Golf (Pannaphat Sawatphat), a transgender
teacher denied the right to wear gender-congruent attire in official photographs and state-
issued ID cards. The Committee held this to be unfair gender discrimination and ordered
recognition of her gender identity. Yet the Office of the Prime Minister subsequently resisted
implementation, issuing directives that maintained binary uniform rules for civil servants,
thereby forcing continued litigation.?®

Similarly, Teacher Bua (Punyapat Kingkaew), a Bangkok civil servant, was forced by her
school principal to wear a male wig and perform male-coded behaviours despite having
undergone gender-affirming surgery. This case, covered widely in national media, epitomised
how school-level administrators weaponised state regulations to enforce conformity with
biological sex essentialism.” At the university level, Chomping, a transgender student at
Chulalongkorn University, was threatened with expulsion from class by senior faculty for

refusing to wear male attire. The University formally denied her petition to graduate in gender-

% Committee on Consideration of Unfair Gender Discrimination (7aW.), Decision No. 05/2564, 28
June 2021; Office of the Prime Minister, Letter No. 45 0106/861, “ua9nan1sNaIsaIn1s9Unsuseanag
Wwdirilvessg”, 10 June 2015; Office of the Basic Education Commission, Letter No. fis 04009/4153, 25
June 2015.

* Thai PBS, 1A30U8AMANVAENIGNA Sa9i58U nas.: i1l Thai PBS (22 July 2019) [eaulai]

dindedeyaiile 23 Augou 2568. wnasdian: https:/www.youtube.com/watch?v=201sB3CLm20
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congruent dress, citing its student-uniform regulations. The Gender Equality Committee later
found in her favour, underscoring the unlawfulness of such exclusionary rules.*

Judicial and administrative litigation. The most dramatic breakthrough came in Sirapat
Putthivorrapaseth v. Suan Dusit University, culminating in the Supreme Administrative Court’s
Decision No. 8.10/2568 (2025). After nearly nine years of litigation, the Court ordered that she
must be allowed to graduate in female academic dress, reversing both the university’s
decision and earlier administrative court rulings. The Court explicitly srounded its reasoning in
the Gender Equality Act and constitutional guarantees of human dignity, holding that the
denial of gender-congruent graduation attire amounted to unfair gender discrimination. For
Sirapat, however, this victory came too late to celebrate with her classmates—most of whom
had long since graduated. Her case illustrates both the possibility of redress and the immense
personal cost of seeking justice in a patriarchal democracy.*!

Intersections with carceral administration. These struggles extend into prisons, where
intersex and transgender inmates are categorised strictly according to male/female biology,
often facing harassment, solitary confinement, or denial of healthcare. A widely reported case
documented by BBC Thai revealed how prison authorities insisted on classifying intersex
detainees within binary facilities, exposing them to heightened risks of violence and degrading
treatment. Such practices underscore how state institutions reproduce essentialist control
even beyond education and civil service, penetrating the most intimate aspects of bodily
autonomy.*?

Across these cases, a recurring pattern emerges equality bodies may articulate anti-
discrimination norms, but entrenched administrative practices and institutional risk-aversion

blunt their force. Administrative resistance and protracted litigation not only delay justice but

“ Chulalongkorn University, Faculty of Education, Letter No. 0512/01544, 18 February 2019;
Chulalongkorn University, Announcement on Student Uniform Regulations, 2019; Thai PBS, Trans
Student Barred from Class over Attire [Online], Lsﬂlﬁﬁﬂ“ﬁagmﬁla 23 Auyngu 2568. Source:
https://www.thaipbs.or.th/news/content/286016

o Sirapat Putthivorrapaseth v. Suan Dusit University, Supreme Administrative Court, Decision No.
9.10/2568 (2025); Bangkok Post, No Reason for Pride as Wide Gender Discrimination Persists [Online],
Lﬁwﬁqsﬂ'agmﬁ'a 23 Nug18U 2568. Source: https://www.bangkokpost.com/thailand/special -
reports/2135151/no-reason-for-pride-as-wide-gender-discrimination-persists

* BBC Thai, ffasdadruwa-dumasi@ndluSoudilne [soulail, Lﬁﬁwﬁq%’ayjmﬁa 23 fugngy 2568.

wnasisn: https://www.bbc.com/thai/53203163
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reassert the state’s authority to decide whose gender is “real.” In this way, patriocratic
democracy is enacted less in grand constitutional pronouncements than in the mundane but
deeply consequential governance of uniforms, documents, and daily embodiment.

4.4 Synthesis: Patriocratic Democracy in Thai Jurisprudence

The trajectory of Thai jurisprudence on gender recognition reveals a striking consistency
across judicial, constitutional, and administrative domains. From the Supreme Court’s 1981
decision (157/2524) that reduced womanhood to reproductive capacity®, through the
Constitutional Court’s 2021 ruling (20/2564) that constitutionalised “nature” and “tradition”
as markers of family and marriage®, to the mixed record of quasi-judicial and administrative
bodies, the law has persistently anchored personhood in biological determinism. What
changes is not the underlying logic but the institutional register: dictionary definitions in the
Supreme Court, pseudo-scientific appeals to menstruation and procreation in the
Constitutional Court, and bureaucratic procedures in the administrative state.

Taken together, these institutions form a layered architecture of patriocratic
democracy. The promise of equality is enshrined in statutes such as the Gender Equality Act
2015 and echoed in committee findings®, yet consistently curtailed by the civil registration
regime, by court rulings that elevate reproductive essentialism, and by state practices that
police attire, documentation, and bodily comportment. The result is a paradoxical legal order:
gender-diverse persons are formally acknowledged as rights-holders but are substantively
excluded from the full spectrum of citizenship and political participation.

In this sense, Thai law does not merely reflect societal patriarchy; it reproduces and
amplifies it through legal doctrine and administrative enforcement. The endurance of sex-
binary essentialism across forums demonstrates how democracy itself is conditioned by
patriarchal terms, confining recognition within cis-hetero-masculine norms. This synthesis
underscores why the notion of UszUnsulne—patriocratic democracy—is not a rhetorical

flourish but an analytic necessity for grasping how law structures exclusion in Thailand.

* Supreme Court of Thailand, Decision No. 157/2524 (1981).

“ Constitutional Court of Thailand, Decision No. 20/2564 (2021), unofficial English translation by
Chalermrat Chandranee, Justice in Translation 5/2021 (December 2021), University of Wisconsin—-Madison,
Center for Southeast Asian Studies.

* Gender Equality Act B.E. 2558 (2015).
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5. Comparative Discussion - United Kingdom and Thailand through the Lens of
Patriocratic Democracy

This chapter moves from doctrinal exposition to theoretical interpretation. Having
traced the jurisprudential trajectories of the United Kingdom (Chapter 3) and Thailand (Chapter
4), the task here is to analyse these developments through the conceptual frameworks
introduced in Chapter 2. Drawing on bell hooks’ critique of patriarchy as a system that
transcends ideology, Judith Butler’s insights on performativity and the instability of gender
categories, queer legal theory’s scepticism of neutrality, and social-contract theory’s
delineation of who counts as a rights-bearing subject, this comparative discussion interprets
the patterns of recognition and exclusion revealed in both jurisdictions.

The aim is not to repeat case law already examined but to demonstrate how distinct
legal orders—one grounded in common law, the other in civil-law traditions—converge in
reproducing sex essentialism and patriarchal epistemologies. By situating rollback in the UK
and persistence in Thailand within the shared grammar of patriocratic democracy, the chapter
shows how formal guarantees of equality can be both proclaimed and undermined. In doing
so, it clarifies the theoretical stakes: whether recognition operates as inclusion on patriarchal
terms, or exclusion masked as neutrality, the outcome is structurally similar.

5.1 The United Kingdom: Recognition and Retrenchment (Rollback)

The trajectory of legal gender recognition in the United Kingdom illustrates how
recognition, once granted, can be progressively curtailed. The early 2000s were framed as a
breakthrough: following Rees v. United Kingdom (1986), Cossey v. United Kingdom (1990), and
ultimately Christine Goodwin v. United Kingdom (2002), the European Court of Human Rights
held that gender identity falls within the scope of Article 8 of the European Convention on
Human Rights. This jurisprudence compelled the UK to enact the Gender Recognition Act 2004
(GRA), which provided for legal recognition of gender identity through a certification regime. At
the time, the GRA was celebrated as progressive, positioning the UK as a European leader in
trans rights.

Yet fragility was embedded in the legislation itself. The GRA relied on medicalised
criteria and a gatekeeping panel, signalling that recognition was conditional rather than an
ordinary incident of citizenship. Subsequent case law revealed how precarious this recognition
would become. In For Women Scotland Ltd v. Lord Advocate (2022) and For Women Scotland

Ltd v. Scottish Ministers (2025), the UK Supreme Court held that “sex” in the Equality Act 2010
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refers to biological sex, effectively limiting the reach of Gender Recognition Certificates in
relation to single-sex services, political representation, and equality claims. Trans women
holding GRCs were therefore excluded from key protections, with their voices excluded even
from intervening in the litigation.

This jurisprudential shift represents more than statutory interpretation: it reinstates
reproductive essentialism as a judicial norm. Through the lens of queer legal theory,
particularly Butler’s concept of gender performativity, the Court’s reasoning illustrates how
law reifies gender categories by presenting them as natural and immutable. What appears as
neutral interpretation in fact functions as a regulatory act that sustains binary norms. bell
hooks’ critique of institutional patriarchy further helps explain why even progressive bodies—
such as the UKSC or the EHRC—become vehicles of exclusion when institutional
commitments to “fairness” are mediated through biologically determinist categories.

In short, the UK’s path exemplifies rollback. Recognition was constitutionally
compelled and legally enacted, only to be re-anchored in biology when challenged. Equality
remains rhetorically affirmed, yet it is practically hollowed out. The result is conditional
inclusion: trans persons may be recognised on paper, but that recognition is continually
vulnerable to retraction when it collides with entrenched patriarchal logics.

5.2 Thailand: Persistence of Non-Recognition

In contrast to the United Kingdom’s trajectory of recognition and retrenchment,
Thailand demonstrates the persistence of non-recognition. From the outset, Thai
jurisprudence has anchored legal personhood in reproductive capacity rather than identity.
The decisive turning point came in Supreme Court Decision No. 157/2524 (1981), which relied
on the Royal Institute Dictionary to define a woman as “one who can give birth.” By
constitutionalising reproduction as the essence of womanhood, the Court effectively
foreclosed the possibility of recognising trans and intersex persons within the civil-registration
framework.

This precedent resonated through the Civil and Commercial Code, Section 15, and the
Civil Registration Act, under which sex markers assigned at birth became immutable. Four
decades later, the Constitutional Court reinforced the same logic in Decision No. 20/2564
(2021), ruling that marriage under Section 1448 must remain between a man and a woman

because its purpose is to “have children and maintain the race according to nature.” The
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Court went further, invoking menstruation and pregnancy as defining traits of women, thus
elevating reproductive essentialism into constitutional doctrine.

Administrative and quasi-judicial bodies have occasionally offered spaces for
contestation, particularly under the Gender Equality Act 2015. The Gender Equality Committee
(3@w.) has issued rulings recognising the rights of trans persons—for example, the case of
Teacher Golf, where the Committee affirmed her right to wear a uniform consistent with her
gender identity. Yet these victories are precarious: state agencies, including the Prime Minister’s
Office, have challenged such rulings before the Administrative Court, demonstrating how
bureaucratic resistance dilutes gains. Similarly, the Sirapat case at the Supreme Administrative
Court, which finally allowed a trans graduate to receive her degree in female academic dress
after nine years of litigation, illustrates both breakthrough and cost.

Even beyond the courts, other cases—such as Teacher Bua’s coerced compliance with
male attire, or the expulsion of Chomping from a Chulalongkorn classroom—nhighlight how
patriarchal norms remain embedded in everyday governance. Intersex persons, too, face
systemic erasure, exemplified by detention practices that categorise bodies strictly as male or
female regardless of self-identification.

Through the lens of queer legal theory, Thailand exemplifies how recognition is not
merely denied but structurally foreclosed. Whereas Butler emphasises that gender is
performative and socially constituted, Thai law translates gender into biology and fixes it in
the registry. bell hooks’ critique of institutional patriarchy helps explain why even equality
bodies struggle: they may articulate inclusive norms, but without structural reform, their
findings are undermined by patriarchal state logic.

Thailand therefore represents persistence: non-recognition is not an absence but a
norm, continuously reinforced by judicial doctrine, administrative practice, and bureaucratic
discretion. Unlike the UK, where recognition was won and then rolled back, Thailand shows
how recognition was never permitted to emerge, illustrating patriocratic democracy in its most
entrenched form.

5.3 Comparative Synthesis — Patriocratic Democracy across the UK and Thailand

Placed side by side, the United Kingdom and Thailand exemplify two distinct
trajectories of the same phenomenon: patriocratic democracy. Both jurisdictions reveal how

law mobilises sex essentialism as a grammar of governance, but they differ in historical path.
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In the UK, the arc has been one of recognition followed by rollback. Early victories—
from Goodwin v. United Kingdom (2002) to the Gender Recognition Act 2004—appeared to
entrench recognition in line with European human-rights jurisprudence. Yet more recent
rulings, such as For Women Scotland Ltd v. Lord Advocate (2022) and For Women Scotland
Ltd v. Scottish Ministers (2025), have re-anchored “sex” in biology. The law affirms equality
rhetorically while reasserting biological determinism as a limit.

Thailand presents the opposite trajectory: persistence of non-recognition. From
Supreme Court Decision No. 157/2524 to Constitutional Court Decision No. 20/2564, courts
have constitutionalised reproductive essentialism, reducing gender to biological function.
Administrative and quasi-judicial bodies occasionally offered openings—such as the Sirapat
graduation case or the 98aW. rulings—but these were fragile, slow, and heavily contested. Here,
non-recognition is not rollback but institutional norm.

The comparative picture highlights both divergence and convergence. Divergence lies
in sequence: the UK demonstrates contraction after progress, while Thailand entrenches
essentialism without transition. Convergence lies in effect: both systems preserve cis-hetero-
masculine order under the guise of neutrality, using binary categories as legal infrastructure.
The two jurisdictions illustrate variations on a single theme: democracy and rights discourse
remain procedurally open but substantively closed, because the epistemic foundations of law
continue to be shaped by patriarchal logic. This is the essence of patriocratic democracy:
recognition is conditional, exclusion is systemic, and legal equality remains always already

compromised.

6. Policy Recommendations — From Patriocratic Democracy to Inclusive Democracy

The preceding analysis demonstrates how both the United Kingdom and Thailand
entrench patriocratic democracy: a legal order where rights are proclaimed yet curtailed
through sex essentialism and binary logic. Moving beyond critique requires normative
proposals that can reconfigure law to serve democratic inclusion rather than patriarchal
reproduction. Four pathways emerge.

6.1 Constitutional Reform and Explicit SOGIESC Protections

Thailand’s imminent constitutional reform presents a critical opportunity. Drafting a
new charter must not only reaffirm abstract equality but explicitly incorporate protections on

the basis of sexual orientation, gender identity, gender expression, and sex characteristics
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(SOGIESC). Embedding these principles would transform democracy from one centred on sex—
gender binaries into one that affirms all persons as rights-bearing citizens.

6.2 Legislative Change - Gender Recognition and Family Law

Passing comprehensive gender recognition legislation is urgent. Current reliance on
birth-assigsned sex under civil and family codes perpetuates exclusion, even in the wake of
marriage equality. A statute recognising self-determined gender identity, together with reforms
to parental and family-status provisions, would dismantle the reproductive essentialism that
underpins exclusionary jurisprudence.

6.3 Institutional Practices and Administrative Guidelines

Laws alone are insufficient if administrative bodies and quasi-judicial committees
continue to reproduce exclusion. Clear, enforceable regulations are needed across state
institutions: from civil registration to education, employment, healthcare, and correctional
facilities. Equality committees must be empowered with binding authority rather than advisory
status, and state agencies must be held accountable for implementing their rulings.

6.4 Beyond Quotas: Towards a Transformative Democratic Culture

Policy must also move beyond representation quotas. While quotas can symbolise
inclusion, they do not dismantle the deeper epistemic structures that equate citizenship with
cis-hetero-masculine norms. True transformation requires re-educating legal and political

institutions to recognise difference as constitutive of democracy, not as deviation from it.

7. Conclusion

Policy recommendations cannot remain cosmetic. To move from patriocratic
democracy to inclusive democracy, reform must operate simultaneously at constitutional,
legislative, and administrative levels. Crucially, this transformation does not erase the rights or
identities of cisgender or heterosexual persons; rather, it ensures that their experiences are no
longer treated as the sole blueprint through which law and politics are imagined. In this way,
the three pillars of state power—executive, legislative, and judicial—can be reclaimed for all

citizens, no longer captured by the epistemic order of patriocratic democracy.
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Abstract

The transboundary haze pollution issue has long been a problem affecting ASEAN
member states. Currently, ASEAN has joint international laws to manage this problem.
However, the issue still persists. ASEAN member states have not been able to effectively
address the problem, and other member states cannot intervene in any member state due
to the principle of non-interference in the internal affairs of other member states.

This article presents the possibility of reinterpreting the principle of non-interference
in internal affairs to engage with other member states, such as raising issues for discussion,
consultation, taking various actions, including providing assistance and helping manage
problems in other member states in cases where the member state cannot address the issue
alone. This should involve interpreting the ASEAN Charter using the principle of teleological
interpretation according to the objectives and purposes of the ASEAN Charter under Article 31
of the Vienna Convention on the Law of Treaties 1969, which must consider the environmental
objectives of the ASEAN Charter that bind ASEAN member states. Furthermore, the
interpretation must also consider the context of other international laws to which ASEAN
member states have mutual obligations, including: the ASEAN Agreement on Transboundary
Haze Pollution (AATHP), the ASEAN Agreement on Disaster Management and Emergency
Response (AADMER), Roadmap for ASEAN cooperation on transboundary haze pollution
control issued under the AATHP Agreement and the international custom of ASEAN member

states regarding No-Harm principle.

Keywords: The member states of ASEAN; Transboundary Haze Pollution; Non-Interference;

Reinterpreting
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aulamniilasuanudusenudazsidulumelianudiemaenau winnduanuduseunaglaidu
NTUNINURS
ToANAI T UGN I8 UUNANNITVRITNBNTIUD U BNIYU NANNITHAINNIAUNIURA
(Consensus) 5qufiu wann1sm1swludnsesulne (Sanctity of Sovereign Sights) #dnN13909AII
azL88ng0ULAZAINENIN (Sensitivity and Politeness) ann15tasaluluud liudgyui (Non-
Confrontational Approaches to Negotiations) #ann13UTnw111381Ue91a4 (Behind-The-Scenes
Discussions) wagldguuuunisiasategrsliifunianisuaglugduuuilaldnguune (Emphasis on
Informal and Non-Legalistic Procedures) {aiduuillunsdaudlaviedanislymininluginia
9 yusdUymnanyaINuuonATUTINNINLAY o nTauagadunsauIfendeu® vilisy
a IS a I ) LY A Y Y = v v Ao
auBnepuiidassegnanniunisiiudnnisuseninsnisneldvennasondeulutiruldlae sy
au@ndulionadnluganelasuiulunmelsndnnsliwnsnues® Snnsigaundnendeuussy wu
dulailiFedesindymuaivanmuenatuiiiedududguinielusy n1snssaudndundouln
Tudsziuminaraiiudunisunsaugsianisnelusazsrunaedulneuds®
wananladiisesvasmusulinsesgauninendeumeduminsgauBnliufuinusiusnsdl
waziindeinniy nYUnse ey Tennas AATHP wazdonnas AADMER fnunissedudeiinineie
Fnen1syanaife ngUunsendeuniualildisnisaunua (Dialogue) N15UTNWINIT0
(Consultation) Lazn1512591 (Negotiation)*! d@udannas AATHP wazdennas AADMER A1iualily

aa = & a a0 o = = aa I~ o =
18N15UTNHINITONTDNITLATAN V]\‘ﬁ/illﬂuﬁ]%LUulﬂmqﬂJLLU'ﬁm"l\iﬂ@Q'}ﬂ@']LGUEJ‘U‘V]llﬂ"\]%L‘UUﬂ']i

USnwmnselomas nsasanuuuliwdywin msasawuuliidunants Fesmsseduiinmaaeisd

*® Daniel Heilmann (n 14) 114.

" Article 12 (2) of ASEAN Agreement on Transboundary Haze Pollution; Article 11 (2) of ASEAN
Agreement on Disaster Management and Emergency Response.

% Ibid.

% Ibid 115.

O bid 115.

1 Article 22 (2) of Charter of the Association of Southeast Asian Nations.

*2 Article 27 of ASEAN Agreement on Transboundary Haze Pollution.; Article 31 of ASEAN

Agreement on Disaster Management and Emergency Response.
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3. nanmshiunsnussiamsaigluvasendeu®
ngUnsondeuiinisimuanannisidunsnuesfianisnielu (Non-Interference) $gaundindu

luda 2 (2) @) Felaeyialunisldunsnussfianisnislusgdumnetianisfsgle § nieesdnis
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o
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AaAUdUTUSYDsFau” wavluusunvesendouaziiuinluiesnsgaudnondeuaz lildisnsly
anwazfiunsimiiuegralame (Do Not Resort to Publicly Lecturing) Tuilansnsagnionasy
o =3 PN [y 4 o 129 ] < [ = [y ca & [
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a a = A& a wa | [ 1 a ] a A 1 | I @ ada
auBnedeuinfenazuuRdendnnisluunsnusefanisnielusgauninduegransasnauniuia
Y0335au18nondeu lnvazliavidingunvesulneuasysuninmiuwau T Judedu laldmdadn
wsnugansartluAmesesiitisrdiunsiuanelunietymaelusgaunindu luidninense
LLammmﬁmLﬁuﬁ’uamumiaimaiumaa%'gam%ﬂﬁu mmﬁﬂajaﬁfuauunﬂﬁsJﬁiaG’hu%gU’]me%’gam%ﬂ

2 1% a a | o a a = P ! P ' 2
suinulaantuaiinisussyuondeuseninedgaundnendeuemiseluniiseninaUsewmedy ag1alsh
Amniluaaiunisalfsgaundnendeuninduinasiudiu sSgaundnondeunnainisdilugaien
waunInuatne unnliasedaazldlasunisseusuunndndudunsdinisesnuaasnisalluiiusza
W10 e (ASEAN Leaders’ Meeting) 1iladuil 24 ww1ey a.a. 2021 ielviddunui 5 Jo (Five-
Point Consensus) 138n3adliussimatiisunaiunisauduniuiasinailunsallyminisusenag

died A, 202177

“ qunsal yaiansnd, ‘wdnmisliunsnuseianisaeluluviunondeu: Wisuiflsuiungdas
anlszanvIR’ (2567) 13 M3aNTTIUALN atuliRa1ans 77-101.

* Article 2 (2) (e) of Charter of the Association of Southeast Asian Nations.

o Philip Kunig, ‘Intervention, Prohibition of” , 29 November 2023)
<https://spacelaw.univie.ac.at/fileadmin/user_upload/p_spacelaw/Kunig_Intervention Prohibition_of.pdf>

% Walter Woon, The ASEAN Charter: a commentary (NUS Press 2015) 60.

Teifunsal ygyiansng (n 43) 95-96.
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auBnendeudnliguferlusgaundnduliinasidumsenyseautymtuuian n1sdunsng
sauiu wagnsiinlulianudismdedanistigm Hudu lnedazldifun sazsdianendnnisly
wnsnussnanisnely wWwslianusiuilelunisdanslaminaivanuenaiutunsuuawduly
98195103 lnwidaiiaznanifinisianungUasendeulagldngunaminisianuausdyyiniy
pudyyIngiisuu1dinlenguuigauidygn a.a. 1969 (Vienna Convention on the Law of
Treaties 1969)

lunsfinungUnsendoudadunsiasivmuiniendanufyarondousudunsians
NoRIBIANTIENINNUTEWANYR I NT Y N15AANUNYURTONTEUALABINAITUITD 5 uiseudyn
n3sdsuunIsiengrungausdyyn feiyaidn “eudynitazlinsenudenginaeile q ves
ausdggildunsaisnensesdnsseninslssmalazauddygile 9 N5usesniglussnissening
Uszina”® angldde 5 9 09An1558nI9UTENATAINSAIINUANGLNMITNITAAIUATIATN DA
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lasngnaeiansvatugeuinatiduldiniioninngunueinueydyyinjulguuriineng g

8 Article 5 of Vienna Convention on the Law of Treaties 1969.
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v 9

AduNuAMUAlagANTLLAIUTEAUIUNTYU (ASEAN Coordinating Council)”*® aelsds 51
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DALY}

YDIN1TAAILAUS Y
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aeldde 31 Ayuaieriunsfauauddyglife asdeaiuanmsinuilaeaain lae
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¥ Jan Klabbers, An Introduction to International Organizations Law (3rd edn, Cambridge
University Press 2015) 83-84.
9 Article 51 (1) of Charter of the Association of Southeast Asian Nations.

>L Walter Woon (n 46) 236.
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nsAAurannshiwnsnuesianisngluvesnginsendeunigldde 31 (1) uiseydnyan
N g Imenguineausdygylaglindnnisianuauanunuiesssun > du awdedauli
undyelAdunalumuanununeund® Taeededsnunuefuia3weauiun (Context) 0904
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975unUN (Preamble) wazA1ANUIN (Annex)’
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>2 Robert Kolb, The Law of Treaties an Introduction (Edward Elgar Publishing 2016) 148.
>3 Anthony Aust, Modern Treaty Law and Practice (Cambridge University Press 2007) 234.

>* Article 31 (1) of Vienna Convention on the Law of Treaties.

melddo 31 (1) veseydygyingadouunitsenguuneausdyydydalus ssnsdanuausdygn
usnaInvzesiianulnegain fadosinnalulumsiaenndesiuaumnesssunvesdiesde vdnnsiady
PIUANUVNESTIUAYO e A lWaUSH T (Textual Approach)

> qune @eguns, ‘nsimvausdyan’ T figun fadid (ussansms) nisldnsdnawngnaie
(NBIWUAERTINTEIAR AeriNe uelfans uninendusssueans 2552) 377.

* Boafieaiu 376.

T Article 31 (2) of Vienna Convention on the Law of Treaties.
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%8 Jan Klabbers (n 49) 83-84.
>% quwm @wguns (n 55) 378.
60 Spaiieniy 379,

51 Article 31 (1) of Vienna Convention on the Law of Treaties.

meldde 31 (1) Yasneveseydyyingiisunniidenguunsaus dygr Vygalug eanisfa
ausdaaaziosfinnudesmluauidyqilaemidingussasiuararuywanevesauidygyiduduluny
aNNSAANNANLINgUTEARLar AN YeausEy (Teleological Approach)

52 Robert Kolb (n 52) 145.

® qunm @reguns (n 55) 392.
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5% Article 1 (1) of Charter of the Association of Southeast Asian Nations.

5% Article 1 (9) of Charter of the Association of Southeast Asian Nations.

% |nternational Law Commission, ‘Conclusion of the work of the Study Group on the
Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of
International Law 2006’ , 29 April 2025)
<https://legal.un.org/ilc/texts/instruments/english/draft_articles/1 9 2006.pdf>

87 Preamble of Declaration on the Zone of Peace, Freedom and Neutrality 1971.

%8 Eric Cothay, ‘The ASEAN Doctrine of Non-Interference in Light of the Fundamental Principle of
Non-Intervention’ (2016) 17 Asian-Pacific Law & Policy Journal 6.
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%9 Article 31 (3) () of Vienna Convention on the Law of Treaties 1969.
0 qunm @reguns (n 55) 391.

" unea wvanysalSaid, ngunariuasuannsiugIuI I enIsanNaus s (AuzdAmans
UWINYIALSITUANERS 2565) 153-154.

2 Spafieaniu 154.
3 Seafefu.
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$huifu Fahanldfinnsandseneunsiaunumdninguszasduazanusisnnevesngtnse ndou

fe nénmsliineanudemesiesgdu (No-Harm Principle)
wanmsldneanudsmedessduldiunsiusedugmueiiduaniaussmdsening

Uszinaluad Pulp Mills on the River Uruguay sewinsuseinaansiauauniulssinagnie AfTAa

gRssIusEnINUsEAla i “91nuannisdlaeii (Principle of Prevention) lugiusngvaing

™ Article 2 of ASEAN Agreement on Transboundary Haze Pollution.; Article 2 of ASEAN Agreement

on Disaster Management and Emergency Response.

> Article 3 of ASEAN Agreement on Transboundary Haze Pollution.; Article 3 of ASEAN Agreement
on Disaster Management and Emergency Response.
’® Article 4-17 of ASEAN Agreement on Transboundary Haze Pollution.; Article 4-20 of ASEAN

Agreement on Disaster Management and Emergency Response.
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5nUssinalsudduniudnainnannisuJuamiluguunuvesnusenuseingeds (Due
Diligence) Syynsyieiimbhiignsiuiiosnanidesnsanduionssulag luwnsuiosgvemuions
noliiAnm G esoduIndouveessiu” (No-Harm Principle)’” Tunsiinnznssaninmangmane
s¥mi19UsEmA (International Law Commission) l¢fieasuiZaaieafunsiduaidnussmdsening

Uszinelldn an3aUseinalseninausemeaianig (Particular Customary International Law) ld313¢g

LY a

Yy  a o A & a a ] .
seAuniinia vieediu wieduq WunguunganiausvinadlseninaUsema (Customary International
Law) MgUsAuRmznguuessgdnudiavintu IngasdesdinisufUialaeniluseninedy (General
Practice Among the States) wazazfosliniseausulaesgiaidwindunguune (Opinio Juris)™

1 I
nanfie
(1) InsufURleevluvessy Ssiunumlumsneliiinnefus”® lddney

'
A A

I Y o v al £4 aa v wva a 80 = a wva [ [ A &
LUumﬂ%mmwmﬂumuumuzuaum UINIT AAINTT NI00U° %QﬂﬂiUQUWQSLUuaﬂ‘ngﬂL‘U‘Uﬂ’ﬁ

o

1 o 1

U UTReg1en 119119 Teglifinmundndesissazaiunuinle®

(2) finswousunsuuiindungumune sgieslduRdennuidnvenisd
wihfgniumangmane® Teefisuuuuresmsseniuindungusneu msidunaseansisuyivh
Tuunuwesds (Public Statements Made on Behalf of States) Asfinsiognalunanisvizeniasvnis
(official publications) AU UNIINAWUIBUBI3FUIE (Government Legal Opinions) N156AA®
n19n139% (Diplomatic Correspondence) AAndaureIrani1slusy (Decisions of National Court)
unUayalfvesausdn (Treaty Provisions) Ui seusulngasdn1ssenineUssmne (Resolution

Adopted by An International Organization) 3 & 7 Use YUTEN 7145§U1a (Intergovernmental

)83 )84

Conference)® wasngvunenieluesdy (National Legislation)® s
91NNSANYINUISFaNI TN Teudn1sumannshinennudemedesgauuiuiu
TilpansUggiatungrunenislufeiuawindeuedvidaduionssulaonisiluiilamselag

nsmuAuaiiwliliAuAIIn ST U Ud NN TENUABNIEIWINDULA UV LYU

" Pulp Mills on the River Uruguay (Argentina v. Uruguay) (Merits) [2010] ICJ Rep 45-46.

"8 International Law Commission, Draft conclusion on identification of customary international
law, with commentaries (2018) UN Doc A/73/10, p. 122.

" Ibid 130.

8 1bid 132.

® bid 135-136.

82 bid 138.

& Ibid 140.

# bid 141.
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danmsiulgmuaiivainuuenaiuiiuiainnsiiludssmeisuinulaenizanUszmadula e

5 ysysdydRdaatuuas nvnanmasnadenuiennd wa. 2535 1ne 55 TydRd Wiiguuesiae
AuuzthvesnznsunImussativias lngn L fiute UTBInMEN TTNN RIS BULINA T8unaUsenly
FIUNINUYUNIANUANINTTIUAIVANLA N WIINUUAIN LA ﬁm%’ummmmiiwwﬁwﬁq nsUdeBfisenAde
nsUdesiiswonds wiouafiviulannunasinfinesngduandon efnwiguniw Awadeulilduinsgy
@mmwﬁqLL’ma”ammmﬁﬁmu@iﬁuwwﬁwﬁm@’aﬁ’.

% wsgswdyglAn1sanssagu wA. 2535 41951 25 TeyelAen ‘Iuﬂsﬁjﬁﬁmaé’uawdalﬁ’l,ﬁmmm
Fenfeunnfegordeluvinalndifesiediitosssautummiiudeolud Wieindumg ey

(@) mansevilag SudumaliiAn.u azess wiin 11 nionsddule sudumgliideuvieenadu
UATIUABFVNIN .

7 wsysudyelnisencnsaign we. 2535 11n37 26 TyalAdn ‘Iﬁﬁ']wﬁmmﬁaaﬁuﬁé’mmﬁm@Mﬁdéﬂm
flvinewningluiiviemasisuzvioanuiiionu samﬁamsszd’umqé’wmmﬁm maamﬁgﬂmsaua Usuuse
13951 UTIANAUL N9Un e $195EUEth AARBY wazanuiinngg Tuwavesiuliusimannmg g luns
g minnuiesiuiswreendduiunidoiiessiu f1dn uazmuammgangeag 16

8 Jsenena91uien1staItukaZ UTIMIENS 1SS BT T eT e, ‘ﬁﬂwuﬂﬁwﬁqumnm’tuﬁiﬁmn
wilnlaoifinun “92 Julasansrnluiuiismsadesse @adsui 31 funau - 31 WeUAIAN 2568)° , 23
NewAIAU 2568) <https.//www.sansailocal.go.th/athf/news/20250207113923.pdf>

8 Article 69 of Environmental Protection and Management (Law No. 32/2009) states that
‘Prohibition

(1) Everybody shall be prohibited from:

(h) opening land by means of burning’.

%% Article 61 of Law on Environmental Protection 2020 states that ‘Environmental protection in
agricultural production

(4) Agricultural by-products must be collected to manufacture products and goods, used as raw
materials and fuels, used for production of fertilizers and energy or managed as prescribed; by-products of

plants must not be burned in the open air to avoid causing environmental pollution’.
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TngAsalufisrunadiiluadfuuddnuazyanafineliiAavuenafuildimansenusodselud winns
nIgviinaeguanUsemennIL’

- Uspmmnialde inguanglitimsduasesdanndeulasauaunisnlud
Tasfituthuazilng®

- Uspimatugen Snguanefivudiduiansaala ddelfiAnauaiviug
Aswandouitu N1vamnaIsdunane (Hazardous Substance) Tufifu Alas wislufiuflaisisausy
Hud® naviuenvesluandios fufiansisae Aduwenau e neflildfuougnannsznas
FUAAFoLLAE N NENTTTTINIA® Lagn TN Yand1 nedadnn A Tagnanisinens

warnsinvesrsoyanesluilamiolunquilinavaey”™ (Jusu

I Part 2 Article 5 of Transboundary Haze Pollution Act 2014 states that ‘Liability for
Transboundary Haze Pollution

Offences for causing, etc., haze pollution in Singapore

(1) An entity shall be guilty of an offence if

(a) the entity
(i) engages in conduct (whether in or outside Singapore) which causes or contributes to
any haze pollution in Singapore; or
(i) engages in conduct (whether in or outside Singapore) that condones any conduct
(whether in or outside Singapore) by another entity or individual which causes or contributes to any haze
pollution in Singapore; and
(b) there is haze pollution in Singapore at or about the time of that conduct by that entity
(2) An entity which is guilty of an offence under subsection...”.

%2 Section 29 A of Environmental Quality Act 1974 states that ‘Prohibition on open burning

(1) Notwithstanding anything to the contrary contained in this Act, no person shall allow or cause
open burning on any premises’.

%> Article 206 of Royal Kram no. 0623/007 on Environment and Natural Resources Code 2023
states that ‘Prohibition of causing hazardous substance release

Activities that cause hazardous substance release into the environment are strictly
prohibited, including but not limited to:

(b) Destroying or burning hazardous substances on possessed land, open fields, or public
Spaces’.

* Article 218 of Royal Kram no. 0623/007 on Environment and Natural Resources Code 2023
states that ‘Prohibition relating to disposal and burning of urban solid waste

(2) The burning of urban solid waste in the street, public spaces, private/possessed land, open
space, and waste incinerators without permission from the ministry responsible for environment and
natural resources is strictly prohibited’.

% Article 326 of Royal Kram no. 0623/007 on Environment and Natural Resources Code 2023
states that ‘Prohibition of activities causing air pollution

The following activities that cause air pollution are strictly prohibited:

(a) Burning of forest, grassland, rice stubble, agricultural waste, and burning of garbage or
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2021 31A3ENTATUANANLANY %"qLfJumi@"ﬂLﬁumimmgwmaﬁ:mmaﬁaLL'mé’azJ A.f. 2013
(Environmental Protection Law 2013) Iﬂaﬁmummmmﬁmmu fAan1u L5239 LaznsIvdny
wafiy Iudamsiuinsnisauauuanwlunsiigndu Lﬁaamwaﬂiwum'ammﬂiﬂﬁtﬁummgm
Aundon el mdsfendnagldtiduiuyana dAyaa wieesdnrslunazdnsssnadi i

Aanssuluann®

solid waste in open space or garbage landfills.

(b) Burning of all types of waste or inflammatory objects in public spaces, in the street, in
public or private buildings, or on private/possessed land causes public health impact, security, and social
order’.

%8 Section 20 of Republic Act No. 8749 (An act providing for a comprehensive air pollution control
policy and for other purposes) states that ‘Ban on Incineration - Incineration, hereby defined as the
burning of municipal, bio-medical and hazardous wastes, which process emits poisonous and toxic fumes,
is hereby prohibited: Provided, however, That the prohibition shall not apply to traditional small-scale
method of community/neighborhood sanitation "siga", traditional, agricultural, cultural, health, and food
preparation and crematoria: Provided, further, That existing incinerators dealing with bio-medical wastes
shall be phased out within three years after the effectivity of this Act: Provided, finally, That in the
interim, such units shall be limited to the burning of pathological and infectious wastes, and subject to
close monitoring by the Department’.

°T Article 7 of Environmental Protection and Management Act 2016 states that ‘It shall be the
duty of every person in Brunei Darussalam —

(a) to take, so far as is reasonably practicable, such measures to ensure the protection and
management of the environment and the prevention, reduction, or control of any potential hazard that
may cause pollution or damage to the environment’.

%8 Article 9 of Environmental Protection and Management Act 2016 states that

(1) It shall be the duty of every person, who intends to carry out the prescribed activity as set out
in Schedule 1, before he undertakes such prescribed activity to submit a written notification to the
Authority’.

%% Article 9 of Decision on the Pollution Control No. 1687/MONRE 2012.
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100 Article 91 of Environmental Impact Assessment Procedure 2015 states that
‘(d) Pollution Prevention: Effectiveness of production or construction methods or waste storage
and treatment facilities to prevent or, where this is not practicable, to minimize pollution, and to prevent

or minimize the risk of pollution’.
100 Atticle 9 of Environmental Impact Assessment Procedure 2015 states that
‘(k) Control measures:
(iii) control and maintenance of pollution prevention/ minimization measures’.
Article 38 (1) of Statute of the International Court of Justice states that ‘The Court, whose

function is to decide in accordance with international law such disputes as are submitted to it, shall apply:

102

(b) international custom, as evidence of a general practice accepted as law’.

19 g affinmlnanidszninsUssmadideiulszimauean a.. 1985 (Continental Shelf (Libya v.
Malta), 1985) fagfsssuseninelsena (Interational Court of Justice) tanafisansedAgyveinisiinaism
UsgindlsenineUssmeadninainnisl JuRied1auviase (actual practice) vessguasnissansuindungmane
(opinio juris); Malcolm N. Shaw, Internation Law (6nd edn, Cambridge University Press 2008) 74.
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Currently, the right to refuse treatment at the end of life is the only form of right to
die with dignity that Thailand recognizes, according to Section 12 of the National Health Act
B.E. 2550 (2007). Thailand has not enacted legislation permitting voluntary active euthanasia
and physician-assisted suicide. This raises legal considerations regarding the compatibility of
Thailand’s right to die legislation with obligations under international human rights law, as well
as the European Court of Human Rights” approach to protecting the right to die, which is the sole
international human rights tribunal that has ruled on the right to die with dignity.

When examining the provisions of the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, and the European Convention for the Protection of Human
Rights and Fundamental Freedoms, although there is no explicit provision recognizing “the right to
die” in these international legal instruments, the recommendations and interpretations from the UN
Human Rights Committee for the Covenant and the European Court of Human Rights reveal
consistency in recognizing the right to die with dignity. They do not prohibit State Parties from
permitting euthanasia and assisted suicide, provided that the state has clear and adequate legal
measures to ensure protection against situations of bad faith that might interfere with the exercise of
these end-of-life rights, in order to prevent violations of and respect for the right to life.

Therefore, when considering the opinions of the Human Rights Committee and the
interpretative approach of the European Court of Human Rights regarding the compatibility of
Thailand’s legal recognition of the right to die with dignity, whether Thai law only recognizes the refusal
of treatment for terminally ill patients or if Thailand were to recognize active euthanasia and physician-
assisted suicide in the future, if Thailand establishes clear and systematic legal measures and regulatory
bodies to protect patients' rights to receive accurate and clear information, ensuring that patients'
decisions are made independently and truly in accordance with legal measures, Thailand would not

be considered in violation of its obligations under international law.

Keywords: Right to Die with Dignity; The Compatibility of Legislation; Thailand; International

Human Rights; European Court of Human Rights
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52 Universal Declaration of Human Rights, Article 1
“All human beings are born free and equal in dignity and rights. They are endowed with reason

and conscience and should act towards one another in a spirit of brotherhood.”

283 International covenant on civil and political rights, Article 10 (1)

“All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.”

%% Universal Declaration of Human Rights, Article 3.

“Everyone has the right to life, liberty and security of person.”

%65 |nternational covenant on civil and political rights, Article 6 (1)

“Every human being has the inherent right to life. This right shall be protected by law. No one

shall be arbitrarily deprived of his life.”

%6 Universal Declaration of Human Rights, Article 12

“No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection

of the law against such interference or attacks.”

%87 International covenant on civil and political rights, Article 17
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“No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation”
268 Australian Human Rights Commission, ‘What is the Universal Declaration of Human Rights?’ (16

April 2025) <https://humanrights.gov.au/our-work/commission-general/projects/what-universal-declaration-
human-rights> .

§a

297 a5ty Tawanniudl, Fnduyverulsnsuuau (Ruia3ad 3, dninfinidfsssu 2559) 310-312.
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nfin11”) lsunissusesainadvunivganissrnnd waslinatsdulddungumuneseninaussinandl

219 Article 1 of the Universal Declaration of Human Rights (UDHR) states that all people are born

free and equal in dignity and rights. They are endowed with reason and conscience and should act

towards one another in a spirit of brotherhood.”

'L Article 3 of the Universal Declaration of Human Rights (UDHR) states that “Everyone has the

right to life, liberty and security of person.”
212 «Article 25 Everyone has the right to a standard of living adequate for the health and well-

being of himself and of his family, including food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond his control. Motherhood and childhood are entitled
to special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same social

protection.”
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wandnilanensTunis, Inddedunalud a.a. 2001 des1eaunsAduIUYeIUTEINA

wsaskaudingtunsiEdaAungranenIsueaIaLaznN1seiinIY 1aen15YIemaeninyinduniy

& AYNITUNTANTUYBYYUULNIANUTEW1UA, ‘eauiurilumneias 36 etuuing 6 anslunis
AISIT TR 3 AuYleU 2009’ (18 Lu¥I8U 2568) <https://docstore.ohchr.org/
SelfServices/FilesHandler.ashx?enc=6QkG1d%252fPPRICAghKb7yhsrdBOH1L59790 VGGB%252bW
PAXhNI9e0rX3cJiImWwe%252fGBLMVrGmT010n6KBQggmxPNIjrLLdefuuQjjN19BgOr%252fS93rKPWbChgolad
RgDoh%252fXgwn> .
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21% United Nations, ‘International Covenant on Civil and Political Rights, Human Rights Committee

Seventy-second Session, Consideration of Reports Submitted by States Parties under Article 40 of the
Covenant Concluding Observations of the Human Rights Committee Netherlands, CCPR/CO/72/NET’ ( 15
April 2025) <https://digitallibrary.un.org /record/455302?In=en&v=pdf> .

21 Australian Human Rights Commission, ‘Euthanasia, Human Rights and the Law Issues Paper’ (9
April 2025) <https://humanrights.gov.au/our-work/age-discrimination /publications/euthanasia-human-
rights-and-law> ; Also refer to Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR

Commentary (2 ed, N.P. Engel 2005) 155.
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(AR Gross v. Switzerland, Haas v. Switzerland wag Mortier v Belgium) I@EJEJW?I?IJ
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= !

ARSEWINg Gross v. Switzerland?”” (Ar%asavil 67810710, 14 May 2013)

[
aada Yy 3 ada "LSJ

aRlideiinsdaeasufe fiondunguniaiagiony Ilgymisesaunm dosnseidin la

[ & M 1o & d‘ 2 o a aa 4 a sa =
weneugfIneratensualidnse luandadedulasudinleensldelemsumulnuiidnes ¥
AaadaenlagyunaInImenNIsng witasunsuaslieanludsenaa demnnnwiileoTuil 14 May
2013 fwazkumdss 4 de 3 31 nsuaslisenludeenlidSeondieldlunisaudin Wunisazilie
a  a v a ! o 1 v & a ad [ a ad v Aa ! (Y U
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%6 Rebecca Reingold and Leticia Mora, ‘An International Human Right to Die With Dignity?’ (15

April 2025) <https://oneill.law.georgetown.edu/an-international-human-right-to-die-with-dignity/> .

2 The European Court of Human Rights, ‘In the case of Gross v. Switzerland’ (15 April 2025)

<https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-119703%22]}> .
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2 The European Court of Human Rights, ‘In the case of Haas v. Switzerland’ (15 April 2025)

<https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-102940%22]}> .
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%0 The European Court of Human Rights, ‘In the case of Mortier v. Belgium’ (15 April 2025)

<https://hudoc.echr.coe.int/fre#{%22s0rt%22:[%22kpdate%20Descending%22], %22itemid%22:[%22002-
13802%221}> .
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81 Article 2 of the European Convention on Human Rights (ECHR) protects the right to life, and

states that “Everyone's right to life shall be protected by law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a court following his conviction of a crime for which

this penalty is provided by law...”
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24 The European Court of Human Rights, ‘In the case of Daniel Karsai v. Hungary’ (14 April 2025)
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Abstract

The perception of animals has undergone a significant transformation—from being
regarded merely as living beings cohabiting the planet with humans, yet occupying an unequal
status, to becoming subjects of shared societal agreements. This shift has been catalyzed by
emerging scientific evidence demonstrating that many animal species possess sentience—the
capacity to experience both positive and negative emotions—akin to that of humans. In
Thailand, this evolving awareness has led to a profound change in how animals are viewed
and treated. Historically, animals were considered property, with owners having unrestricted
authority over their treatment. Today, legal frameworks mandate the provision of appropriate
welfare for animals, prohibit abandonment without just cause, and forbid acts of cruelty.

Violations of these laws are subject to legal penalties.

This article analyzes the mentioned developments by examining the changing
perception of animals, the emergence of animal rights and welfare theories, and the push for
international agreements aimed at harmonizing animal protection standards. It also explores
political theories on animal rights, which have evolved from foundational rights-based
frameworks to incorporate the realities of human-animal coexistence. These theories
emphasize the value of present-day relationships, including emotional interdependence, and
align with the concept of well-being—an extension of the Five Freedoms principle. When
applied to the management of stray dogs within communities, this framework supports the
concept of the "community pet." It integrates humane population control measures such as
capture, neutering, vaccination, and release, forming a new model known as CNVR-CP
(Capture, Neuter, Vaccinate, Release — Community Pet). This model fosters sustained positive
relationships between community members and stray dogs, facilitates ongoing vaccination

efforts, and promotes a more compassionate public perception of stray animals.

Keywords: Animal Rights; Stray Dog; Community Pet
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and reasoning (in the human case))

! v LUy usesifidernuaswiun1sus Ussanas 300 U desn lugael aa. 1533-1592 tdnAnyia

v o ¢
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! Standford Encyclopedia of Philosophy, Thomas Aquinas [Online], 2 April 2025. Source:
https://plato.stanford.edu/entries/aquinas/#WillFree
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? Richard H. Popkin, Apology for Raymond Sebond by Michel de Montaigne [Online], 2 April
2025. Source: https://search.ebscohost.com/login.aspx?direct=true&AuthType=ip,sso&db=ers&AN=8987636
9&authtype=shib&site=eds-live&scope=site

? Peter Harrison, The Virtues of Animals in Seventeenth-Century Thought, Journal of the
History of Ideas, Volume 59 Issue 3 (July 1998), p. 471.

* Peter Harrison, Descartes on Animals, The Philosophical Quarterly, Volume 42 Issue 167 (April
1992), pp. 224-225.

> Justin E. H. Smith, Divine Machines: Leibniz and the Sciences of Life, (Princeton: Princeton
University Press, 2011), p 166.

®Ibid., p. 168.

" Scott Wilson, Indirect Duties to Animals, Journal of Value Inquiry, Volume 36 Issue 1 (March 2002),
pp. 17-18.

® Ryan Patrick McLaughlin, Non-Violence and Nonhumans: Foundations for Animal Welfare
in the Thought of Mohandas Gandhi and Albert Schweitzer, Journal of Religion Ethic, Volume 40 Issue
4 (December 2012), p. 679.
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’ Peter Singer, All Animals Are Equal in Animal Right, Edited by Clare Palmer, (London:
Routledge, 2008).

Tom Ragan, The Case for Animal Rights in Animal Right, Edited by Clare Palmer, (London:
Routledge, 2008).
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Approach) ludiwreauifansidnmadnd w3 wuileu (Gary L. Francione) thiawedn sywduazdn’

' Erwin Lengauer, Tom Regan’s Philosophy of Animal Rights: Subjects-of-a-Life in the
Context of Discussions of Intrinsic and Inherent Worth [Online], 19 April 2025. Source:
https://www.researchgate.net/publication/340972300 Tom Regan's Philosophy of Animal Rights Subject

s-of-a-Life_in_the Context of Discussions of Intrinsic_and Inherent Worth
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" Martha C. Nussbaum, Justice for Animals: Our Collective Responsibility, (New York: Simon &
Schuster, 2023), p. 81.

' Erin Evans, Constitutional Inclusion of Animal Rights in Germany and Switzerland: How

Did Animal Protection Become an Issue of National Importance? [Online], 24 May 2025. Source:

https://www.animalsandsociety.org/wp-content/uploads/2016/04/evans.pdf
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(2) Ugaeurainadnaiednsdnd (the Universal Declaration of Animal Rights: UDAR)"
Tud aa. 1978 Ifgniaueluiuszyuiiien1s@nw Inermans uaziamsssuusanyszvua

(the United Nation’s Educational, Scientific and Cultural Organization: UNESCO) TRgDIFULUIAR

" World Society for the Protection of Animals, Universal Declaration on Animal Welfare
[Online], 5 April 2025. Source: https://www.worldanimalprotection.ca/sites/default/files/media/ca_-
_en_files/case_for a_udaw_tcm22-8305.pdf

16 Europa Regina, Universal Declaration on Animal Welfare [Online], 21 August 2025. Source:

https://europaregina.eu/business-ethics/animal-ethics/universal-declaration-on-animal-welfare/

" ResearchGate, 77. The Use and Misuse of the Universal Declaration of Animal Rights in
Portugal [Online], 5 April 2025. Source: https://www.researchgate.net/publication/363216584 77 The

use_and misuse_of the Universal Declaration_of Animal Rights in_Portugal
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'® The Global Animal Law GAL Association, UN Convention on Animal Health and Protection
(UNCAHP) [Online], 24 April 2025. Source: https://www.globalanimallaw.org/downloads/Folder -
UNCAHP.pdf

¥ David Favre, An International Treaty for Animal Welfare, Animal Law Review, Volume 18

Issue 2 (2011-2012), pp. 237-280.
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asunnduniAdletuil 12 figuisu 2535 uarinaldtiadu 29 unsAn 2547) way
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WUgNITUOELATITURALVINTIBY (Nagoya Protocol on Access to Genetic Resources and the Fair and
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% Article 20a [Protection of the natural foundations of life and animals]

Mindful also of its responsibility towards future generations, the state shall protect the natural
foundations of life and animals by legislation and, in accordance with law and justice, by executive and
judicial action, all within the framework of the constitutional order.

** Sue Donaldson and Will Kymlicka, Zoopolis: A Political Theory of Animal Rights, (New York:
Oxford University Press, 2011), p. 49. ﬁw%ﬁugmmﬂaﬁmau (universal negative right) findnifisfie avslunislal
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? Ibid., pp. 40-43,
*Ibid., pp. 182.
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2" Farm Animal Welfare Council, Farm Animal Welfare in Great Britain : Past, Present and
Future [Onlinel, 21 August 2025. Source: https://assets.publishing.service.
gov.uk/media/5a7d89fed0f0b64fe6c24508/Farm_Animal_Welfare_in_Great_Britain_-
_Past__Present_and_Future.pdf

% David J. Mellor, Updating Animal Welfare Thinking: Moving beyond the “Five Freedoms”
towards “A Life Worth Living” [Online]l, 21 August 2025. Source:
https://www.ncbi.nlm.nih.gsov/pmc/articles/PMC4810049/
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*? ARTICLE 9: Surgical Operations

1. Surgical operations for the purpose of modifying the appearance of a companion animal or
for other non-curative purposes shall be prohibited and, in particular:

a. the docking of tails;

b. the cropping of ears;

c. devocalisation; and

d. declawing and defanging.

Other operations or procedures which the Contracting Parties believe inappropriate may be
listed as an Annex to the Protocol.

2. Exceptions to these prohibitions shall be permitted only:

a. if a veterinarian considers non-curative procedures necessary for veterinary medical reasons
or for the benefit of any particular animal; and

b. to prevent reproduction.

3. a. Operations in which the animal will or is likely to experience severe pain shall be carried
out under anesthesia only by a veterinarian or under his supervision.

b. Operations for which no anesthesia is required may be carried out by a person competent

under national legislation.

MFUL) & 146



Nyasiimans wnIngdeusiiivas U9 9 adui 1 (unsiau - Tguieu 2569)

ludagtugdanlasunisqualaeguvuluiunaisisaenuguyy dnaglasunisvuiuuiedi
guguww® wadslidsinginfinslinissusesgriunquasnanililianiugniunguung uasiinug

ANusuRinveuwiafgivLavseyuvuItegiwuls flsulddnwingurunevesUsunaduseludiud

13

LAINUIT Sgunananeveslseimaduielaeannguangd1aused Ae NgINaensANALdagn’

[ 3

(the Animal Birth Control Rules 2023) laga1dugnunaniunsesydydadesiunismunssudnl

(the Prevention of Cruelty to Animals Act 1960) filsfaanugyangneunaivaslugsmumiogiiv

v A

guyududniguyu (Community Animals)* Tneivualinewimduuazdnindulesiulsaliun

A v a 13

gvas uwazdinduAulugiuegendaiiuvetatia saunsimunIsnislvinisguadaiueuliuiygua

Y 9

o [ '
|

v ¢ . o d’lj o v o vy 1 A A < '35
dndyuvu (designated feeder) ¢ Wu Amupiiuilvemsgiuidesinslnaniuiauuaniau
TnglunsdlvesUssmdalneg fidsuiuaisimuaaniugniinguneligiuasms oguvguvueylu
anuzn1siludnidesyuyy (Community Pet: CP) Aifnunlviguvufedlinisguagiviiuulagl
I D a Lo o = 1Y) ° 9 A =
Jumsidhdietonssuansludnuazifieinuyanasssun nsmmuaaniuzvesaiunguillilungi
Tsruldlaemilugenvilininnseensunisteguesatiunguanan waslunsdalonialiaudnly
guydunfidusulunsudluwazdestulymiioranfstuluiufivesnwes Ingldidunmswannise
U a R = o o A < A U oa oy S Y =
ausuinveuluseslluniuanalaiiosdis Wesniluinsuiufegudiin msdegvesgivasd
i (Y 1o LY Y = 2 v A a v 26 A 1 Y1 < v ¢
MumanannslivimiugusaziinisnennisgiuiuainAudens® viena1iladn Wunadns

31NN154EEdRIlAevInANUTURATO U Atuudd lpt e wIANNITINN1TUTEI NN

? a0 unusugs, ﬂszﬁmuﬁ 209 3. YoaEaqugNaY 1At AUNBNANEUNUTIYYT Jminnszd
wssanilalng Fes ey win d9asdn viambenuiuiavey (319A9LUNYY Lau 138 Aeufilay 180 3
7 18 9 @wnAw 2564) 24

* “Community Animals’ means any animal born in a Community for which no ownership has
been claimed by any individual or an Organisation, excluding wild animals as defined under the Wildlife
Protection Act, 1972 (53/1972)

% 20. Feeding of Community Animals:

(1) It shall be responsibility of the Resident Welfare Association or Apartment Owner Association
or Local Body’s representative of that area to make necessary arrangement for feeding of community
animals residing in the premises or that area involving the person residing in that area or premises as the
case may be, who feeds those animals or intends to feed those animals and provides care to street
animals as a compassionate gesture. The Resident Welfare Association or Apartment Owner Association or
the Local Body’s representative shall ensure: -

Etc.

** International Companion Animal Management Coalition, Humane Dog Population
Management Guidance 2019 [Online], 22 August 2025. Source: https://www.icam-

coalition.org/download/humane-dog-population-management-guidance/
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" ARTICLE 11: Reduction of Stray Animals

When a Contracting Party considers that the numbers of stray animals present it with a problem,
it shall take the appropriate legislative and/or administrative measures necessary to reduce their numbers
in a way which does not cause avoidable pain, suffering, or distress.

a. Such measures shall include the requirements that:

i. if such animals are to be captured, this is done with the minimum of physical and mental
suffering to the animal; and

ii. whether captured animals are kept or killed, this is done in accordance with the principles
established in this Protocol.

b. Parties undertake to consider:

i. providing for dogs and cats to be permanently identified by some appropriate means which
causes little or no enduring pain, suffering, or distress, such as tattooing as well as recording the numbers
in a register together with the names and addresses of their owners;

ii. reducing the unplanned breeding of dogs and cats by promoting the neutering of these
animals;

iii. encouraging the finder of a stray dog or cat to report it to the competent authority; and
iv. birth control methods for controlling the number of stray animals.

*® ARTICLE 12: Information and Education Programmes

The Contracting Parties undertake to encourage the development of information and education
programmes so as to promote awareness and knowledge amongst organizations and individuals concerned
with the keeping, breeding, training, trading, and boarding of companion animals of the provisions and the
principles in this Protocol. In these programmes, attention shall be drawn in particular to the following
subjects:

a. the need for training of companion animals for any commercial or competitive purpose to be
carried out by persons with adequate knowledge and ability;

b. the need to discourage:

i. gifts of companion animals to persons under the legal age, without the express consent of
their parents or other persons exercising parental responsibilities;

ii. gifts of companion animals as prizes, awards, or bonuses;

iii. unplanned breeding of companion animals;
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c. the possible negative consequences for the health and wellbeing of wild animals if they were
to be acquired or introduced as companion animals; and

d. the risks of irresponsible acquisition of companion animals leading to an increase in the
number of unwanted and abandoned animals.

Other issues and concerns that need to be addressed by Contracting Parties may be set out in

an Annex to this Protocol.
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Abstract

This article aims to study the body of knowledge regarding the jurisdiction of
administrative court over administrative disputes from multiple perspectives through a
comparative legal approach. The objective is to analyze the issues arising from the limitations
of the administrative court’s jurisdiction under the Thai legal system, as well as to explore
potential legal reforms and interpretative approaches that the court may adopt in the future.
The study reveals that Thailand’s administrative court emerged amid conflicting ideologies
among legal scholars educated in countries with differing legal systems and judicial
structures. This divergence has led some groups of legal professionals to attempt to limit the
jurisdiction of administrative courts by tying it strictly to the “types of cases” and the phrase
“as provided by law.” Additionally, flaws in the drafting process of the Administrative
Procedure Law have inevitably contributed to this issue. A comparative analysis reveals that
in countries operating under a dual court system, such restrictive interpretations of
administrative court jurisdiction are uncommon. Accordingly, the author proposes that these
problems be addressed through constitutional interpretation based on the systematic and
structural framework of the Constitution. This should be pursued in tandem with legislative
amendments relating to the jurisdiction of administrative courts, with the aim of establishing

a general jurisdiction for Thailand’s administrative court.

Keywords: Administrative Court; Court Systems; Jurisdiction; Jurisdictional Limitations
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Abstract

A significant issue arose when administrative authorities were subject to lawsuits
resulting from unlawful actions that infringed upon the rights of citizens. This was particularly
evident in cases involving the improper exercise of discretionary power, as existing legal
provisions lacked clear rules governing such discretion. Therefore, the development of legal
criteria to serve as guiding principles for administrative discretion was of vital importance. This
research employed a mixed-methods approach, combining qualitative and quantitative
methodologies. It involved documentary research and the collection of conceptual
frameworks through in-depth interviews with both practitioners of administrative discretion
and judicial authorities. The research is not merely a review of legal doctrines but an analytical
examination of these principles through empirical perspectives drawn from actual practitioners
and judicial authorities, providing insights into how theoretical legal principles are applied in
actual administrative practices. The collected data were grouped, analysed, and validated for
content accuracy across each interview question, and the results revealed a content validity
index ranging from 0.67 to 1.00. The findings indicate that the exercise of administrative
discretion must adhere to essential principles: discretion must not contravene the law; it may
only be exercised when explicitly authorized by law; and its exercise must not exceed or
deviate from the scope defined by the relevant legal provisions. Moreover, the application of
discretion must ensure consistency between the facts and the applicable legal rules, and it
must strike a balance between public interest and private interest. If these research findings
are established as formal criteria for the exercise of administrative discretion, they may serve
as a safeguard to ensure that administrative authorities exercise their discretionary power in

accordance with the law.

Keywords: Discretionary Power; Criteria; Administrative Discretion; Lawful Act
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=~ =¢ 1 [ v 1%

milsdemnuaunasenimafuasNaldevensiinaiiids Jelayannnanuideildiaonadosodis

q

FauiukuIAamuvannstundnnisiiertuises “anusilesuietunguuneunases:

nannsnugulungvueUnAsewasnIINsEimMIeUnATes” Inglangad WBIanN1331NgIuUeIls

'
v aa

SginuUnAsasfaamIsneginasinsn edmndunsdfideunasedddnafidalagldadedmannis

1
v @ 1Y 1 =

iy dheunaseddnafidatafundnanumeaunisunivg® Adeudumamilsivilinisldnafiiaves
dreunasesnneg neldanufiveudienguuneld deyavinnanisidedsasiowliiuii lunis
dadulavendvind dnsiudneulddadunldluneud Tnefinnsauaindewianieedi
aziun seuiu uaglileniagnsdlumsuanavguaiiloliAnavaumaauna dedeidunns
Uszgnaldndnanumunzauuazanudndulunszuiunisiansanmeadnases sudunisiivun
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Abstract

This research aims to examine the guidelines for amending and improving the legal
provisions governing divorce proceedings under Section 1516 of the Civil and Commercial
Code. The study adopts a qualitative methodology through documentary research by
reviewing both Thai and international sources, including academic studies, books, journals,
articles, statutory provisions, and other relevant materials. The collected data were analyzed,
interpreted, and synthesized to formulate conclusions.

The findings indicate that, although Section 1516 of the Civil and Commercial Code of
Thailand prescribes twelve grounds for divorce, the filing of a divorce action remains complex.
Each subsection requires judicial interpretation; some are applied rigidly, while others lack
consistent interpretative standards. Furthermore, the courts’ consideration of the subjective
circumstances of the spouses, in conjunction with the statutory grounds for divorce, has led
to a wide range of judicial discretion. This variation, reflected in several Supreme Court
decisions, demonstrates inconsistency and confusion in the enforcement of family law
concerning divorce.

Based on the analysis, the researcher proposes amendments to certain subsections of
Section 1516 to increase flexibility and to enable the courts to exercise discretion more
appropriately according to each case’s specific circumstances. These proposed reforms aim to
align the law with contemporary social contexts and ensure fairness to the aggrieved spouse.
The suggested amendments concern subsections (1), (5), (6), (7), and (10), while subsections
(2), (4), (4/1), (4/2), (8), and (9) are considered appropriate and should remain unchanged. As
for subsection (3), the researcher finds it comprehensive and suitable but recommends that
clear judicial guidelines be established to assist the courts in assessing marital circumstances,

thereby fostering consistency in the application of the law.

Keywords: Family Law; Marital Partners; Grounds for Divorce; Dissolution of Marriage
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8 Encyclopaedia Britannica Online, Adultery, sexual relations between a married person and
someone other than the spouse., [Online], 9 October 2025. Source:

https://www.britannica.com/topic/adultery
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1> The Divorce (Scotland) Act 1976. Section 1

“(2) The irretrievable breakdown of a marriage shall, subject to the following provisions of this
Act, be taken to be established in an action for divorce if—
(a) since the date of the marriage the defender has committed adultery; or”

6 Japan Civil Code Part 5 Section 4 Divorce Subsection 2 Judicial Divorce

Article 770 (1) “One party to a marriage may independently initiate an action for divorce only in
one of the following cases:

(i) if the other spouse commits adultery;
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Abstract

In cases where a Buddhist monk has committed a criminal offence, there are methods
to handle such matters, namely, enforcing them according to the Buddhist monastic discipline
(Vinaya) and enforcing them according to the laws of the land. Particularly in the criminal
justice process for Buddhist monks in Thailand, when a monk becomes a suspect, they are
compelled to disrobe and relinquish their monkhood before proceeding with the criminal
justice process. This is done even if the monk does not consent to disrobe, which is highly
detrimental to the monk as they lose the right to disrobe or the monastic title received while
still a monk, even though they might be innocent.

In contrast, in Sri Lanka, which shares a long history of Buddhism with Thailand, it
appears that monks in Sri Lanka are not required to disrobe before entering the criminal justice
process. They can maintain their monkhood status until a final verdict is reached. This
demonstrates that Sri Lanka grants significant rights in the criminal justice process to monks,
and they can only disrobe with their consent. This practice, which respects the individual rights
and dignity of the monks, is a testament to the principles of justice and fairness within the
context of Theravada Buddhism.

Therefore, it is deemed necessary to study and compare the Criminal Code, the
Criminal Procedure Code, and the Vinaya concerning monks in Thailand and Sri Lanka. This
comparison aims to highlight similarities and differences to identify appropriate legal measures
and models for monks in Theravada Buddhism, both in the present and future, ensuring
accuracy, fairness, and clarity for monks.

After reviewing relevant literature and conducting interviews with academic scholars
and Buddhist monks in both Thailand and Sri Lanka, the researchers concluded that the
fundamental problem in Thailand lies in government officials using non-authoritative power
to disrobe monks without their consent or the involvement of relevant Buddhist monastic
organizations. The research suggests amending the law to address this issue. In essence, if a
Buddhist monk in Thailand commits a wrongful act, authorities should be allowed to initiate
criminal proceedings without disrobing the monk first. However, if authorities wish to disrobe
the monk before any legal procedures, the process must be conducted with the consent and
active participation of the Sangha (Buddhist monastic community). This suggestion is made to

ensure that the rights and dignity of monks are protected, aligning with the principles of justice
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and fairness within the context of Theravada Buddhism. The active involvement of the Sangha

in this process is crucial to maintaining the integrity and respect for the individual rights of the

monks.

Keywords: Criminal Procedure; Vinaya; Theravada Monks; Comparative Law; Religious Justice
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 Soufafiy, wth 257-258.

* Ussuaanuuee1g1v03A3a9n1 11051 2 (1) Uyalfian “Every person shall be liable to

punishment under this Code, and not otherwise, for every act or omission committed....”
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37 I‘LJW@LLUUﬂJa&L%aﬁﬂﬁﬁﬂénlﬁmﬂ Statistics Division, Prison Headquarters Colombo-09, Sri Lanka,
Prison Statistics of Sri Lanka, (Colombo: Statistics Division, Prison Headquarters Colombo-09, 2023), pp.
XIXIIL vied Wsadanndiladfinmssmunnisudamenesasiigossulnelfunnseannsdiay

* Deshabandu Prof. MADSJS Niriella uag Mahawela Rathanapala waglusagquuuvesdeindenanald
310 Statistics Division, Prison Headquarters Colombo-09, Sri Lanka, Prison Statistics of Sri Lanka, pp. XlI-
X,

* dunnwal Mahawela Rathanapala, 5991691511599 Malwatta Chapter of Siyam Maha Nikaya Wag
AMZNTTUNITUTINT (Executive Member) hitaumiaszaunay Uszinarsaini (Malwatta Chapter of Siyam Maha
Nikaya, 15 NUATWUS 0.7, 2567)

© Zoufeiu

“! Srilanka Brief, It is President Sirisena Who is Behind Gnanasara Antics Says the Editor of
Gota’s War [Online], 16 &wnAu 2568 Source: https://srilankabrief.org/it-is-president-sirisena-who-is-behind-
gnanasara-antics-says-the-editor-of-gotas-war/

4 IUL‘%QQL?]IEJ’Jﬁ}‘Ua'VI%‘VI’Nﬂ?ﬁu’ﬂ:ﬂEJLQWWSﬂ"liﬂig’e]‘Uﬁﬁ]ﬂ’J’mL%E]W’Nﬂ?ﬁu’ﬁfu The Constitution of the

Democratic Socialist Republic of Sri Lanka laUyajaliluunnsi 14 (1) (e) mnwin “Every citizen is entitled to
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the freedom, either by himself or in association with others, and either in public or in private, to manifest
his religion or belief in worship, observance, practice and teaching;”

® dun1wal Mahawela Rathanapala, 5998915711579 Malwatta Chapter of Siyam Maha Nikaya Waz
AMZATINAITUTING (Executive Member) wiisuniaszauian Usginaaiaant (Malwatta Chapter of Siyam Maha
Nikaya, 15 NUATNUS 0.7, 2567)

o USAID, Induction Handbook for Junior Lawyers [Online], 3 March 2024. Source:
https://basl.lk/wp-content/uploads/2023/10/Induction-Handbook-for-Junior-Lawyers_compressed-1.pdf
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* Criminal Procedure Act No. 15 of 1979, article 11 and 182

% Criminal Procedure Act No. 15 of 1979, and 145

*" Criminal Procedure Act No. 15 of 1979, 145-159

*® Criminal Procedure Act No. 15 of 1979, article 396 and 399

¥ Criminal Procedure Act No. 15 of 1979, article 331

% The Constitution of the Democratic Socialist Republic of Sri Lanka, article 128; USAID, Induction
Handbook for Junior Lawyers [Onlinel], 3 March 2024. Source: https://basl.lk/wp-content/uploads/2023/

10/Induction-Handbook-for-Junior-Lawyers _compressed-1.pdf
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>! Statistics Division, Prison Headquarters Colombo-09, Sri Lanka, Prison Statistics of Sri Lanka,
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- Aty USviinUsedns, Useinmanswazunsaaunludssmansaeni, (Nunnumuns:
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Editor of Gota’s War [Online], Source: https://srilankabrief.org/it-is-president-sirisena-who-is-
behind-gnanasara-antics-says-the-editor-of-gotas-war/

- Statistics Division, Prison Headquarters Colombo-09, Sri Lanka, Prison Statistics of Sri
Lanka, (Colombo: Statistics Division, Prison Headquarters Colombo-09, 2023).

- USAID, Induction Handbook for Junior Lawyers [Online], Source: https://basl.lk/wp-
content/uploads/2023/10/Induction-Handbook-for-Junior-Lawyers _compressed-1.pdf
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Exploitation in the Academic Publishing Industry: The Case of a Scholar Suing
Major Publishers for Violating Antitrust Laws
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9191356038 IBUNUATTIN
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333 ny 1 fuavingn enneiles Jandiadessng 57100
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Lecturer in Civil and Business Law
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109NV AR Uddin v. Elsevier, B.V. et al.
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Abstract

This article examines the problem of exploitation in the international academic
publishing industry, focusing on the practices of major publishers who impose high publication
fees and subscription charges, thereby restricting access to scholarly knowledge. A key case
study in this paper is Uddin v. Elsevier, B.V. et al., in which a scholar from the University of
California filed a lawsuit against six leading publishers for violating antitrust laws. The central
allegations incorporate the “Unpaid Peer Review Rule,” whereby reviewers receive no
compensation; the “Single Submission Rule,” allowing only one submission at a time; and the
“Gag Rule,” which prevents academic authors from sharing or disseminating their work before
publication. Those giant publishers have been criticized for disproportionately benefiting from
these practices, which may restrict competition. When considering a comparative aspect under
Thailand’s Trade Competition Act B.E. 2560 (2017), such conduct may constitute cartel
agreements that restrain competition under Section 54, which are deemed illegal per se. The
outcome of this case holds important implications for reforming the global academic
publishing industry and may lead to reducing the financial burden of publication on scholars

in the future.

Keywords: Antitrust Law; Competition Law; Cartel; Uddin v. Elsevier, B.V. et al.
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" Eric Schares and others, Estimating Global Article Processing Charges Paid to Six Publishers
for Open Access 2019-2023 [Online], 30 September 2025. Source: https://opusproject.eu/openscience-
news/estimating-global-article-processing-charges-paid-to-six-publishers-for-open-access-2019-2023/
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Huudinine Bundle) Fso1aiinsansuasatuiifasinsaundnlideanis f3masmnslunissased
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’ Gert Storms, Pieter Moors and Tom Heyman, On the Cost of Knowledge: Evaluating the

Boycott against Elsevier, Frontiers in Research Metrics and Analytics, Volume 1 Article 7 (October 2016),

p. 1.
¥ Ibid., pp. 2-3.

"' Michael Hiltzik, UC Achieves Another Big Win in Its Long Battle with Major Scientific

Publishers [Online], 1 October 2025. Source: https://www.latimes.com/business/story/2021-03-16/uc-wins-
battle-with-elsevier
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3. AR Uddin v. Elsevier, B.V. et al.!?

dletudl 12 fugneu a.a. 2024 vismnguanewimislumunsndalnldduiiesafifeadu
NOVUIEABAIUNITHNVIAUUINVBIAIANTINTY 75.98U1 @AdU (Lucina Uddin) 0331015310
wininedeuadnedie asaweuada sedinRunduinisselng 6 Wit wazauaunsiidu
funuvesdrinfiun laun dridniuneadiies (Elsevier) 1idd (Wiley) 1@a (Sage) @u3aines tulaes
(Springer Nature) iméiaas wous WsuTa (Taylor & Francis) 70alnasa AgLIas (Wolters Kluwer)
WAZANIANWIUVIRIIMEEIANLRAIWINE1ans wiatia wazn15unngd (International Association
of Scientific, Technical and Medical Publishers: STM) e difunsdusuduafiuuunguunungy
yaradsgniienudn “yanasssuavneuiiondoeglulsemaansgendnidaldinsuszifiuganin
unanluguzinssnand vielddsuatuiiionsifaniludmnsansiinisssifiugaaimunani
Tneimssnandivesdiinfiusidnas saustuil 12 fusneu a.a. 2020 audstagtu”™ Tandldndrm
dinfiuidnaginauavaniuiielidisGusuuaisiuduisgyaeaarfansss Tnedveude
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1) “ngmisvszdivnuninunanalugiugdnsnandlagliditeaimeuwny” (Unpaid Peer
Review Rule) Fs1sansdnasiiulounefiazlilimnouunuungnsinandifiviinisasisaeuunainy
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Anssnandlidugudivisyaeansansss uenani Suassamnasimiufiasdadulvidniginis
vhalagldldsuameuunu laaideslesnmsvieumEvesininmsididuauasnsalunsaiu
suatulunsansvesdtias a9 nsbidmeuunuinsinandidudiuanmffiun Tulanwisivinisd

o ! ! « oA 9 . . 0w Aa 6 o = [ ‘:’l/d
AINATIIN “INBLWINTDEda8” (Publish or Perish) @1UAWNNALAE9997ABAIIUIUTIZUNUDBLDY

2 psrgaziBunuazamAunthuesafildil https://www.courtlistener.com/docket/69156717/uddin-v-
elsevier-bv/

> Uddin v. Elsevier, B.V. (1:24-cv-06409), p. 34.

" amen 1 WA MUY The Sherman Act Unya#dn “Every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with
foreign nations, is hereby declared to be illegal. Every person who shall make any contract or engage in
any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on
conviction thereof, shall be punished by fine not exceeding $100,000,000 if a corporation, or, if any other
person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the
discretion of the court.”

' Uddin v. Elsevier, B.V. (1:24-cv-06409), pp. 1-2.
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 Ibid., p. 39.
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