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Abstract

This article examines the legal challenges confronting administrative courts in reviewing the
lawfulness of administrative action within the modern state, where the executive’s mandates,
discretionary powers, and technical complexity have continuously expanded. Employing the
concept of systemic objectivity as an analytical framework, the article argues that objectivity is not
merely a personal virtue of judges. It is a procedural architecture that renders the weighing of facts,
legal standards, and administrative reasoning reviewable, consistent, and predictable. The study
finds that the principal vulnerabilities of objectivity in administrative adjudication manifest in three
dimensions. First, the boundary is often blurred between judicial review of legality and
impermissible substitution of administrative discretion. Second, informational and expertise
asymmetries, particularly in technically complex cases, constrain the court’s capacity to effectively
test administrative reasons. Third, external pressures arising from public policy, national security,
and emergency cases, together with internal institutional factors within the judiciary, including
appointment, transfer, evaluation systems, and organizational culture, may produce deviations or
inconsistencies in standards of review. The article proposes operationalizing systemic objectivity
through systemic and procedural reforms. These include establishing a transparent and
accountable centralized roster of experts to serve as court appointed assistants, developing case
management mechanisms and standardized timeframes by case type to support informed fact
finding, safeguarding objectivity in security and emergency cases through issue specific justiciability
criteria rather than categorical non justiciability, and designing procedural safeguards for handling
classified information while preserving the core of a fair hearing. The proposals also include
proactively strengthening judicial specialized knowledge through collaboration with external
institutions. These reforms are advanced while maintaining the court’s active inquisitorial role and
applying general principles of administrative law, such as proportionality and legitimate
expectations, together with consistent reliance on precedent to enhance coherence and
foreseeability. In doing so, the article aims to promote effective and impartial checks on state

power under the rule of law in contemporary democratic governance.

Keywords: Systemic Objectivity, Administrative Courts, Review of Discretion, Proportionality,

Case Management
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ANNTOUMIENYMINBTBIN1TNTEYIN1IUNATEYRIAIE Usznsiiaes Aenisiiaszidymiuay
Fosrinlumsufiafimadonndqiensiaaeunisnseyiidudoumanaiauaznisliganioves
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ESNaTANLWENYRINTEUIUNTYRSTTUVNIUNATOAENaN TR LluAE Ty
2. anullumazidelunisasiaseunnuraudlenguunevasnsnseiimisunasesuasdia
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A o o

waztdeszdevuid Wediauazaamouanududnidelunsldnaniavedlisunaideds nseudn
Bosrmudunnedduiieszuu (Systemic Objectivity) anansaeSunaliiusudariuninuneney
vaslstfad ai3$nAu (Ronald Dworkin) Inglamzfiusnglusudeusunzens Law’s Empire (1986)
wag Taking Rights Seriously (1977) %aag'mw%’aai”]r“f@m'amsﬁqwwmmﬁqwahﬁauqﬂﬂaiumsa%ﬁa

HaNNNYUNe Mmen1sEaleanisindulinumgnalmannisuarauaennaeavassyuungruigly

*Filippo Borriello, ‘The Judicial Review of Technical Discretion in the Activity of the Independent Administrative
Authorities’ (2021) 12 Federalismi.it 1, 11-13.

>Ronald M Levin, ‘Administrative Discretion, Judicial Review, and the Gloomy World of Judge Smith’ (1986) Duke
Law Journal 258, 264-266.
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Tunaussgnguuneaina anudunngddefeaudnvusddyivuunszuy
NYUUIEBNAINNITIIE1U19MNENNBLa (Sheer Domination)’ N15AinduafvadmIannATIded
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ngvEnedunn Nelulifvesnnuveusssy Mslivenaativayy wazdunatedu®

°F Whyte, ‘Bias and the Special Place of the Supreme Court’ (Bachelor of Laws (with Honours) dissertation, University
of Otago 2008) 4-5, 8.

"Jorge Luis Fabra-Zamora and Gonzalo Villa-Rosas, eds., Objectivity in Jurisprudence, Legal Interpretation and
Practical Reasoning (Edward Elgar 2022) cited in Jorge Luis Fabra-Zamora, ‘Probing the Meaning of Objectivity in the Law’
(University at Buffalo School of Law) <https://www.law.buffalo.edu/links/2023-January/fabra-zamora.html> accessed 10 October
2025

8Gonzalo Villa-Rosas and Jorge Luis Fabra-Zamora, ‘Introduction: The Meanings of 'Objectivity” in Gonzalo Villa-
Rosas and Jorge Luis Fabra-Zamora (eds) Objectivity in Jurisprudence, Legal Interpretation and Practical Reasoning (Edward
Elgar 2023) 11.

°Christopher F Zurn, ‘Habermas’s Discourse Theory of Law’ in Barbara Fultner (ed) Jtirgen Habermas: Key Concepts
(Acumen 2011) 199-201.

OMatthew H. Kramer, Objectivity and the Rule of Law (Cambridge University Press, 2007) xi-xiii; Jeremy Waldron, ‘The
Rule of Law and the Importance of Procedure’ (2010) NYU School of Law Public Law & Legal Theory Research Paper No. 10-
73.

MFUL L 21



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

[ YY) a

uen9ni arndunmgidesgniinsanlugiusdefmuaifagaine (Epistemic
Requirement) 13f1finInw" Famanganudn Arfinnuniveusemnraszdeniulunudouly
apsUsenis Ap Usenisusn Feasseguunstinausdeifinnieiiaonadosiummdusieiiiatuly
ofin’? LazUsenisfiaes desdmsussidudeldudamanguuievesn nsdegraduszuuuasdl
ndninat’? wnAndagiouliiuitauduniigddelildnmsfidinnuaznadnidevesnuesay
Fuide Faduaneidululdly minuiAen1siadeszifeuisndygritnngmuneldsauiu
(Shared Cognitive Methods)"* vastinngvang dadunseuninuda ndnns uagising ity
nMIvdevaLHIUNSEUILUNSANWILAgEndum A Tnngrane® suileuitienanviiiunud
yuvsdLyAnafeLLe N Inuisensusmiy vilvdRimnwsianadunaniuagaanss
M33aeUlAR VAN I

2.1.2 asAUsznaUaN: N1sUsAaInand msldiviana waznisindatomanis

NnnseuMANGUSseiu ansadiuunesdusznouiugUsssuveaniny
Hunmgideldanudsenadn fel

Usen1susn Msiiansanlagunaanenidiunu 5@Lﬁuaaﬁﬂizﬂauﬁ%’mwﬁqmm
anuduniside Mé’ﬂm'ﬁﬁﬂﬁﬂgaqiuwé’ﬂmmL*fJuﬂaN (Impartiality) daduiilavesndn
n3EUIUNSATRUR NG (Due Process of Law)' Tnsmagsgauvisanigeuidnildnnmanliin
nsfifvaiidunanafundnusefuinsiadulanybidieguusluimiidadousadafionimie

Fonguuie’’ waziiednwlidinmdnvaluazauduaiswesarudusssu® nmsidadeazdios

YAmalia Amaya, ‘Justification, Coherence, and Epistemic Responsibility in Legal Fact-Finding’ (2008) 5 Episteme
306, 307; Amalia Amaya, ‘Legal Justification by Optimal Coherence’ (2011) 24 Ratio Juris 304, 304-316.

Michele Taruffo, ‘Inferences in Judicial Decisions about Facts’ (2018) 1 Revista italo—Espaﬁola de Derecho Procesal
187, 188-189; Michele Taruffo, Verdad, prueba y motivacion en la decision sobre los hechos (Tribunal Electoral del Poder
Judicial de la Federacion 2013) 91.

BEuropean Court of Human Rights, Guide on Article 6 of the Convention - Right to a Fair Trial (civil limb) (Council
of Europe 2020) 236-243; European Union Agency for Fundamental Rights & Council of Europe, Handbook on European Law
Relating to Access to Justice (Publications Office of the EU 2016) 45; Farrah Ahmed and Adam Perry, ‘Expertise, Deference,
and Giving Reasons’ (2012) Public Law 1, 1-3.

“ito Breda, The Objectivity of Judicial Decisions: A Comparative Analysis of Nine Jurisdictions (Peter Lang 2017)
12.

50Owen M. Fiss, ‘Objectivity and Interpretation’ (1982) 34 Stanford Law Review 739, 744-745; Mark Van Hoecke,
‘Objectivity in Law and Jurisprudence’ in Jaakko Husa and Mark Van Hoecke (eds.), Objectivity in Law and Legal Reasoning
(Hart 2013) 12.

In re Murchison, 349 US 133, 136 (1955).

YWard v. Monroeville, 409 US 57, 61-62 (1972); Williams v. Pennsylvania, 579 US 1 (2016)

BOffutt v. United States, 348 US 11, 14 (1954).
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anmemsdalavesiinnny uiduinasgiunideiianansanseaeuldanaeueniunsliveua
Tud1itade? wazfiddaie lunsdififeransaduedrafeaduiidesdinissnudunisuuuiendy
aganfunishiwanaauguneladle® desutedinanldensyauanudunnigideainnisiu
Weanuaudadiuyanaves innwlinatedunudnuuzi@ssuuveanssuiunisyfsssu®

o a

nanfe ARTadendnnudunnizidedoditog UuguTe UANATIANMAANNA d1U15005UBuAL

o
Y v v Y oA

nyvaeumuiTonlesszinsdoiiants Yengrune uaznadnsvesndls iadsdesinmainanely
nsuuldngmneiieUseiuinnsdiiddnvuradoadsiuaglifunsujifesravinieuiu sudu
nstesiunsitadeafinudinela

Usgnisiiana nashidimindunerundngiunardeianimuaiuduais
psAUsznavgavinevesaiunngidedensBadudedewiaateedunsensn madninises
LLﬁ’NVﬁﬂ’Niﬁ]Qi\‘iLL‘m‘uLi@%ﬂ‘uadw}'azﬂmﬁﬂﬁﬂgﬁ'ﬂ (Principle of Substantive Truth) @sus18e
Jnsidadevesaiadosd seg uuil uguvestaiiaaieiasudanuazgndes Tasliiminud
neundngiuielaanuauduaie® wifidina il duiesnisiuioeundngiuiige

Yiauestgiuaeey uadisudinisiicadediunumdsgnlunisiasmdaiiaasaiinfuiielila

1%Judicial Conference of the United States, Code of Conduct for United States Judges (Administrative Office of the
US Courts 2019), Canon 2A, Canon 3.

ZThomas W. Merrill, ‘Fair and Impartial Adjudication’ (2019) 26 George Mason Law Review 897, 897.

ZISEC v Chenery Corp (Chenery 1), 332 US 194 (1947)

22Eise Muir, “The Essence of the Fundamental Right to Equal Treatment: Back to the Origins’ (2019) 20 German Law
Journal 817, 818.

2paul Craig, EU Administrative Law — The Acquis (European Parliament 2010) 5-6, PE 432.745.

2*Robert S Summers, ‘Formal Legal Truth and Substantive Truth in Judicial Fact-Finding — Their Justified Divergence
in Some Particular Cases’ (1999) 18 Law and Philosophy 497, 497 -498, reprinted in Cornell Law Faculty Publications, Paper
1186.

MFUL) L 23



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

amTwvesadiianysaifige? fawwndeiidouledlasnsafudiunafanssuiunisveamadiogld
nandsluddudaly
2.2 arwndunngidelumsinnsanaiunases: udnUsziuBenssutumanaziion

2.2.1 anudunigddedanssuauns

Audunngidadnsyuiunms Aenssulssiuinssuiuinnsanvesmalieiiiy
Weghgisssuuazilalomalimndefifertosansasodailiogafuiuagviniiondu® lamdn
vosandunnzidelufiaiae ndnnsilsauasdie (Audi Alteram Partem) dadundnnns
ﬁ'yugwuﬁL‘TJmiamaﬁl,ﬁ@miﬁﬁqaaqmglﬁﬁwLaua%mﬁw%q WETUVANFIY hasTolaldauaInuagia
Wuwagwindeuiu? mé’ﬂmiﬁaaﬂﬂé’aaf"fwé’ﬂﬂizﬁuﬁm%mmmzmumiﬁ%auéfaEJm;]mmJ (Due
Process) inwdnliin adeslifiyanalagnanseudnslnsusimainnszuiufionsandivnaianse
thiaueafvowmuienuiuleinddailsdlaeussdulumaiissfinneiliiomwied? nszuau
finsaniidanauasidunarsdadunaladiviilimaldsudeyastnaseudunazidunizide noud
wiidifadeivsluiomuisadiely

felunindu enudunmgidedenssuiunsluafiunasesdilidnuasidudoundy
afuwaialy LleannuavesAfininwionadmansenuieyananisuenndousloviaisnse
Tuanta fewmnil nssviuiinnsanefivnesesiadalenaliyaransuendsldligned uwioed
duladeniolasunansznuainaifininy) ausadunluedlanienisiesasn® nalnaangna
agvioulvidiuiaudunngidovesmaiilddinogifiosnisliaudussmuungnsdiBudumindy
wigsggludsnsiuilauasinsunaustlosivesiiionaldunansenuiimun ielimaausod

YayanseunuLazIdadeaiuuiugiuveinmsuuiaayseleviaisisusuardnivouonyui

RN R RRNIN RN

2R R Verkerk, Fact-Finding in Civil Litigation: A Comparative Perspective (Intersentia 2010) 270, cited in Franz Klein,
‘Aufgabe des Richters ist es, nach Wahrheit zu forschen, Wahrheit zu verkiinden, denn ein wahres, richtiges Bild der Tatsachen
ist die Hauptbedingung eines gerechten Spruches’ (1901) Vortrage Uber Zivilprozessrecht 1, 122.

%nited Nations Human Rights Committee, General Comment No 32: Article 14 - Right to Equality before Courts
and Tribunals and to a Fair Trial, CCPR/C/GC/32 (23 August 2007), paras. 8-15.

Z'Frederick Schauer, ‘English Natural Justice and American Due Process’ (1976) 18 William and Mary Law Review 47,
56-58.

ZHenry J. Friendly, ‘Some Kind of Hearing’ (1975) 123 University of Pennsylvania Law Review 1267, 1279-1280.

P Code de justice administrative (France), art R.632-1, version consolidée au 24 septembre 2025, Legifrance;
Verwaltungsgerichtsordnung (Germany), §65 Beiladung, as amended by Gesetz vom 24. Oktober 2024 (BGBl | Nr 328);
nszUygRdndsrmaUnaseazIoNATUIARUNATES WA, 2542 UATT 44,
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2.2.2 anudunzideidaian

anufunngidodadom Ao nmsfimadilunmaaouidenvesnisnsgsimg
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wneauIaaszdluldnaf daunudreunases® suasidunisimarmannisuuinendiunm
mnusdunsnsaaeuiinisldnaniaduidounnsos (Ermessensfehler) violl iy n1slinafda
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9
NHANTA

Tneilfngusvasdiiliaenadesiuiinguunelidiuna mslinafidalagliaatn vionslinad
sondnngrneUnasoialy®

n151induresigunases (Administrative State) Tugadagdu Jeinthsaumis
Unasesiifimnuidervguaziidnanafidastrsniiewing wazdnazeguanmiionisaiunumis
naifedaense® WUdsuuUamatavomdnmautuensunuuusaiuluegieduids smnmadsng
asiulunuaminsnyaaeuiiaineg fissmuianaineg1sdnuds (Manifest Error) fvinfuidunis
agauauiuiavaulunmainiswarUaeslinisldguiavesenasessiAannsnsiaey
fenafiluszAnsnn® fadu msfimaunaseadundunumlunisnsaaouaudunnyideds

[

Lﬁ@ﬁ”l%’e]dﬂ”lﬂ%ﬂaﬁﬁﬂ] Jslsifoifunsimadiune wiiduifmunnsidnduvessuenainsiie
nouauswslasavesigasitll uaniloidundnuszdugainevemdniass
2.3 indpsilafiduaiuanuiiunayide: nalnBssantuuasuannis
2.3.1 szuuisiansananunasesuuuldanu: nalnidsgnilenisdumaiiuais
sruUisinsanafunaseasineuasdnvansUssmaluneaiiuglsuidussuulian

= a a . Y & a A ' ! ] I
sUQﬂ’]allUV]U'W]LsUQEﬂ (Active Role) SLUﬂ']iLLa']ﬂW']GUaLWQQﬁQLLMQﬂVI LANA19ANINTEUUNAININAALUY

*%Verwaltungsgerichtsordnung (VwGQ), §114 Satz 1, Bundesgesetzblatt | S 686 (as amended 24 October 2024, BGBL
I Nr 328); Conseil d’Etat (France), Gomel, 4 avril 1914, Recueil Lebon, p 308.

*1Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 (CA) at 229-233 (Lord Greene
M.R.).

*2Verwaltungsgerichtsordnung (VWwGO), § 114, Bundesgesetzblatt | S 686 (as amended 24 October 2024, BGBL. | Nr.
328).

*Jerry L. Mashaw, ‘Federal Administration and Administrative Law in the Gilded Age’ (2010) 119, 8 The Yale Law
Journal 1362, 1362-1367.

*Joana Mendes, Law and Administrative Discretion in the EU: Value of a Comparative Perspective (Yale
Comparative Administrative Conference 2016) 5-7.
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vorselifinin® Fudundnusefuddgivimaaunsadunuanuaieldogradunniyidouas
ORIV RGPl ppH LR NI RN
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fefiuthisuiiaseulunsuasndeifianiuarneundngulinsuduileUsslovivesdnsdivisaes
fe uenandl Ssfinalnmsradeunardasnaniglu Ao nainsdunased Sadunainisuenasdane
ywihiinsvaeuduuaiuarlimnuiiunisafogadudaszdessdamzieunisawiideds®
sruudanantelinsdaduaifisuseunsuiasdunananndstu

2.3.2 wénngraneunasesiall: iasgiunanslunisaugunaiida

vannganeUnasesiluiuniesfiodménnsiimaiunldifioaianmduanie
Fodaiom Mé’ﬂmimﬁﬂﬁlﬂuusiﬁﬂgmmqﬂva1ﬂﬁﬁlﬁﬁfgijaﬁﬂuawé’ﬂwzﬁﬁﬂwﬂmwm Wl
Lﬂwé’ﬂmsﬁmaaﬁmaaﬂmmﬂLLmﬁmﬁugmmawé’ﬂﬁa%ﬁuasmmqaﬁsiu wWieliifuedosdielunis
gATeIIvRINgMNELazAUALNInsEiaUnaseslidululasvey dnnsdifyimaunases
vhanldegiane Wy ndnanulddadiu (Proportionality) tundnnnsiimaldidunseulunis
AT19A0UIATNINIUNATOIN IR RANS LT I mYesUszaTY Tanasn1sfanadiannuangas
s uazlddndrumamngnemsszninaszleniassasfiaglfsuiuansiainmesenyuiifes
gy delunialy® uazndnanuaianiadureusssu (Legitimate Expectations) tundnusziu

HrgUunasesaz s unuasuleunsnsnnisnseinine i ARINUAIARI IS UTUSITULAUTE VU

Tnenans>

*Association Internationale des Hautes Juridictions Administratives (AIHJA), ‘Thailand — Supreme Administrative
Court’ AlHJA Official Website <https://www.aihja.org/en/membre/
thailand-supreme-administrative-court/> accessed 8 October 2025.

ey gihudnyn, ‘unumvemaINsELaatflunszuILItRANsAARvesmalnaseting: lWSsusuiuIEiasanad
yassvuumasuiliisRinsalussuuldan (2566) 16 Msansiifmans wninendeuisms 1, 5.

TysymudgRdnirnaUnasesayisinsanaiunases ne. 2502

8510t NATHY (1890530 3) 294-300.

*Robert Thomas, The Relationship Between English and European Community Administrative Law: The Principles of
Legitimate Expectations and Proportionality (PhD dissertation, University of Nottingham 1998) 113.
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2.3.3 M3819BauUIAMANINYIVBIAAUNATEIGIEN: N3ASISALANLELBUAY
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wiszvunguinelnedaduszuuiaasd (Cvil Law) aglifindnnisBndodfiminu
Y04rNageRE1ATeASA (Doctrine of Stare Decisis) WulAgIfuszUUABLNLOUADT (Common Law)
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o 1 a

wluM R wnAfinnwresmaUnasedgaaiiunumd1dyegedlunisasiaussinguns
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Fdymudunelavesdininwusaral LazussAnanyalvensiddunmainisaunels
[ERVIGERG

Tavagu w3 esflosisanudsenisivinuuszaududulasadaisnnmdunnegide
nanfe szuuldauimihiisusudeiaaieiilndifesniuedeiign udnnguansunasesialuii
winfiifuied eadleTinszdififunnsgiuaina uaguurAininuwvimiiidugdefiadisa
aauelunistiiadosdiotnneinariu WeRnsanedraduszuy aniuldhifonumensuds
antulunsaisnszuiumsindulefifimarauazasiaaeuls Jaduuiuuivesmuduangidelu
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U8 UNATY
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Jaywdneunases dudadundnniswusengiunanieldnaniiss™ nanife Aaunasesing

Tanas Smung, ‘szuungranglneidussuuiiaasivsensuuouas’’ (2558) 2 Msansnaniv 1, 3.
4 American Bar Association, ‘Understanding Stare Decisis’ (Public Education Division)
<https://www.americanbar.org/groups/public_education/publications/preview _home/understand-stare-decisis/> accessed 9
October 2025.

2ot nsTuIues, ‘MImuANRTIIdaUAMNYEUIBngievesiAnsunsnasesasnsldnaiiavesiheunasading
mMaunAseINSaLAa’ (2566) 12 1IasaRFanIUSH NuNEeA 132, 136-135.
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%Agnés Bizard et Quirec de Kersatison, ‘Le Conseil d’Etat batit sa jurisprudence en matiére d’arbitrage’ (2016) 2
Cahiers de Uarbitrage 429, 429-431.

SYusit uny, ‘MamuaueTIevinnssumnasesiieenlasdndous e tindoudureunieiing vielnsligasn
AIAsT 9 253AM (1) whanseedyaRdadamaunasecuazisinIsanaiUnAses w.a. 2542° Gneniing dRmansumdadin
WM Ine1des SN udng 2558)150-152; Charles H. Koch Jr., ‘Administrative Law: Confining and Controlling Administrative
Discretion Within the Seventh Circuit’ (1977) 54, 2 Chicago-Kent Law Review 275, 275-277.

197U nsrUIUAS, (1899550 41) 133-134.
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%incent Martenet, ‘Judicial Deference to Administrative Interpretation of Statutes from a Comparative Perspective’
(2021) 54, 1 Vanderbilt Journal of Transnational Law 83, 134.
51D Hiep Truong, ‘Daubert and Judicial Review: How Does an Administrative Agency Distinguish Valid Science from
Junk Science?’ (2000) 33 Akron Law Review 1, 4.
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Zdrfimnnwimaunasesgeand 8.884/2564
%Chevron USA Inc v. Natural Resources Defense Council, Inc 467 US 837, 842-843 (1984).
5%Stuart M Gerson and Robert E Wanerman, ‘Striking a Balance: The Supreme Court and the Future of Chevron
Deference’ (Epstein Becker & Green, 9 February 2024) <https://www.ebglaw.com/insights/publications/striking-a-balance-the-
supreme-court-and-the-future-of-chevron-deference> accessed 9 October 2025.
53 oper Bright Enterprises v Raimondo 603 US 290 (2024).
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%¢John Bell and Francois Lichére, Contemporary French Administrative Law (Cambridge University Press 2022) 191-
193, 201-203 <https://www.cambridge.org/core/books/contemporary-french-administrative-law/maintaining-legality/0395213
FDTAEE279231EFA6CFC24DC54> accessed 26 February 2026.

5"Marion Eckertz-Héfer, ‘The Judicial Review of Administrative Decisions in Germany’ (paper presented at Australian
National Conference, Administrative Review: Learning from Different Perspectives, Hunter Valley, 4 March 2010) 10.

58paul Craig, ‘Law, Fact and Discretion in the UK, EU and the USA’ (Sciences Po, Chair Mutations de I’ Action Publique
et du Droit Public (MADP), PDF) 3-4 <https://www.sciencespo.fr/chaire-madp/sites/sciencespo.fr.chaire-madp/files/paul
craig.pdf?utm_source=chatgpt.com> accessed 26 February 2026.
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%Craig (n 57) 4-5.

Craig (n 57) 28-29.

®ILasse Schuldt and Supakorn Wilartratsami, ‘The Jurisprudence of the Supreme Administrative Court 2021’ (2022)
2 Thai Legal Studies 138, 139

62waﬁx'iwﬁzyijaﬁmé?amaﬂﬂmaqLmﬁ%ﬁmmmﬁﬂﬂmaq WA, 2542

SR Yuny, Tymngruiedenumeugideingluaiunnseadsaduaumanaey Gredwusumdndia, aninende
gsnadiuding 2559) 29-30, 83.

“Lyndsn $auses, dammngmuneieatuanua1gilunisauiduadunases GnerdnusdfmansumUndia,
NINSUTTINAIERS 2561) 2-3, 137.

MFUL) L 33



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

nsueuMInenszUILMsmemaduvilsvesmasenluliiyanameusn Sslailfudnnnauduseide
pnluitavun Wigausighefiangainslugiideng® wazenaluganiznadesi (Black Box) 7
mﬂmﬁmm@%wwﬂmaLffJu{]'«aé’as?jymm‘luﬂﬁimaﬁmalﬂﬁmmaauaéﬂaﬁﬁau Fadunstuneu
mmLﬁuﬂnﬁé’aﬁﬂizmumiﬁajwi’q%mﬁqé?qLwiu,'iﬂ
3.3 ussnadunansilssuasdsanlunisasadaunisnssrinfiinansenuga
3.3.1 MINTINFIUNMINTEVIINTFUIauazulsuBaIs1Tue
syuungmneUnasedlnegousundnnisidininseinusegavesdnguinis
Fondn n3nsErimeiguIa (Act of Government) 1y seusnIviiovaUWASIUNANTINTIIADUYD
faUnases® Mansevumandinidunisdeauladalovelussiuas wu nmsduduulevs

(9

A1aUsTne (Wu nMsvdgandufinim vensiausdyn) wensdadulanienisdlesfiddy
(9u nsgUanfunusIegs) 4eietndul esiideddnalanusuinveunianisides (1u
nsnsiadeulnesgan) lWldanusuRaveuniangmung®’

AuTeidAAensdaduunisssning “manseviinieiguna” fldenansiaaey
1§y “nsnsevhmsunases” fieenunifieufimunleuedu Ssmaiismnansaaeuls duudsil
faruidousiednds fMegratu uinueiguusinoyiflasinisnoarsdeuruislngjoraderdu
M3nsEIMesFUIa uinszuluMsnuAuAfuvIeniseenlusygyaneatisiiniumn deudunis
nszvhmaUnasesiinsenuAvSvesstvwulazdesegnelinisnsisaeuvesma madeoundnyiy
amzndulidimglisanlunisnsiaasumnureumengmuneuainisnseitmiaunases laglinng
aluinndinsalmumnyauvessaulsueiidudunis wdnnsitidlethuniuseudeusundn
ymnsidles (Political Question Doctrine) vasanigaw3nT axiiulsiuiuslussuuinisiau
wannaslunITuunAfiamamsasiunisinnsuesvanden® Adnaduussifufiondeuasd
AugUtouga®

3.3.2 ArwgiunsuvisyAnazaniun1saianidy

Usziusuenuiunsisnfifuiuiisoulmiimaluvansssuungraneduu i

'
U L =

wansAgaunu (Judicial Deference) siadguimsluszaugs madnduaniazdilunsisaeunie

59fian FaSung, ‘@suRfininwiad Fields v. Treasurer of Missouri’ (2566) 16, 23 315815N)MUNBVUEMAZ N TEUN]
28, 33-34.

S5E9AN (SRAAIBING, NIINTHIMNITUIAKAE TeYnIN159TI9aeUNITNTemNsTUIa (nelinusiemansnuf Undn,
anTudAnWRIUUSINSAERS 2560) 156.

y51anu AASAY (1T98530 3) 270-272.

Baker v Carr, 369 U.S. 186, 217 (1962).

®Louis Henkin, ‘Is There a ‘Political Question’ Doctrine?’ (1976) 85 The Yale Law Journal 597, 597-600.
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“auyny USvadauna, ‘Auarududaselidinine Augruranainislidsan’ (The 101 World, 15 aaay
2562)<https://www.the101.world/judicial-independence/> dudule 9 AaAY 2568.
"David Pimentel, ‘Balancing Judicial Independence and Accountability in a Transitional State: The Case of Thailand’
(2016) 33 UCLA Pacific Basin Law Journal 155, 155-157.
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) Mark Ramseyer and Eric B Rasmusen, ‘Why Are Japanese Judges So Conservative in Politically Charged Cases?’
(2001) 95 American Political Science Review 331; Christopher R Drahozal, ‘Judicial Incentives and the Appeals Process’ (1998)
51 SMU Law Review 469, 476-477.
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"Jakub J Brdulak and Przemystaw Banasik, ‘Organisational Culture and Change Management in Courts, Based on
the Examples of the Gdalsk Area Courts’ (2015) 14 International Journal of Contemporary Management 33, 37-38; Brian J
Ostrom and Roger A Hanson, ‘Understanding and Diagnosing Court Culture’ (2009) 45 Court Review 104, 104-105.

™®David Pimentel, ‘Reframing the Independence v. Accountability Debate: Defining Judicial Structure in Light of
Judges’ Courage and Integrity’ (2009) 57 Cleveland State Law Review 1, 19-21.

®Thanyanuch Tantikul, ‘Cultural Differences in Control: How Thailand’s Order-Centric Legal Mentality Shapes Its
Constraining Lower-Court Practices’ (2023) 25 Punishment & Society 1254, 1257-1258.
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® Cour administrative d’appel de Paris, Je suis un expert (Conseil d’Etat) <https://www.conseil-etat.fr/cour-
administrative-d-appel-de-paris/vos-demarches/je-suis-un-expert>; Cour administrative d’appel de Nancy, Je suis un expert
(Conseil d’Etat), <https://nancy.cour-administrative-appel.fr/vos-demarches/je-suis-un-expert>; Conseil national des
compagnies d’experts de justice (CNCEJ), Guide administratif des experts aupres des juridictions administratives (2020) 6
<https://www.cncej.org/uploads/document/file/21/GUIDE_ ADMINISTRATIF_VD.pdf>

8Conseil National des Compagnies d’Experts de Justice, Conseil National des Compagnies d’Experts de Justice
(CNCEJ 2023) 75-76; L’EXPERTISE : La Synthese en Questions(s), table ronde du 6 mars 2015 (CNCEJ, 2015) 29.

82peter Gottwald, ‘Die Stellung des Sachverstandigen und seines Gutachtens im deutschen Zivilprozess’ (2018) 36
Ritsumeikan Law Review 121, 122-124.

8 Germany, Zivilprozessordnung (ZPO), §§ 404 “Sachverstandigenauswahl,” 406 “Ablehnung eines
Sachverstandigen,” 41 “Ausschluss von der Auslbung des Richteramtes,” und 42 “Ablehnung eines Richters,” konsolidierter
Text, buzer.de, accessed October 10, 2025.
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8Council of Europe, European Commission for the Efficiency of Justice (CEPEJ), SATURN Guidelines on Judicial Time
Management (CEPEJ 2021)13 (Strasbourg, 9 December 2021), sec “A. Active case management”.
®David C Steelman, John A Goerdt and James E McMillan, Caseflow Management: The Heart of Court Management
in the New Millennium (National Center for State Courts 2004) xi—xii, 74-75.
Florida Supreme Court, Florida Courts Technology Standards, Version 3.0 (adopted May 2023), §5.6.1-§5.6.6, 30-31.
MFULJ & 40



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

(2) AMNUANTOUNAININTFIUAMTUNTANTUNTEUIUNA TN 1A8D1981989370
lunavasaatuglsuiidniunnsaunaiussRuaugugauveIng Wi Afvialu (Normal Cases) AR

(%

nfleugugau (Complex Cases) wazARL3aau (Priority Cases) n1sAmuansaunaunsgIuillle

o s

finguszasdiloatraussnaduiiliaunaunasionains wiitelfidueieaflolunisiiuguanas
Uisdansadnieluesdng Wuneinesgulunisussiiussansam wagiiddgfedunisaing
AmnuudusuimamnelaliunganuLazlssmvuisatuszeznaiaainagldiunugfsssy
nsdsfuldnsounaifananazdesniuglufunalnifuguaiifussniaim wu nmsiiguimsea
yiomaUnasasgegaitunmsaaeunielimsatuayuidenuiiaflumaduduiianudduiunt
nsoUnANIAI LB itud Ay

4.1.3 mssrssanuidunizidelunfinuiunsuassaunsalgnidy

ussnafunannilesuazaiuaseandnlimaiomanudunngidslnidu
Wean13IianguveInuEunITsEnIAANlieglugunanansmn (Non-justiciability) uay
ngmneusUszamimihfiduiesnnavanni feilidedmusnismsaseveaunaniosssu
lursnaiisglisunaduduiian Tudmsninsg Jymidlferimansndwgunntu uife
nseeNLUUNNE Laznszuaun T limaaansoasaasuldlagligndsdulmdengelsssening
gevmuavmafufidsuloue

(1) fvupnainuausansiadauldlagsia (usticiability) wuukenussiiuwnu
MsUiasnsiNsantUUBINg Y nanfe Todredeseuiunmieantunisalanidulsinsgnyili
funisarndeulaudilulff mamsUsznamnusitusiinseaeulii (n) ssdidladudengune
vietoifianiafimansiald wu grusnamungvine duneu wana anuddu uasanulddndiy
voanInTs wae (1) Yssiiladunmsdssdudalouefimasaliianuansnauauais el de
madriaveuansnsasulasafomnasulssiiumsnsidesSomaiiisades manisli
waraiddlasiaisedelidannady itelianudunngidelinaadunmandenimsoaey
winusduanudunngidowuulivguauazasivaeula™

(2) aranmsmsIRasaniedansteyadulaedsasunuvesnisionsaniidusssu
nanfe muThmeddyeseinnusiuasiedeiionisiuiunigaundeafieimnaiuduemig

519015 vnemasudeyarhedeslaglidalenmdlignsdilsunda anudunmgidedanssuiunisgen

8"Council of Europe, European Commission for the Efficiency of Justice (CEPEJ), ‘Towards European Timeframes for
Judicial Proceedings: Implementation Guide, CEPEJ(2016)5PROV’ <https://rm.coe.int/16807481f2> accessed October 22, 2025.

®Baker v. Carr 369 US 186 (1962) 217; Jamal Greene, ‘Foreword: Rights as Trumps?’ (2018) 132 Harvard Law Review
28, 35, 119; Cornell Law School, Legal Information Institute, ‘Political Question Doctrine’  (Wex)
<https://www.law.cornell.edu/wex/political_question_doctrine> accessed 26 February 2026.
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°2The Honourable Luc Martineau, ‘Does Judicial Courage Exist, and If So, Is It Necessary in a Democracy?’ (2018) 8
Western Journal of Legal Studies 1, 1-20.

%%Josh Blackman, ‘Judicial Courage’ (2022) 26 Texas Review of Law & Politics in 354, 356-381.

%% judicial Office of England and Wales, Guide to Judicial Conduct (Judicial Office of England and Wales 2023); Part
2 (“Guiding Principles”) and Annex A (“Statement of Expected Behaviour”), esp. the judicial oath: “do right to all manner of
people ... without fear or favour, affection or ill-will.” (Official PDF).
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*Diane P Wood, ‘Legal Scholarship for Judges’ (2015) 124 The Yale Law Journal 2592, 2592-2607; Daphne Barak-
Erez, ‘Writing Law: Reflections on Judicial Decisions and Academic Scholarship’ (2015) 41 Queen’s Law Journal 255, 255-274.
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Abstract

This study examines the correlations between the implementation progress of the
ASEAN Framework Agreement on Multimodal Transport (AFAMT) and improvements in logistics
performance, including potential contributions to sustainable economic development within
ASEAN. By employing doctrinal legal analysis of the AFAMT’s provisions and a descriptive
review of the World Bank’s Logistics Performance Index (LPI) data, this study highlights
associative patterns between the degree of the AFAMT implementation and reductions in
trade transaction costs and improved logistics efficiency. Although no causal relationship is
asserted, the findings suggest that ASEAN member states (AMSs) implementing the AFAMT
experienced concurrent improvements in logistics performance, while also promoting ASEAN’s
broader sustainable objectives.

The study demonstrates that legal coherence creates conditions conducive to regional
economic integration, competitiveness, and green economy. It proposes that accelerating full-
scale implementation of the AFAMT, alongside targeted legal and policy reforms, could

strengthen ASEAN’s logistics integration and sustainability objectives.

Keywords: ASEAN Framework Agreement on Multimodal Transport (AFAMT), Legal

Harmonisation, Logistics Performance, Sustainable Development.
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1. Introduction

The establishment of seamless, integrated, efficient, predictable, and sustainable
logistics systems is essential for regional economic integration and competitiveness. In the
Association of Southeast Asian Nations (ASEAN), the complex and fragmented frameworks
governing cross-border multimodal transport operations, which have governed by disparate
national laws of its member states, has presented significant legal and operational barriers to
trade growth. Given the importance of legal coherence, the ASEAN Framework Agreement on
Multimodal Transport (AFAMT) was adopted in 2005 to harmonise legal frameworks across
member states. As emphasised in the 2019 Implementation Framework for the ASEAN
Framework Agreement on Multimodal Transport (2019 Implementation Framework), the
AFAMT aims to reduce transaction costs, enhance logistics performance, and support
sustainable economic growth.

This study examines the correlation between the implementation progress of the
AFAMT and improvements in logistics performance indicators within ASEAN member states
(AMSs). It employs a qualitative research approach with the combination of doctrinal legal
analysis with descriptive empirical review of the World Bank’s Logistics Performance Index (LPI)
data. While cause-and-effect relationship is not asserted, the study highlights observable
associative patterns suggesting that legal harmonisation efforts under the AFAMT may coincide
with improvements in logistics efficiency and the establishment of conditions conducive to
sustainable multimodal transport development. The significance of logistics performance as a
key measure of regional integration is explicitly recognised in ASEAN’s Regional Action Plan for
the Implementation of the AFAMT 2020-2025. The aim of this particular measure is to
encourage AMSs to conduct benchmarking exercises using indicators such as the LPl. These
indicators provide valuable insights into the practical effects of multimodal transport
efficiencies on trade and logistics performance across ASEAN and its member states.

In addition, the study situates the analysis of the AFAMT within the broader discourse
on how harmonised legal frameworks interact with regional economic integration and
sustainability objectives. It argues that a harmonised multimodal transport regime, by fostering
more seamless, efficient, and lower-emission logistics practices, aligns with ASEAN’s ambitious

aspirations for a green economy and sustainable infrastructure development.
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By applying this interdisciplinary inquiry, the study contributes to a nuanced
understanding of the relationship between multimodal transport harmonisation, logistics
performance, and sustainable economic development in ASEAN. It proposes that effective and
full-scale implementation of the AFAMT could significantly strengthen ASEAN’s transport
connectivity, regional competitiveness, and environmental resilience in a fast-changing and

increasingly integrated global economy.

2. Literature Review

This section situates the ASEAN Framework Agreement on Multimodal Transport
(AFAMT) within the broader theory of regional legal harmonisation and its intended effects on
economic and environmental consequences.

2.1 Legal Harmonisation, Transaction Costs, and Logistics Performance

In regional economic integration theory, legal harmonisation is widely recognised as a
stratesic legal approach for advancing regional economic integration, particularly in sectors
requiring cross-border operations, such as trade, transport, and logistics.! By aligning national
laws under a commonly accepted framework, harmonisation enables member states to create
a more predictable legal environment for cross-border operations.? This predictability, in turn,
correlates with improved efficiency in the movement of goods within the regional common
market. Such harmonisation contributes to the removal of non-tariff barriers (NTBs) and the
reduction of legal difficulties associated with disparities between national laws, thereby
lowering trade transaction costs, delays, and uncertainty in cross-border trade and transport
within the market.?

From a theoretical perspective, the linkage between legal harmonisation and trade

facilitation can be further demonstrated through the lens of transaction cost economics,

! Jose Angelo Estrella Faria, Legal Harmonisation through Model Laws: The Experience of the United Nations
Commission on International Trade Law (UNCITRAL) (UN Working Group on Electronic Commerce 2002).

2 Michael G. Faure, ‘Defining Harmonisation, Codification and Integration’ (2000) 9 European Environmental Law
Review 6.

® Eva Julia Lohse, ‘The Meaning of Harmonisation in the Context of European Union Law — A Process in Need of
Definition” in Mads Andenas and Camilla Baasch Andersen (eds), Theory and Practice of Harmonisation (Edward Elgar Publishing
2012); Dewan Mohammad Zahurul Islam, ‘International Freight Transport Multimodal Development in Developing Countries:
The Case of Bangladesh’ (PhD thesis Plymouth Business School, University of Plymouth 2005).
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particularly as developed by scholars such as Coase (1937) and Williamson (2009)." These
scholars noted that transaction costs are not limited only to the prices paid in market
exchanges, but also include the costs of negotiating, monitoring, honouring contractual
commitments, complying with laws and regulations, and managing legal uncertainty and
regulatory fragmentation.” Thus, where national legal systems are divergent and unpredictable,
these transaction costs rise accordingly, discouraging cross-border operations and reducing
overall market efficiency.

In cross-border trade, efficient logistics is therefore deeply influenced by the legal
frameworks governing transport. As elaborated by North, laws and regulations, as a form of
formal institutions for capturing the gains from trade, are devised to “create order and reduce
uncertainty in exchange” in the market.® Inconsistent laws across countries can cause
unnecessary transaction costs for businesses by increasing legal uncertainty, duplicating
compliance efforts, and elevating legal and operational risks. In this respect, Efrat suggests that
harmonising commercial laws across jurisdictions can facilitate trade and transport by reducing
these costs.’

Within the logistics sector specifically, when relevant laws and regulations are
harmonised across the agreed territory of a regional grouping, service providers and cargo
interests can operate with lower transaction costs and fewer legal frictions.? Accordingly, legal
harmonisation serves as a vital measure for trade facilitation. By aligning national rules under
a common framework, member states aim to create a more predictable legal environment

for logistics operations, which, in theory, correlates with improved efficiency in the movement

4 R. H. Coase, ‘The Nature of the Firm’ (1937) 4 Economica 16; Oliver E. Williamson, ‘Transaction Cost Economics:
The Natural Progression’ (Prize Lecture, The Sveriges Riksbank Prize in Economic Sciences in Memory of Alfred Nobel 2009).

® Oliver E. Williamson, The Mechanisms of Governance (Oxford University Press 1996) 379; Paul Milgrom and John
Roberts, Economics, Organization and Management (Prentice Hall 1992).

¢ Douglass C. North, ‘Institutions’ (1991) 5 Journal of Economic Perspectives 1, 97.

T Asif Efrat, ‘Promoting Trade through Private Law: Explaining International Legal Harmonization’ (2016) 11 The
Review of International Organizations 3.

8 UNESCAP, ‘Selected legal issues affecting multimodal transport operations in Asia and the Pacific’ (2020)
Background note by the Secretariat in the Virtual Expert Meeting on Legal Frameworks for Multimodal Transport Operations
in Asia and the Pacific (Bangkok, August 2020) <https://www.unescap.org/sites/default/files/Background%20
note%20by%20ESCAP_multimodal%20legal%20frameworks%20for%20VEGM9%20August%202020.pdf> accessed 18 May
2025.
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of goods. This theoretical linkage between legal harmonisation and transaction costs underpins
many regional integration efforts in trade and transport facilitation initiatives, including ASEAN.

Specifically, a sector where these dynamics are particularly evident is multimodal
transport. Since the advent of containerisation, multimodal transport has played an
increasingly important role in cross-border trade and logistics. It involves the carriage of goods
via multiple transport modes under a single contract with one single responsible party,
namely, the multimodal transport operator (MTO). Generally, the carriage of goods by sea,
road, rail, and air is governed by separate unimodal transport conventions and national laws.”
This has led to a patchwork of legal regimes for through-transit shipments. Due to the absence
of a unified legal framework for multimodal transport, a single shipment may be governed by
different unimodal transport regimes, including those governing liability, documentation, and
jurisdictional clauses for each leg of transit. This legal and operational fragmentation raises
significant transaction costs, as parties must navigate multimodal transport operations by
negotiating complex and multiple contracts to bridee legal gaps, securing multiple transport
documents, and encountering uncertainty over applicable legal regimes in the case of loss or
delay of goods.'® Consequently, such fragmentation is regarded as a non-tariff barrier (NTB) to
efficient trade in transport services, which are a crucial part of logistics.

In the ASEAN context, this practical impact was well recognised. Before the adoption of
the ASEAN Framework Agreement on Multimodal Transport (AFAMT), the legal environment
for cross-border multimodal transport operations in ASEAN was significantly fragmented.
Disparities in national laws governing multimodal transport across AMSs caused legal
uncertainty and increased both the legal and operational risks for transport services providers.
Goods often had to be unloaded and reloaded at borders because carriers lacked cross-border
operating rights or were not mutually recognised in the host state. These inconsistencies

imposed additional transaction costs on multimodal transport operations, including costs

? Marian Hoeks, Multimodal Transport Law: The Law Applicable to the Multimodal Contract for the Carriage of
Goods (Kluwer Law international BV. 2010).

0 Theodora Nikaki, ‘Bringing Multimodal Transport Law into the New Century - Is the Uniform Liability System the
Way Forward’ (2013) 78 Journal of Air Law and Commerce 1.
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arising from legal compliance, risk management, litigation, and insurance.’* Essentially, they
made transportation “inefficient, unreliable and high cost,” thereby discouraging trade and
increasing the market prices of goods supplied in the region.'? Empirical observations in ASEAN
underscore that, without harmonised laws, traders faced not only higher insurance premiums,
but also less efficient routing and operational management, reflecting the hidden costs of
legal uncertainty in supply chains.!® Therefore, reducing these unnecessary costs through legal
harmonisation became a strategic priority for ASEAN to improve logistics performance within
the region.

The harmonisation of laws under the AFAMT seeks to address these concerns by
providing a common legal framework that reduce disparities in national laws across the ASEAN
region. As outline in the 2019 Implementation Framework, a “well-integrated and sustainable
multimodal transport framework is imperative” for AMSs to fully leverage economic
integration opportunities. This emphasis suggests that a coherent legal framework for
multimodal transport is viewed as foundational to achieving the ASEAN Economic
Community’s single market goals.

2.2 ASEAN Framework Agreement on Multimodal Transport (AFAMT)

In 2005, as part of the ASEAN Economic Community blueprint, all AMSs agreed to adopt
the ASEAN Framework Agreement on Multimodal Transport (AFAMT) as a legal harmonisation
measure to tackle legal fragmentation in cross-border trade and support door-to-door
transport across the region. The AFAMT was built in consistent with international standards,
especially the United Nations Convention on International Multimodal Transport of Goods
(the 1980 MT Convention), the UNCTAD/ICC Rules on Multimodal Transport Documents (the
1992 UNCTAD/ICC Rules) and the FIATA Multimodal Transport Bill of Lading (FBL).

! Michael J. Ferrantino, ‘Policies to Improve the Supply chain: what Needs to be Done?’ in Deborah K. Elms &
Patrick Low (eds), Global Value Chains in a Changing World (Fung Global Institute (FGI), Nanyang Technological University
(NTU), and World Trade Organization 2013) 263-265.

12 Chackrit Duangphastra, ‘Comparative Study of Transport Facilitation Issues in ASEAN Transport Facilitation
Agreements and Greater Mekong Subregion Cross Border Transport Agreement’ (2024) 11 Asian Crime and Society Review 1,
2.

2 UNCTAD, ‘Multimodal Transport: The Feasibility of an international legal instrument’ (2003) Report by the
UNCTAD secretariat UNCTAD/SDTE/TLB/2003/1 <https://unctad.org/system/files/official-document/sdtetlb20031_en.pdf>
accessed 18 May 2025.
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According to its preamble, the AFAMT’s objectives are doctrinally grounded in: (a)
promoting smooth, economic and efficient multimodal transport services; (b) adopting rules
relating to the carriage of goods by multimodal transport, including common provisions on
carrier liability; and (c) creating a fair balance of interests between MTOs and shippers. It
establishes uniform rules on key aspects of multimodal transport, including the definition of
multimodal transport, the rights and liabilities of parties, the use of standardised transport
documents, and the mutual recognition of MTO certificates. This legal uniformity is considered
a means to facilitate trade and logistics in the region. Much like the removal of tariffs,
harmonising multimodal transport laws under the AFAMT seeks to eliminate legal
incompatibilities, the NTBs that previously caused costly workarounds.'* This is to reduce
transaction costs and facilitate more efficient movement of goods across the ASEAN region.

A harmonised legal framework under the AFAMT enables goods to move continuously
by the most efficient and cost-effective means across borders. From a legal-economic
perspective, the AFAMT operationalises such legal harmonisation by establishing a uniform set
of multimodal transport rules across the AMSs. The theoretical expectation is that consistent
liability regimes, documentation standards, and streamlined procedures can reduce legal
fragmentation and coincide with gains in logistics performance, e.g. faster transit times, lower
costs.” This is due to traders no longer need to navigate divergent national laws for a single
door-to-door shipment.’ It is important to note that this study treats such improvements as
correlative rather than strictly causative. This means while legal harmonisation provides an
enabling environment, actual efficiency gains also depend on other factors, e.g., infrastructure
quality, technological adoption, and private sector responsiveness.

The AFAMT also addresses specific legal difficulties that previously hindered
multimodal transport operations. It introduces important procedural safeguards to reduce

conflict of laws in multimodal transport contracts. By lowering legal and operational

' Ben Shepherd and John S. Wilson, ‘Trade Facilitation in ASEAN Member Countries: Measuring Progress and
Assessing Priorities’ (2009) 20 Journal of Asian Economics 4, 370.

15 UNECE, ‘Possibilities for reconciliation and harmonization of civil liability regimes governing combined transport’
(2000) UNECE Inland Transport Committee: Working Party on Combined Transport - Results of two expert group meetings
(“hearings”) on civil liability regimes for multimodal transport, Thirty-fourth session, Agenda item 8 (UNECE Ad Hoc Expert
Group on Civil Liability in Multimodal Transport, Geneva, September 2000) 5.

16 David A. Glass, Freisht Forwarding and Multimodal Transport Contracts (Informa 2012) para 1.7.
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complexity, the AFAMT minimises legal risks and promotes smoother dispute resolution. This
aligns with the World Bank’s Logistics Performance Index (LPI), which highlights the importance
of regulatory environment and institutional quality as key determinants of logistics
performance.” Accordingly, when legal frameworks are harmonised and effectively
implemented, logistics performance tends to improve, thereby facilitating trade and
deepening economic integration.*®

Importantly, the AFAMT also integrates, albeit impliedly, sustainability concerns. Legal
harmonisation in transport can support the shift toward a greener economy. As outlined in
the 2019 Implementation Framework, the AFAMT, by streamlining multimodal transport
operations, may encourage shifts to more environmentally friendly modes and reduces
inefficiencies like prolonged border delays. In theory, smoother logistics chains can reduce
fuel consumption and greenhouse gas emissions per unit of cargo."” Furthermore, uniform
laws can incorporate environmental safeguards, for instance, through the promotion of
electronic documentation, thus aligning legal harmonisation with sustainability objectives. This
interdisciplinary approach, which bridges legal reform with economic and environmental
analysis, frames the study. The AFAMT’s implementation is examined not just as a legal
development in isolation, but as a factor correlated with tangible developments in logistics
efficiency and progress toward sustainable transport within ASEAN. By clarifying these
theoretical linkages at the outset, the study sets the stage for an empirical inquiry into how
legal harmonisation and multimodal transport integration are associated with observed
outcomes, without presumptions of direct causation.

This study, therefore, suggests that the reduction in transaction costs resulting from

legal harmonisation under the AFAMT is associated with improvements in logistics

" Lauri Ojala and Dilay Celebi, ‘The World Bank’s Logistics Performance Index (LPI) and drivers of logistics
performance’ (2015) OECD Roundtable on Logistics Development Strategies and their Performance Measurements
(Queretaro, March 2015) 6 <https://www.itf-oecd.org/sites/default/files/docs/ojala.pdf> accessed 2 June 2025.

18 Zhanarys S. Raimbekov, Bakyt U. Syzdykbayeva, Kamshat P. Mussina, Luiza P. Moldashbayeva, Bakytzhamal A.
Zhumataeva, ‘The Study of the Logistics Development Effectiveness in the Eurasian Economic Union Countries and Measures
to Improve it’ (2017) XX European Research Studies Journal 4B, 273.

19 ResearchAndMarkets, ‘Global Multimodal Freight Transportation Market (2020 to 2025) — Featuring FedEx, Dascher
&  Sinotrans  Among  Others’  GlobeNewswire (10 June  2020)  <https://www.globenewswire.com/news-
release/2020/06/10/2046176/0/en/Global-Multimodal-Freight-Transportation-Market-2020-to-2025-Featuring-FedEx-Dascher-
Sinotrans-Among-Others.html> accessed 25 May 2025.
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performance among AMSs. In this respect, the AFAMT functions as both a legal and economic
instrument, designed not only to facilitate the movement of goods but also to contribute to
the broader objectives of regional economic integration and sustainable development. The
study also argues that although significant challenges remain, the AFAMT, if effectively
implemented across the region, provides a unified legal framework with considerable potential
to enhance logistics performance and sustainability. In doing so, this study contributes to a
broader understanding of the connection between legal frameworks, logistics efficiency, and
sustainable economic development in the ASEAN multimodal transport context. Precisely, it
provides a comprehensive basis for asserting the practical relevance of the AFAMT in advancing

ASEAN regional economic integration and sustainability objectives.

3. Research Method

This study employs a qualitative research approach combining doctrinal legal analysis
with descriptive empirical review. This mixed methodology is designed to examine the
correlations between the AFAMT’s implementation progress and improvements in logistics

performance and sustainable economic development in ASEAN.

A doctrinal legal analysis is employed to examine AFAMT’s key provisions and their
intended legal effects. This includes an in-depth analysis of key legal mechanisms established
by the AFAMT, particularly regarding the harmonisation of multimodal transport regimes,
liability frameworks, the standardisation of multimodal transport documentation, and the
mutual recognition of MTO certificates. The analysis mainly focuses on demonstrating the
intended legal effects of the AFAMT in addressing legal disparities within ASEAN’s multimodal
transport regime, thereby reducing trade transaction costs and enhancing legal predictability
for cross-border logistics and transport operations.

The study also conducts a descriptive empirical review of the World Bank’s Logistics
Performance Index (LPI) data between 2007 and 2018. It analyses changes in LPI scores across
AMSs, with particular focus on indicators related significantly to multimodal transport
operations, such as infrastructure quality, customs efficiency, logistics competence, shipment
reliability, and timeliness. The period of 2007 to 2018 is selected because it covers the earliest
available LPI dataset and broadly corresponds with the initial implementation phase of the

AFAMT among AMSs following its entry into force. The analysis reveals associative patterns
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between the AFAMT’s implementation progress and improvements in logistics performance
indicators.

Notably, the study does not seek to establish causality between AFAMT
implementation and logistics performance improvements. Rather, it aims to highlight
observable correlations between legal harmonisation efforts in multimodal transport and
logistics outcomes. This study full recognises that such improvements are attributes to several
factors, including infrastructure development, technological advancement, and national
economic policies. Accordingly, the integrated methodological approach of this study allows
for a nuanced understanding of how the AFAMT’s uniform legal framework could contribute
to creating regulatory conditions conducive to improving logistics efficiency and sustainable
economic development within ASEAN. In other words, it allows for the presumption that legal
harmonisation efforts may coincide with improved logistics efficiency and reduced trade
transaction costs, while potentially contributing to ASEAN’s broader goals of promoting
sustainable transportation, green economy development, and deeper regional economic

integration.

4. Analysis of Results

This section examines whether the legal harmonisation under AFAMT correlates with
measurable improvements in logistics performance across AMSs. It begins with a doctrinal
analysis of key AFAMT’s provisions to assess their intended harmonising effects, followed by
an empirical exploration using the World Bank’s Logistics Performance Index (LPI) and related
indicators. The analysis highlights associative patterns that emerge alongside the AFAMT
implementation progress. The goal is to explore correlations between the degree of
multimodal transport harmonisation, as proxied by AFAMT ratification and implementation
progress, and improvements in logistics efficiency outcomes, while carefully avoiding any
unwarranted attribution of causation.

4.1 AFAMT as a Harmonisation Measure for Trade Facilitation

The AFAMT attempts to harmonise both the substantive law of carriage and certain

procedural aspects across AMSs. A number of legal difficulties would be resolved through this
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harmonisation.”” One key issue is, for instance, the lack of a globally accepted definition of
multimodal transport within the region. Similar terms, such as “intermodal transport”,
“combined transport”, “door-to-door transport”, and “multimodal transport” are often used
interchangeably and arbitrarily to describe transport operations involving more than one mode
of transport.” Legal instruments at various levels reflect this confusion, providing different
definitions and contributing to ambiguity in legal interpretation.”” Article 1 of the AFAMT
introduces a uniform definition of multimodal transport, aiming to reduce such inconsistencies.
This common definition could minimise misunderstandings and interpretative divergence.® It
would also address the practical challenges associated with applying these terms in the ASEAN

transport context.

Multimodal transport documentation is another critical substantive area harmonised by
the AFAMT. Article 4 requires that when an MTO takes goods in his custody, he must issue a
multimodal transport document (MTD), either in a negotiable or non-negotiable form at the
consignor’s request. Following that, Article 5 provides a standardised set of particulars that
should appear on the MTD, such as description of goods, the consignee’s name, the MTO’s
name and principal place of business, the place and date of taking goods in charge, the
designated place of delivery, etc. Additionally, Article 6 prescribe a uniform legal status for
the MTD to serve as the prima facie evidence of the contract covering all transport legs of the
journey. This could facilitate customs clearance and cargo handling without the need for
separate transport documents containing differing legal clauses, thereby streamlining cross-
border procedures. This uniformity aligns ASEAN’s multimodal transport documentation with
international standards, notably the 1992 UNCTAD/ICC Rules. It also facilitates digitalisation,
allowing parties to adopt electronic alternatives equivalent to standard documents more

easily. This helps reduce paperwork and procedural delays, which, in turn, improve timeliness,

2 A detailed comparative examination of definitional disparities in the domestic laws of AMSs is provided in the
author’s earlier doctoral research. See, Nuanchan Changchit, “Towards Harmonisation of Multimodal Transport Law in ASEAN’
(PhD Thesis Queen Mary University of London 2025) 83-116.

2 Ralph de Wit, Multimodal Transport: Carrier Liability and Documentation (LLP 1995) para 1.2.

22 Marian Hoeks, ‘Multimodal Carriage with a Pinch of Sea Salt: Door to Door under the UNCITRAL Draft Instrument’
(2008) 53 European Transport Law 3, 259.

2 UNESCAP (n 8) 2.

MFUL L 65



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

an essential element of logistics performance reflected in stronger outcomes on relevant
efficiency indicators.?

More importantly, the Lliability regime represents the most important substantive
harmonisation under the AFAMT. Before the AFAMT’s adoption, cross-border multimodal
transport operations in ASEAN faced considerable legal uncertainty. Due to disparities among
national laws, the applicable liability rules and the extent of a MTQO’s liability varied
considerably across AMSs. This legal fragmentation raised transaction costs and weakened the
efficiency of cross-border logistics and trade facilitation. The AFAMT addresses this by
introducing a uniform default liability regime for the MTO, alongside standardised liability
limits, replacing the myriads of possible national laws with one regional standard. In general,
the MTO is responsible from the time the goods are taken in charge until delivery (Article 7).
If a multimodal transport contract includes a sea leg, the MTO’s liability limit is set under
Article 14 of the AFAMT at 666.67 Special Drawing Rights (SDR) per package or 2 SDR per
kilogramme, whichever is higher. If the contract excludes sea or inland waterway carriage,
Article 16 applies a uniform limit of 8.33 SDR per kilogramme. Crucially, Article 17 adopts a
modified liability system to address overlapping unimodal transport conventions. If the stage
of loss or damage of goods is localised and an international convention or mandatory law
applies to that leg, the MTO’s liability limit is determined by reference to that regime. In effect,
this system ensures that the MTO’s liability limit under the AFAMT aligns with the relevant
unimodal transport rules. Meanwhile, in case where the stage of loss or damage cannot be
localised, the AFAMT’s uniform limits under Articles 14 and 16 serves as a fallback. This
compromise can reduce legal uncertainty by defining the applicable rules from the outset,
thereby minimising disputes over the choice of law and the risk premium for MTOs.?

In addition to liability limits, the AFAMT harmonises other liability aspects. For instance,
while Article 24 extends the MTO’s liability and limitations to servants, agents, and
subcontractors, Article 12 provides a set of exemptions for MTOs similar to those in unimodal
transport conventions. Stakeholders can therefore legitimately expect a broadly consistent
risk allocation across AMSs that have ratified the AFAMT. This legal predictability encourages

greater participation in ASEAN logistics services sector. From a trade transaction cost

2% Dewan Mohammad Zahurul Istam (n 3).
2 UNCTAD (n 13); Marian Hoeks (n 9).
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perspective, the reduced legal risk would reduce the need for costly insurance and litigation
to resolve cross-border claims, leading to a direct contribution to more efficient logistics
performance.?

Moreover, the AFAMT establishes a standard definition of a ‘multimodal transport
operator’ (Article 1). AlLASEAN MTOs must meet minimum qualification requirements outlined
in Article 30 before being certified. This provision outlines the registration requirements
covering aspects on legal capacity, financial security, and insurance coverage. It is coupled
with a mutual recognition mechanism set in Article 32, in which any MTO registered in one
AMS is entitled to be authorised for operating in any of the AMSs on a reciprocal basis. In
other words, once an MTO is duly registered in Thailand, for instance, all other AMSs are
agreed to accept that MTO’s registration status and allow them to provide services in their
territory without requiring another registration certificate. This mutual recognition of MTO
certificates can remove duplicative regulatory barriers to trade in transport services and foster
regional market integration. Theoretically, it supplements the legal harmonisation approach
by ensuring that there is one standardised set of market entry requirements applicable region-
wide, rather than ten different national registration regimes. To support the application of
mutual recognition, Article 32(3) mandates transparency and information-sharing by obligating
all AMSs to lodge their registers of authorised MTOs with the ASEAN Secretariat. This
harmonisation of MTO registration requirements and their mutual recognition across the region
would reduce transaction costs by simplifying the legal due diligence and encouraging
competition in the logistics market. Consequently, ASEAN-registered MTOs can expand their
service networks across the region since they can perform the operations in many AMSs under
one registration.

Regarding procedural aspects, the AFAMT addresses jurisdictional and institutional
coordination challenges within ASEAN. Article 34 requires AMSs to designate competent
national bodies (CNBs) to register MTOs and oversee the AFAMT’s implementation. To support
this, Article 35 mandates these CNBs to coordinate “all aspects of multimodal transport” with
stakeholders and other AMSs’ CNBs. This coordination can promote administrative
harmonisation between the CNBs, enabling alignment of customs procedures and technical

standards affecting multimodal transport operations. Moreover, Article 33 requires AMSs to

% UNCTAD (n 13) para 54.
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“organise and regulate... all matters necessary to facilitate the efficacious carriage of goods”
by multimodal transport. This encourages AMSs to amend their domestic laws and strengthen
coordination among relevant agencies to support effective implementation of the AFAMT.

Notably, the AFAMT is designed to coexist with other international and national legal
frameworks. Article 33(2)-(3) clarifies that the AFAMT does not restrict or derogate from any
rights or obligations under existing or future international initiatives, including national laws
relating to international carriage of goods. Similarly, Article 36 reaffirms that the AFAMT shall
not affect the rights and obligations of AMSs under any applicable international conventions
or national laws implementing those conventions. These provisions reflect ASEAN’s
recognition of legal coexistence. They reassure AMSs that implementing the AFAMT will not
result in breaches of obligations under other transport regimes. In this way, the AFAMT can
reduce potential legal conflicts, one of the most common challenges in harmonisation.”” It
reflects that the AFAMT was designed to complement, not contradict, the patchwork of
unimodal transport regimes, thereby limiting legal uncertainty in ASEAN’s transport sector. All
these provisions allow the AFAMT to establish a coherent regional multimodal transport
regime that fills legal gaps between unimodal transport regimes, while respecting their
continued mode-specific application. As such, the AFAMT can promote legal harmonisation in
both substantive and procedural dimensions, thereby supporting the broader goal of the
ASEAN Economic Community (AEC) to create an integrated ASEAN single market.

Clearly, the harmonisation under the AFAMT directly addresses the challenges of a
fragmented legal environment in ASEAN. By requiring all AMSs to adopt the same standardised
multimodal transport framework in their national laws, legal disparities that previously
complicated cross-border logistics and transportation are expected to be eliminated.?®

Shippers can confidently conclude a contract with an ASEAN-registered MTO with the

2" Irwin U,j. Ooi, ‘Closing the Pandora’s Box of Unimodal Regimes with the ASEAN Framework Agreement on
Multimodal Transport 2005?: A Critique of the “Scope of Application” Provisions’ (2007) A compilation of papers of the 1°
National Maritime Conference, Kuala Lumpur, Malaysia, 120 <https://www.malaysianbar.org.my/cms/upload_files/
document/Dr%20Irwin%20U%20J%2000i.pdf> accessed 24 May 2025.

% Several potential challenges may affect the effective implementation of the AFAMT, including differences in
socio-economic development among AMSs and the institutional characteristics of ASEAN, the so-called “ASEAN Way”, where
commitments are often implemented through flexible and non-binding mechanisms. A more detailed discussion of these
challenges is provided in Nuanchan Changchit, ‘ Towards Harmonisation of Multimodal Transport Law in ASEAN’ (PhD Thesis
Queen Mary University of London 2025) 152-251.
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understanding that a uniform liability regime and standardised MTD will apply throughout the
journey. This could reduce transaction costs associated with negotiating separate contracts for
each transport leg or procuring additional insurance for uncertain legal exposures.” Dispute
resolution is also streamlined, as the AFAMT regime applies uniformly through national
implementing laws. In theory, these legal improvements could translate into practical logistics
performance gains.*® The harmonisation under the AFAMT could eliminate documentation or
regulatory issues at border points, leading to fewer delays in transferring goods, faster claims
processing and cargo release, and more reliable multimodal supply chain planning. Article
33(1) emphasises this, requiring AMSs to exercise due diligence to “facilitate the efficacious
carriage of goods”, which has prompted measures like single-stop inspection, single
submission, and electronic data interchange under the ASEAN Single Window initiative, as well
as coordinated border clearance for multimodal shipments in some AMSs. For example,
Thailand has implemented electronic customs clearance and data exchange mechanisms
through its National Single Window (NSW) system connected to the ASEAN Single Window
platform.”® These mechanisms facilitate faster documentation processing for cross-border
shipments. Such measures are reflected in greater LPI scores, especially in customs efficiency
and timeliness, in countries that implement them.*

At this point, it can be noted that, based on the doctrinal analysis above, there is a
clear conceptual and observable link between legal harmonisation and logistics performance
in ASEAN. The AFAMT provides a concrete example of how a unified legal framework could
reduce trade transaction costs in supply chains and facilitate cross-border logistics. As a
harmonisation measure, the AFAMT approximates substantive rules and procedures governing
multimodal transport to create a coherent legal pathway for multimodal shipments. It

addresses the legal fragmentation of unimodal transport regimes and offers compromised

# UNCTAD (n 13).

0 UNECE (n 15) 5.

* Somnuk Keretho, ‘Single Window (SW) and Paperless Trade Implementation: Success Factors, Lessons Learned
& Emerging Trends’ (ESCAP-ARTNET/ITD Trade Facilitation for Sustainable Development Regional Workshop 2019, United
Nations Conference Centre, Bangkok, 23-26 September 2019) 10 < https://www.itd.or.th/wp-content/uploads/2019/09/
Session-10-SW-Paperless-Trade-Imp-1.pdf> accessed 10 March 2026.

%2 prawpan Oruangke, ‘The Impact of International Logistics Performance on ASEAN Trade’ (2021) 25 Chiang Mai
University Journal of Economics 1.
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solutions, such as the modified liability system under Article 17 and mutual recognition of
MTO certificates under Article 32, to bridge legal and procedural gaps among national laws. In
other words, the doctrinal legal expectation of adopting the AFAMT is that such harmonised
rules can lower legal uncertainty, enabling the freer movement of goods and multimodal
transport services across ASEAN. Fully operationalising the AFAMT across all AMSs is thus
regarded as crucial for ASEAN to achieve seamless logistics under the AEC’s initiative.*

Regarding this, empirical data on ASEAN logistics performance provides complementary
evidence. Therefore, the following section moves beyond doctrinal analysis to explore how
these legal developments correlate with logistics performance in practice. Using empirical data
from AMSs, it examines whether improvements in LPI and its key indicators, such as customs
efficiency, infrastructure quality, and shipment timelines, have emerged alongside the
AFAMT’s implementation. This provides a more comprehensive understanding of the AFAMT’s
operational significance in enhancing ASEAN’s logistics and trade capabilities.

4.2 Correlations between AFAMT Implementation Progress and Logistics
Performance

In addition to the theoretical rationale for legal harmonisation, insights into the practical
impact of the AFAMT can be drawn from an empirical analysis of logistics performance trends
among AMSs. This section explores observable correlations between AFAMT implementation
and logistics performance, using the World Bank’s Logistics Performance Index (LPI) as the
empirical reference.

The LPI is an international benchmarking tool that assesses the logistics performance
across six key indicators: (1) efficiency of customs clearance; (2) quality of trade and transport-
related infrastructure; (3) ease of arranging competitively priced shipments; (4) competence
and quality of logistics services; (5) ability to track and trace consignments; and (6) timeliness
of shipments. Each indicator is scored on a five-point scale and widely recognised as a proxy
for trade facilitation and a determinant of a country’s competitiveness and attractiveness to

foreign direct investments.**

% So Umezaki, ‘Chapter2: Transport Facilitation in the Era of ASEAN Economic Community’ in Masami Ishida (ed),
Cross-Border Transport Facilitation in Inland ASEAN and the ASEAN Economic Community (ERIA 2019) 35.

** Lauri Ojala and Dilay Celebi (n 17) 7; Burmaoglu Serhat and Sesen Harun, ‘Analyzing the Dependency Between
National Logistics Performance and Competitiveness: Which Logistics Competence is Core for National Strategy?’ (2011)
Journal of Competitiveness 4, 8.
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Table 1 below presents LPI data from 2007 and 2018. It should be noted that by the
end of 2015, six AMSs, namely Thailand, Vietnam, the Philippines, Lao PDR, Myanmar, and
Cambodia, had ratified the AFAMT. Some had successfully implemented it domestically, while
others were still in progress of doing so. By 2018, only Indonesia, Thailand, Vietnam, Lao PDR,
and Myanmar, had implemented the AFAMT into their national laws. Singapore implemented
it in 2021, while other remaining AMSs had not yet completed implementation. While several
factors substantially influence logistics performance, the timing of the AFAMT implementation

in certain AMSs coincides with positive trends in their LPI scores.®

Table 1. LPI Scores of ASEAN Member States between 2007 and 2018

LPI Indicators

LPI Rank LPI Score

Country Custom Infrastructure Inte‘rnational Logistics Trackin.g and Timeliness
Shipments Competence Tracing
2018 | 2007 | 2018 | 2007 2018 2007 2018 2007 | 2018 | 2007 | 2018 | 2007 | 2018 | 2007 | 2018 | 2007
Indonesia 46 43 3.15 3.01 2.67 2.73 2.89 2.83 3.23 3.05 3.10 2.90 3.30 3.30 3.67 3.28
Malaysia 41 27 3.22 3.48 2.90 3.36 3.15 3.33 3.35 3.36 3.30 3.40 3.15 3.51 3.46 3.95
Philippines 60 65 2.90 2.69 2.53 2.64 2.73 2.26 3.29 2.77 2.78 2.65 3.06 2.65 298 3.14
Singapore 7 1 4.00 4.19 3.89 3.90 4.06 4.27 3.58 4.04 4.10 4.21 4.08 4.25 4.32 4.53
Thailand 32 31 3.41 3.31 3.14 3.03 3.14 3.16 3.46 3.24 3.41 3.31 3.47 3.25 3.81 3.91
Brunei 80 - 2.71 - 2.62 - 2.46 - 251 - 2.71 - 2.75 - 3.17

Vietnam 39 53 3.27 2.89 2.95 2.89 3.01 2.50 3.16 3.00 3.40 2.80 3.45 2.90 3.67 3.22
Lao PDR 82 117 2.70 2.25 2.61 2.08 244 2.00 2.72 2.40 2.65 2.29 291 1.89 2.84 2.83
Myanmar 137 147 2.30 1.86 2.17 2.07 1.99 1.69 2.20 1.73 2.28 2.00 2.20 1.57 291 2.08
Cambodia 98 81 2.58 2.50 2.37 2.19 2.14 2.30 2.79 2.47 2.41 2.47 2.52 253 3.16 3.05

(Source: Author’s compilation from the World Bank LPI Database)

Notably, the LPI data in the table above indicate that the AMSs which had
implemented the AFAMT by 2018 saw consistent improvements in their overall LPI scores.

Between 2007 and 2018, the LPI scores of these AMSs generally improved. Gains were

* Variations in the timing of AFAMT implementation among AMS may reflect differences in domestic legal
structures, legislative procedures, institutional arrangements, and national policy priorities. See, Nuanchan Changchit (n 20)

152-251.
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particularly evident in logistics competence, international shipments, and infrastructure
indicators, which are critical dimensions for multimodal transport operations. For instance,
after implementing the AFAMT, alongside other related facilitation agreements such as the
ASEAN Framework Agreement on Facilitation of Goods in Transit (AFAFGIT) and the ASEAN
Framework Agreement on the Facilitation of Inter-State Transport (AFAFIST), Thailand
introduced legal and institutional reforms in customs procedures and multimodal transport
law, particularly through the enactment of the Thai Multimodal Transport Act in 2005.
Thailand’s overall LPI score increased from 3.31 in 2007 to 3.41 in 2018, with specific
improvements in customs, international shipments, and logistics competence. Vietnam’s LPI
performance, following its implementation of the AFAMT through Decree No.87/2009/ND-CP,
was similarly notable. Its overall score rose from 2.89 in 2007 to 3.27 in 2018, supported by
advancements in all indicators, especially in infrastructure, logistics competence, and tracking
and tracing. Similarly, Lao PDR, which implemented the AFAMT through the enactment of
Multimodal Transport Law (Multiple Transport Law) No.28/NA in 2012, experienced
considerable improvements in both overall LPI score and all six indicators, with an outstanding
rise in tracking and tracing from 1.89 in 2007 to 2.91 in 2018. Indonesia also exhibited gradual
improvement, particularly in international shipments and logistics competence. Although
Myanmar’s scores remained relatively low compared to other AMSs, it still registered
improvements across several indicators, reflecting a general trend of progress following the
AFAMT’s implementation through the enactment of Multimodal Transport Law (Pydaungsu
Hluttaw Law No.3 of 2014). In contrast, AMSs that had not yet implemented the AFAMT by
2018, including Malaysia and Brunei, experienced either stagnation or slight declines in their
LPI scores over the same period. While Singapore continued to maintain a high LPI ranking
globally, its score marginally declined from 4.19 to 4.00 between 2007 and 2018. Malaysia’s

overall LPI score also fell from 3.48 to 3.22.

At this point, it can be noted that the AFAMT’s harmonisation framework likely
contributed to these improvements by reducing NTBs and legal uncertainty. Supporting this
presumption, the ASEAN Secretariat and World Bank (2013) reported strong positive

correlations between trade facilitation reforms and trade flows in ASEAN.*® This supports the

3% Jean-Francios Arvis, Yann Duval, Ben Shepherd, and Chorthip Utoktham, ‘Trade Costs in the Developing World
1995-2010° (2013) The World Bank Policy Research Working Paper No.6309.
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proposition that improvements in the regulatory environment, including in multimodal
transport, are closely associated with enhanced logistics performance. Thailand’s experience
offers a particularly illustrative case. Following the AFAMT implementation, Thailand’s total
logistics costs declined from 15.2% of GDP in 2010 to 13.4% in 2018, despite steady growth in
logistics value-added and volume.*” Transportation costs, which comprise the largest
component of logistics costs, accounted for 50.4% of total logistics expenses in 2018, while
logistics administration costs remained stable at 7.4%.”® This decline aligned with improved
LPI scores, indicating a potential link between legal harmonisation efforts under the AFAMT
and logistics efficiency. By contrast, AMSs that had not yet implemented the AFAMT, such as
Brunei and Cambodia, continued to experience relatively high logistics costs, with ratios
reaching up to 20% of GDP, almost double the global average of 10.7%.%° This suggests that
the absence of harmonised multimodal transport rules contributes to persistent inefficiencies

and higher transaction costs.

In this respect, Santoso et al. argue that high logistics costs present a significant obstacle
to the development of a country’s logistics sector.” They highlight that, apart from
improvements in physical infrastructure, institutional and regulatory reforms are essential for
reducing trade transaction costs and enhancing logistics performance.*! In this regard, the
AFAMT implementation can be seen as an important component of the broader strategy to

improve ASEAN’s logistics efficiency and competitiveness.

Despite the methodological difficulties in isolating the effect of AFAMT implementation
from other physical reforms, the associative pattern between legal harmonisation under the

AFAMT and logistics performance can be observed. These movements may result from a

37 Office of the National Economic and Social Development Council of Thailand, Thailand’s Logistics Report 2019
(Office of the National Economic and Social Development Council of Thailand 2020); Office of the National Economic and
Social Development Council of Thailand, Thailand’s Logistics Report 2020 (Office of the National Economic and Social
Development Council of Thailand 2021).

% Office of the National Economic and Social Development Council of Thailand, Thailand’s Logistics Report 2019
(n 37).

* ibid.

% Sugeng Santoso, R. Nurhidayat, Gustofan Mahmud, and Abdul Muijib Arijuddin, ‘Measuring the Total Logistics Costs
at the Macro Level: A Study of Indonesia’ (2021) 5 Logistics 4 (68), 18.

" ibid 10.
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variety of factors. However, the observed patterns align with the hypothesis that legal
harmonisation and regulatory certainty, as promoted by the AFAMT, may be associated with
improvements in logistics performance. AMSs which actively pursued legal harmonisation in
multimodal transport through the implementation of the AFAMT tended to gain notable
improvements in logistics performance indicators, particularly in areas of law-driven
facilitation, such as customs, logistics competence, and international shipments. This pattern
supports the doctrinal argument that legal harmonisation can facilitate better logistics
outcomes.

All the empirical analyses above reveal a strong correlation between enhanced trade
facilitation, including laws and regulations, and logistics performance. Oruangke (2021) finds
that in ASEAN, improvements in logistics performance, particularly in customs, infrastructure,
and timeliness components of the LPI are statistically associated with higher trade flows.*
Specifically, she highlights that the greatest gains were linked to improved logistics services
competence, followed by customs and infrastructure.”” This is consistent with the findings of
Raimbekov et al, who concluded that improvements in legal and regulatory frameworks
through harmonisation processes can positively impact logistics performance and, by
extension, regional economic integration.* Similarly, Arvis et al. suggest that enhancements in
logistics competence and infrastructure quality reflect the strength of a country’s institutional
and regulatory environment.* Their earlier study demonstrated that ASEAN trade costs are
significantly responsive to logistics performance improvements, and that legal harmonisation
plays a critical role in reducing such costs.*

Overall, while multiple factors undoubtedly influence logistics performance, the
correlation between AFAMT implementation and improvements in LPI scores among AMSs
provides suggestive evidence that legal harmonisation efforts in the field of multimodal

transport are associated with positive outcomes in trade facilitation and logistics efficiency.

2 Prawpan Oruangke (n 32).

* ibid 11.

% Zhanarys S. Raimbekov, Bakyt U. Syzdykbayeva, Kamshat P. Mussina, Luiza P. Moldashbayeva, Bakytzhamal A.
Zhumataeva, (n 18) 273.

% Jean-Francois Arvis, Lauri Ojala, Ben Shepherd, Anasuya Raj, Karlygash Dairabayeva, and Tuomas Kiiski, Connecting
to compete 2018: Trade Logistics in the Global Economy (World Bank 2018) 4.

% Jean-Francios Arvis, Yann Duval, Ben Shepherd, and Chorthip Utoktham (n 36) 4.
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The AFAMT’s operational impact thus appears to extend beyond legal certainty to tangible
improvements in regional trade logistics, supporting the broader objectives of ASEAN economic
integration.

4.3 Multimodal Transport and Sustainability Outcomes

The development of a harmonised multimodal transport regime under the AFAMT is
not only crucial for enhancing logistics efficiency and reducing trade transaction costs.
Strategically, it also supports ASEAN’s broader objectives of sustainable economic
development within the region.*” This section examines how multimodal transport
harmonisation under the AFAMT is correlated with ASEAN’s efforts toward promoting
sustainability and advancing a green economy.

Several studies underscore the economic and environmental advantages of shifting
from unimodal transport systems, particularly road-based system, toward seamlessly
integrated multimodal transport systems. In ASEAN, cross-border road freight transport has
traditionally dominated the regional logistics landscape. However, it is also recognised as the

highest energy-consuming and most carbon-intensive mode of transport.*®

A study conducted
by Mordor Intelligence in 2022 reaffirmed that cross-border road freight remains prevalent in
ASEAN but is associated with substantial energy consumption and greenhouse gas (GHG)
emissions.”” In contrast, multimodal transport, which optimises the combination of various
transport modes, has the potential to significantly reduce these negative externalities. By
facilitating the seamless movement of goods through more energy-efficient modes such as rail
and maritime transport, multimodal transport can lead to substantial environmental
benefits.”® As reported by ResearchAndMArkets in 2020, the use of multimodal transport can
promote energy savings and emission reductions by more than one third compared to

51

unimodal road transport operations.” Moreover, it can improve transport efficiency by

7 ASEAN Secretariat, ASEAN Regional Strategy on Sustainable Land Transport (ASEAN Secretariat 2019) 36.

%8 ASEAN Secretariat, Guidelines on Sustainable Land Transport Indicators on Energy Efficiency and Greenhouse
Gas Emissions in ASEAN (ASEAN Secretariat 2019) 15.

% Mordor Intellicence, ‘ASEAN Cross-Border Road Transport Market — Growth, Trends, Covid-19 Impact, and
Forecasts (2022-2027)" Mordor Intelligence (2022) <https://www.mordorintelligence.com/industry-reports/ASEAN-cross-
border-road-transport-market> accessed 7 May 2025.

%0 | auri Ojala and Dilay Celebi (n 17) 20.

51 ResearchAndMarkets (n 19).
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approximately 10 per cent and reduce transportation costs within supply chains by around 20
per cent.”” Thus, multimodal transport has emerged as both a cost-saving and a green logistics
solution. These figures also suggest that enhancing the legal and operational frameworks for
multimodal transport can be aligned with ASEAN’s broader sustainable development goals.

The AFAMT contributes to this transition by providing a legal framework that supports
the integration of more sustainable transport modes into regional logistics networks.
Harmonised multimodal transport operations facilitated under the AFAMT enable the
optimisation of routes and modes based on efficiency and environmental impact, promoting
a shift away from carbon-intensive practices.” This connection between multimodal transport
and sustainable development is increasingly recognised in ASEAN policy documents. The
ASEAN Transport Strategic Plan (Kuala Lumpur Transport Strategic Plan (KLTSP) 2016-2025), for
instance, explicitly identifies the promotion of sustainable transport as a key priority. One of
its strategic goals is to enhance transport connectivity while reducing environmental impacts.>
Similarly, the ASEAN Economic Community (AEC) Blueprint 2025 emphasises the importance
of environmentally sustainable growth and the promotion of green transport infrastructure
and logistics.”® More recently, the ASEAN Transport Sectoral Plan 2026-2030 further reinforces
these priorities by promoting deeper multimodal transport integration, strengthening regional
supply chain connectivity, and accelerating the development of low-carbon and smart
transport system across ASEAN.® Moreover, in the broader international context, the
Sustainable Development Goals (SDGs) adopted by the United Nations highlight the role of
sustainable transport systems in achieving targets related to economic growth (Goal 8),
infrastructure and innovation (Goal 9), sustainable cities and communities (Goal 11),
responsible consumption and production (Goal 12), and climate action (Goal 13). Multimodal
transport systems, by enhancing resource efficiency and reducing environmental degradation,
directly contribute to these goals.

Therefore, the AFAMT can be viewed not only as a trade facilitation measure but also

as a legal and economic instrument for promoting greener transportation and supply chains

%2 ibid.

3 ASEAN Secretariat (n 47) 36.

54 KLTSP, para 37.

55 AEC Blueprint 2025, paras 47-48.

6 ASEAN Transport Sectoral Plan 2026-2030, paras 3-5, 19, 45, and 48.
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within ASEAN. By promoting a seamless, efficient, and integrated multimodal transport system,
the AFAMT aligns closely with the aforementioned sustainability objectives at both regional
and international levels. Althougsh the AFAMT was not originally drafted with explicit
environmental provisions, its facilitation of efficient multimodal transport operations indirectly
supports ASEAN’s commitments to sustainable economic development and environmental
protection. By enabling more effective use of rail, inland waterways, and maritime transport,
the AFAMT helps establish the legal conditions necessary for fostering a greener logistics
sector.

Furthermore, reducing trade transaction costs associated with multimodal transport
operations, as facilitated by the AFAMT, can incentivise greater private sector investment in
sustainable logistics infrastructure. As discussed in the previous section, when transaction costs
decline and legal certainty increases, logistics service providers, including MTOs, may be more
willing to invest in multimodal transport hubs, intermodal transfer facilities, and
environmentally friendly transport technologies.”” This, in turn, can support the development
of integrated green corridors and sustainable logistics chains across ASEAN. The private sector
also increasingly views environmental performance as a competitive advantage in global
supply chains.®® Major multinational corporations are implementing supply chain
decarbonisation strategies, seeking logistics partners who can demonstrate commitments to
lower emissions and sustainable operations.59 In this context, ASEAN’s efforts to harmonise its
multimodal transport framework through the AFAMT could enhance the region’s
attractiveness to global investors and trading partners who prioritise sustainability.

However, realising the full potential of multimodal transport for promoting sustainability
requires effective and comprehensive implementation of the AFAMT across all AMSs. Legal
harmonisation alone is not sufficient. It must be complemented by sufficient investment in
multimodal transport infrastructure, adoption of green logistics technologies, and policy

measures that support modal shifts toward more sustainable, integrated, and effective

5T OECD, Growth, Technology Transfer and Foreign Direct Investment (OECD Global Forum on International
Investment 2001) 2 <http://www.oecd.org/industry/inv/investmentstatisticsandanalysis/2422334.pdf> accessed 10 May 2025.

58 \/CI Legal, ‘Healthy competition is necessary for e-commerce logistics’ VCI Legal (15 February 2022) <https://vci-
legal.com/news/healthy-competition-is-necessary-for-e-commerce-logistics> accessed 30 May 2025.

% World Economic Forum, Supply Chain Decarbonization: The Role of Logistics and Transport in Reducing Supply

Chain Carbon Emissions (World Economic Forum 2009) 19.

MFUL) & 77



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

transport.’ Challenges such as inadequate infrastructure, gaps in regulatory enforcement and
interpretation, and lack of technical capacity must be addressed to fully leverage the
environmental and economic benefits of multimodal transport.®® In this respect, continued
efforts to integrate environmental considerations into ASEAN’s transport policies and
regulatory frameworks are necessary. Future revisions or supplementary agreements to the
AFAMT could incorporate explicit environmental objectives. This would further strengthen the

link between multimodal transport harmonisation and sustainable development.

Overall, while the AFAMT primarily focuses on legal harmonisation to facilitate trade
and logistics efficiency, it also indirectly supports ASEAN’s transition toward a green economy.
By reducing legal and operational barriers to efficient multimodal transport operations, the
AFAMT contributes to shifting logistics practices toward integrated transport modes that are
not only economically advantageous but also environmentally sustainable. As ASEAN
continues to pursue deeper economic integration alongside commitments to sustainable
growth, the full-scale and effective implementation of the AFAMT remains a crucial element

in achieving these interconnected objectives.

5. Conclusions

This article examines the correlation between the implementation progress of the
ASEAN Framework Agreement on Multimodal Transport (AFAMT) and improvements in logistics
performance, as well as the potential contribution of a harmonised multimodal transport
framework to sustainable economic development within ASEAN. Through a combination of
doctrinal legal analysis and empirical review of Logistics Performance Index (LPI) data, the
study highlights that while causality cannot be definitively established, there are observable
associative patterns linking AFAMT implementation to enhancements in logistics efficiency and

reductions in trade transaction costs.

60 ASEAN Secretariat (n 47) 36.
¢! Nuanchan Changchit (n 20) 117-251.
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The analysis demonstrates that the AFAMT provides a comprehensive legal framework
addressing substantive and procedural aspects of multimodal transport operations, including
the standardisation of definitions, liability regimes, and mutual recognition of Multimodal
Transport Operators (MTOs). By reducing legal uncertainty, harmonising regulatory approaches,
and facilitating mutual recognition, the AFAMT creates conditions conducive to more efficient

and integrated logistics systems across ASEAN member states.

Empirical observations from the LPI data indicate that ASEAN member states which
implemented the AFAMT prior to 2018, namely Indonesia, Thailand, Vietnam, Lao PDR, and
Myanmar, experienced concurrent improvements in logistics performance indicators. In
contrast, member states that had not implemented the AFAMT during the same period
generally exhibited stagnation or slight declines. While multiple factors undoubtedly influence
logistics performance, these patterns suggest a positive association between legal
harmonisation under the AFAMT and improvements in logistics capabilities.

Furthermore, the study has illustrated that the AFAMT's facilitation of multimodal
transport aligns closely with ASEAN’s broader objectives for sustainable development and
green economic growth. By promoting modal shifts toward more energy-efficient and
environmentally friendly transport systems, the AFAMT indirectly contributes to ASEAN’s
commitments under the ASEAN Transport Strategic Plan, the ASCC Blueprint 2025, and the
UN’s Sustainable Development Goals (SDGs).

Nonetheless, significant challenges remain. The incomplete and uneven
implementation of the AFAMT across ASEAN, variations in national legal frameworks, persistent
conflicts of laws, limited private sector awareness, and insufficient integration of sustainability
objectives all constrain the full realisation of the AFAMT’s potential benefits. Addressing these
challenges requires coordinated regional action, including accelerated implementation efforts,
legal refinement, strengthened institutional capacity, enhanced private sector engagement,
and greater alignment with environmental sustainability goals.

Looking ahead, the AFAMT has the potential to serve not only as a vehicle for
facilitating cross-border trade and logistics efficiency but also as a cornerstone for building a
more integrated, competitive, and sustainable ASEAN economy. Achieving these ambitions will
depend on ASEAN’s collective commitment to advancing legal harmonisation, fostering

regulatory coherence, and promoting a modern, green, and inclusive multimodal transport
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network. In this respect, the continued evolution and effective implementation of the AFAMT
will remain essential to realising ASEAN’s aspirations for regional connectivity, sustainable
development, and economic resilience.
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Abstract

This research aims to compare the Thai, French, and German legal systems, two
traditions that have significantly shaped Thai administrative law. The study specifically
focuses on protecting the party’s rights on provisional measures judicial in administrative

cases, a principle now widely recognized in administrative law.

The study found that Thailand has developed a system for protecting the party’s
rights on provisional judicial measures in administrative cases. This system is divided into two
types: the suspension of enforcement of administrative rules or orders and the granting of
interim measures. While these provisions are similar in form and nature to those in many
jurisdictions, the French and German legal systems have developed more specialized forms

of protection to align with the European Union legal system.

Although not an EU member, Thailand has gradually developed its own provisional
judicial protection system, drawing primarily on French and German legal experience and
adapting it to the Thai social and cultural context. Therefore, the study identifies legal
shortcomings that present an opportunity to further develop the Thai system for protecting
the party’s rights to provisional judicial measures in administrative cases, building on over

two decades of Thailand’s practice and enforcement.

Keywords: Provisional Measures Before Judgment; Suspension; Interim relief
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Abstract

The United Nations Guiding Principles on Business and Human Rights (UNGPs)
establish a legal framework defining the responsibilities of states and business enterprises to
protect, respect, and remedy human rights violations arising from business activities. However,
as non-binding international soft law, their implementation by states particularly Thailand
continues to face significant legal constraints.

This article examines the limitations of the Thai legal system in implementing the
UNGPs in the context of cross-border investments by multinational corporations. The analysis
focuses on relevant domestic legislation, including the Conflict of Laws Act B.E. 2481, the
Foreign Business Act B.E. 2542, and the Civil and Commercial Code, alongside selected foreign
court decisions concerning jurisdiction and corporate liability. The study finds that Thai law
remains ill-equipped to exercise effective extraterritorial jurisdiction and lacks binding
legislation on mandatory human rights due diligence. Accordingly, the article proposes the
enactment of specific legislation on business and human rights to establish enforceable
mechanisms for regulation, accountability, and remedies in line with international human

rights standards

Keywords: Legal Limitations, Business and Human Rights, Cross-Border Investment,

Transnational Corporations (TNCs), Human Rights Due Diligence
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Aneusssuviinynautuinudiudauazviniiendu Falddndndnesdiniug me dyand Jevi

a v aaa

AW ANEUT MIBANIUNINDY FaAVBUYverudiTlUTEvENIs T IauasiaTn M an1siidaseann

v
U a

nanndumakaznsgnnsuny sauiadnsneeldsunsfinuiuaznisinenu dudnsvantulienagn

TIUNTUUAY, 2566) AUTIBNUHANTENUAIINNTATIATUNuTua1 Wy JyminansenusiednSuyvevy
ageeusshumgnsallanuignssueweilou-wiidosunn iadu TElde¥Inunnndt 26 918 uazgamie 131
318 AABAIUL ALASURANTENUNINGY 6,631 Au uendnTifdmansenuridlulssmmanuasUseineaioutiu

¢ 1figens, musisaumansznululasinsiauiasugialulieunns wu nansznuainnisdanau Jedula

1%
v

Fenaud1uTauYeUsEYIRUALLIvRINsdvIainY NMsdAuldussuvesauluiug vedasinisyareiig
sysumAnazviedsinglugiunenzug vielneldamuuazsiuyulunguuignndsanu dunssuiunsiouly
dndwiviiinnsdeuuasdududvesianis
T 1ie819, musenuransgnululasinsduumulunsgndey waznisadlsamalulsemeiuny wu
mydeduldsenuazmhaneduSeuvesseansuluiuindl 254 ndsanseu lnaiinndvtivessy (§5unns
=] U J a a v Yo v = |
aw) visenmsiunuanduadiuyssevsudAndulasinisuings 2 ¥

a wa o a

® nsuAuATesdvSUaTas A mAvan Ui UTINSAans, unuUgURinITsEA U9 8559 UaNS
WYY sTewi 2 (W.A. 2566-2570) 138-143.
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MUnY I TEnINeUTEIMA'
Felu U a.a. 2011 lafinnseenienasatunilafignivseslavesdnisanyseuaigausenia

“PANNITTHULINNIETININVENTUYWETL” vniinn1sazidndnSuyverulueIAnsgsiasfelinlg

[

suilaveudufanssulag NnelmAnnansynu tazssaesnelilinnisideiendaiinnisaziiindnsain
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93ANI5INT FansiAInavsuyvesuvesUIEnulaunineswluiwmandnsuywevuludunugiu
ngnszulilunsiansseninUsena’! lnendnnstuueinvinegsiafuansuyvevunuseandu 3
VAN bk

2.1 w@wdnil 1 nsfuAsas (Protect)

v oa

VANLNINITANATBINUNENNITT UL IAI8gIR AN UANTUYwTU Avualisgiintnlunig

AUATBANTUY e (Duty to Protect) Meldwusnsdlmungvungseninausemanigluwngiung

[ 4 o a

939U Inesgaesniuniasnsiiuiisauianienguiie wevie wazn1susauly wedesdudly

«

UARAN3DNIATINIaLIInAVBNYBETY waziialinsAuAsadananduseaninmluneuiian'? lne

N 144

59099 NAUNTHIUT URBUT LUz aNTUNSUB9AY NNSAUAIU WAENISABUAIUNITALLINANT

o3

pmt

ywewy Pudnsadnwlnszvinanuie lnsardenisimuanazdeduldulovis ngvune uag

€

Y] oS 13

aUsdumAgItes mugiunislinsyuiunisefsssuniuseansam

e

a

791l wnAnvoamdnil 1 msduases WuwnAnifmunausuRaveuvessglilaenssd
susnsayniulaeialy nslawizegradetunsdinagsiaiiileganeldiunsuravesny vieneld
NENWIAIAULAUVDIRY LBIuATINTgeaz il anusnsalududnfuyveruseninslsemnela
Wity esgliannsaimuninnsmsiivnzauiumsasidindvduyvevuls vioduvadlunis

Adunisaouaiu adlny Min1sdalninisietefimuigauiasnisazdadnsuyweyuiiiatu

’ Office of the High Commissioner for Human Rights, HUMAN RIGHTS: A Basic Handbook for UN
Staff, (Office of the High Commissioner for Human Rights, United Nations, 2016), 2; ﬁ'}ﬁamﬂiﬁﬂgiu
NasdAyTU Uaanainainaiednsuuevu (Universal Declaration of Human Rights: UDHR)

% |nstitute of Research and Development for Public Enterprises, 518914015@N91338 13 0ausnsdl
PUAVBHL B TUYRIUTEYIANRUTLY 2559, WIANUARAYBUYLETY, 10.

1 Y454y Fumina, ‘MsnsIvaeudniuyveruegiaseusu nsdAnvinsanuad oudied uguly
gnanvnssuneaislufminaswan’, T7 48 atiuf 3 (2562) Msansiiimans umine1dvsssueans, 562

'2 U.N. Guiding principles on business and human rights: implementing the United Nations "Protect,
Respect and Remedy" framework; UN Guiding Principles on Business and Human Rights art 2.

B fiedna.
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NIN9nsasn1ee e wu nsdnsgidmierdastuuigndinmd viadudunuesdnsgsian

nelinnisaslindvsuy vy

2.2 W@WANT 2 M3AISW (Respect)

v
[ a v v

Fguaresrnsgsnatudaslianuiasnuazinusuiaveunadnsuyvesuuaednu'
wwIRR iy amanglUganusuRnteUre909ANSIIATIUNTSASNENSUYYETY N1IAD BIANIgINal
AIsTuneliinnisasilia nsatduayy niswdusnisiidiusinlufianssunigsianviiions

Ns¥NURBANSUY LYY T909ANTTINITABITAUNeIemNanvToUesTun1TAslndnSuy v TuIe

[
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nansaznedon nefigsiavesnuduazldldddiuiviliifanansenulaenssfinin’® Sns

[

MANN1TANTNIABAUAUNUSNI93A (Business relationship) Tnaaseuaguludiniudunusn

Anduainudrnluesdnsniegsnaiduralgauniu (Supply Chain) visiiilumiissuvessguse

@ [

aeldnisniiuguavessy Huludmiienuesdnsgsiedug Alanudunusludaindeulesiuly

Y

[

HAR FUA1 13IBUINITVRIDIANTTIAYRERUNAalNYeINSEsE TIaEN IR TIvdR UANB U BT

981959UAU (Human Rights Due Diligence)’

Tnganseddey 1@ mandl 2 n1siasn (Respect) Junsihussingunnsdsay (norm) wi
gnoeusulumaszninasemmnnysuly® Wenuamanislitinsiasmansuysevulunisduiy
Aanssuvnagsie warusiagiuiienagnisdulidemnsnsaitnsmegshaiemadeeslumans
5 Lﬁaﬂ’aﬁu‘iﬁu’%ﬁ’w1Jﬁﬂ'ﬁmmmmgm%u’uﬁﬁmqaw%wwmu”

2.3 @ mandi 3 M3Beaen (Remedy)

a o a

wwAAmanNIsBe1nElInanNsTULEIAIegIAIRUAVEIYBETY AMrUAliSTLALeIANS
gsfainthilunsuseiuimnnifinnisasladnsunvevudidemeaglasunmadeiesiunalnlunis
ngvanedsluniseta Judicial mechanisms) wagn138 udl lalyniemiald (Non-Judicial

mechanisms) ag5gAedininiilunisdeisinsyuiunislunismasgradussuu Manszuiunis

' peter T. Muchlinski, Advance introduction to Business and Human Rights (1°* edition, Edward
Elgar Publishing Limited 2022), 76-78

5 | fiedna.

' UN Guiding Principles on Business and Human Rights, art 19.

" UN Guiding Principles on Business and Human Rights, art 17.

'® peter T. Muchlinski, (1848550 14) 53-56.

1 {edng NIYNNI, wﬁ”f}mﬁ‘fizuswaaﬁwﬂ:m7f7§9’7ﬁ)”9ygiﬁan”uﬁw&/wmfu: 7IUNTOUITUYDIDIANT
anusyrmilunsAuRses 1n19W waxdeae Ruindedl 4 (nammwamnuas: ddnnuamnIIINANBuy LYY
WYA9YR) 35.
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va I~

91AITNIINAIAUAZNTTUIUNITYRATITU NITUTIT TATLAR TITN1smunvaudu o e

J a

andunisdiefinnisazilindniuyverunislufuiaunied1u19veesy? saludanisisgaasly

TupsulminzauiieUseiulssavinavesnalngfsssalulsemea TunsquadnSuyvesuinineides
flugsia TR IsmsangUassanienguany TunsljuR wazauassadu o MAeites F9e1a

lgnisufrasnisinfienisigenen”®

agalsfinnn nannisdeelundnnistwugidiegsiatuansuyweu vlminnisisenes
ludainquuetesdnsgsiaresdnliiidomienisdeienlusuuuuvenissessounianisidesn Hiu

BIANTAATUIINAITTINNGUNNGIND Y30AI8AIVD98ANTTIND FaN15188181AIARTUAIY

= o w 1

anuasasivszdniamiieidunisdigdnszuiunisyiisssuldeganiiade Ineiduded Ao

o

Hanagilindniuyveu’

9

2 9819, 56-59.

2 UN Guiding Principles on Business and Human Rights art 30; ICESCR Committee, General
Comment 24, para 49.

2 UN Guiding Principles on Business and Human Rights, art 22

> UN Guiding Principles on Business and Human Rights, art 25

* UN Guiding Principles on Business and Human Rights, art 26

“States should take appropriate steps to ensure the effectiveness of domestic judicial

mechanisms when addressing business-related human rights abuses, including considering ways to reduce
legal, practical and other relevant barriers that could lead to a denial of access to remedy.”

Wil iWusulaegnadumens

# UN Guiding Principles on Business and Human Rights, art 30

*® European Court of Human Rights, JUDGMENT AIREY v. IRELAND, 9 October 1979, 6289/73, p.33
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3. MyaudunsuLauYaUsEmAlng uaznanIEnuAeaNsuYwY

3.1 AYUNNIBYBINTAINUTIUNTUUAY

N15aen U IUNTUUAY (Cross-border Investment) ®3001589M UTENI1UTEINA
(International Investment) s n1siad ougeFunudumsuunuvessgifieinguszasAma
ATYEAY F9nUTNERINa12ATOUARNIULUY 119015099 ulABATI91NA91R (Foreign Direct
Investment: FDI) wiansasuludnuairdu?’ Snvis arumnevesnisamuinunsuuaugniinuels

agnglinisamuseninedseme lngnangfanisasuigasuildiunanivgunseddiudAglunis

[ a [

dnn1sianstuseUsemaningitesiugniidugiuegludnssuuiasugianis annisavauvs ol

x|
a a 1 = a

Svsnanglleddyran1sdanisuseniegludnszuuvenasugianila® wazdeudunsamudiy

[y '

SyssvinessuuAsegnagalituguluisUsemaueninlleniintunelusgvesinamu lnentevuly
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Aanstaensaianasaay 10 Yuld

[
v @

wannil MIamutunsuLauinAniunslugULuuveIMTTRRIUTENduIR Namnsn

o
v @

Janluldnareuszion® wu nisdudivesuidngn niensdivievgnlusiauszme (wholly-

owned subsidiary)*® #58n1353uvu (Joint venture)® 1agn15aaud I unIuLALLAENITTARIUTEN

2" OECD, Benchmark Definition of Foreign Direct Investment (4™ ed. 2008), 17.

“a category of cross-border investment made by a resident in one economy (the direct
investor) with the objective of establishing a lasting interest in an enterprise (the direct investment
enterprise) that is resident in an economy other than that of the direct investor. The motivation of the
direct investor is a strategic long-term relationship with the direct investment enterprise to ensure a
significant degree of influence by the direct investor in the management of the direct investment enterprise.,

® yradsund Sunsam, vanifugiuvesnguuignisasyusynitsyima, Ruiaded 11seun
UNINYIUTITUAERS 2563) 7.

# United Nation, ‘Multinational Corporation in world development, Concept and Dimension
“definition”’ (1973) ST/ECA/190,.4-10; Alex Newton, The Business of Human Rights: Best Practice and the
UN Guiding Principles, (Routledge) 14-15.

* mafudiveauivngn vieiinsiividmgnlusiaussme (wholly-owned subsidiary) wanefis Uinas

' o

I v a o ! I v a o v ' % [ & a
unvesusenluaisuseing Imamimummmmwaﬂmummmmiwmagmmmmﬂmqnu 13J?7§]8LUUﬂ3€M

U

nsafavsenslssnuiuuan vl nsideuTenviesdunandugsnssuegual n3ensidndefanisvesiiuny

dmnie Fsldnseunsesdanietielulusuazauamsamunuianisuas uimsnuve susemtun s
> 1155909 Uoint venture) Ma1fie N15590AIvRIUTENAIA 2 Aan1sTuluiienaga iy

g3nssusniu wazswdutunadselond liazdunissudvesuignlunsUszmenas vy

(Y 1 o

Useimnaniiiugieg n1359ufvesusenilsemaanauien iednliugsnssuludnuseinemnis

Y
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ussaiamlsiimeaniainnisamuluwnasnisndaiu egdlsinig witndunsitaumaasegiad

dfyvestseina wan1saudunsuuaudnduiagdesdddmansenuniednsuyveuiiio

v
U a =

Whvngvese iy T,ﬂamaﬂswuéﬁﬂdnLﬁﬂ%ﬂumsamuﬁLﬁma&mﬁﬁaéﬁm dniiaduiung
amulugUuuunisdassuisnduei (Transnational Corporation) dafugneliAnuansenuegng
suuswiotlianyarawagluyuwuriosdu Wy msliufifnuaniusanuainnisiemeuwnilidu
5531 Mslddalitianwmsviendifianudasads msvhusunguiiiensadeses waznisgndsdu
Tilengodugulagliatngle® waznsduiugsfavesuiinimend dsfidnammaassgiady
oghann Tnsawwidleuvmdlugamululsamainsiaumansugialiinnin Tuuedien

[ [ [

Ignsnan1amsiilessiasy viliusentrundmvaiiunumadglunisiauiasegiavessgisuns
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asu Tlumanduiunisamuyesuiemenaiundamansynundvduyvevuldiduiu mansdudu
ganalaifinalnnismugua

3.2 NANTENUADANSUTIU

\dovssndmvdysumanuszansamlunisuda Snied eudegrunuludsseinadi s
unsnsfuasosussulidunaviodduyuisanuiiniminsgiu SsdenaliiAnnisazfiadns
wssulumanedd Wy nsdeenuildidusssy Tnsnsimunaidieminiminsgiu nmslisean

aran nMsanaiainig wisnsdadmunenisndaiigauiudnenin®® Fudunisazdlindniuseu

(%

MIUNANITENINUTENAINMIEENTNAATEERY FIAN wazdnusIsu NTusesdnslunisiaunels

o

P & o ] ° Na  ada £ o & “30
aﬂ’]WWLUuaii@JLLagLa@aqu’Jﬂmaﬂqiﬂqﬁﬂsﬂ'ﬂm'ﬂﬂﬂﬂﬂﬁﬁﬂaqﬂLUUNHES

Z 1pdues Ysziaiges, nquiuainisasudiunsuuwauluginie (Cross-border Investment Watch),
“Foulweryd: Wensamulneadsuanssnudedindaunardanadouuiiilae, Tassnnasuadsauduudls
nadszardeanlnglunisduninisasmudunsuuay (CRO), (atlSaudtoyayuvy, 5 A 2564)
<https://crcthai.org/archives/4352> dufuiile 4 fuiau 2568; 55t dwiasnia, “nine: msmnuﬁﬁﬁaﬁﬁu
vasnamulveludeuun,”(Fair Finance Thailand,2564 <https://fairfinancethailand.org/article/2021/dawei-
teerachai-sanjaroenkij> dufuiile 11 flunau 2568; Ussaln, aarunsaimeunulne-dounnuasu ann. Ufjsy
mﬂaﬂzﬁ”wﬁ‘ugmﬂ ﬁ?‘yLLﬁ”aawzy'mﬁmﬁ aq—ﬂ?yvl.waﬁmm’?w%’m;awaw,”, Wszvln, 21 Turayu 2567)
<https://prachatai.com/journal/2024/03/108515> duduiile 15 funau 2568

** Barbara A. Frey, The Legal and Ethical Responsibilities of Transnational Corporations in the
Protection of International Human Rights, 6 MINN. J. GLOBAL TRADE 153 (1997). at 155.

** International Covenant on Economic, Social and Cultural Rights, art 7

The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular:
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[
@ v

ann4 Galin1suiasanslunissiudinaziasadeses Ingusendruauiauwndldisauy
AnAa viaLaNT L ReTnNITTaRsEnamussny wu Tugravnssuderiodeld i sududy
szaulanlddnnareieasnanuaunuriunsyinlalssnunieilesies dwalviusesnugndnanslunis
UﬂflaﬂmaUiziasuﬁﬁuENmmaﬁq%’ﬂm'aaqé’igiyﬂmﬁm‘mmmuiwdwﬂizwm (ILO No. 87 wag 98)
wagviliiussnumnegluannpiuizuisionisienineniounauasesia Snien1sliussnutedy
uazkssudin lnewusnistnionatsdidy miaﬂﬁwﬁ (debt bondage) nMsUsAuinaulaglyl
afasla uaznisliussiluanmdunsie® wu lumiloslaueadueninifiinersainii 14 v
minluwiies®® Fsnsandailiifissdnsemalamiuiug urduiaelenananisinyiwas
AsWaLITe i nag 1901238l Tymaninnisiiaud ldvasnds wazdndaeg1ataauie
TAnuInn33u Rana Plaza lutsnanmea a.a. 2013 fieransaauaudlfidedinninwuay wgnisal
fananagsieunsaziasniifivesuitnlunsaunsesdnsussnusoanmasyauiiuaensdesiuas

3.3 HanssnuReAVSyNTLLATAIndoY

FuNansENUReANSSAIIndenINMTaT LI UTENdwATnUTInglunane suuuuT

daransenusedvsluguaiardnSyutu W 1ATInswaeny n13Yarizinii Messsuei vseus

(a) Remuneration which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value without distinction of any
kind, in particular women being guaranteed conditions of work not inferior to those enjoyed by men, with
equal pay for equal work.

(i) A decent living for themselves and their families in accordance with the provisions of
the present Covenant.

(b) Safe and healthy working conditions.

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no considerations other than those of seniority and competence.

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay,
as well as remuneration for public holidays

* Winrock International, Cambodia-Thailand Seasonal Migration Research, (USAID Asia Counter
Trafficking in Persons Project 2023), 33-34.

*® Amnesty International. This is what we die for: Human rights abuses in the Democratic Republic
of the Congo power the global trade in cobalt. (2016). 28.

*" Foreign & Commonwealth Office and Department for International Development. Case study The
Rana Plaza disaster. (2014) <https://www.gov.uk/government/case-studies/the-rana-plaza-
disaster#:~:text=Human%20rights%20internationally-
,Case%20study,address%20key%20human%20rights%20risks.> Gududle 5 Famew 2568

MFUL I 128



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

winsng q AneliiAianisuuldouvesarsiwluddindon 5IUMIN1T1I818AIUNAINUAEN
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P10 viensalvesnslinineinsiivveuwaSgasun1samususes lnsanzilaus¥naegiu
nandndadusuivesialdgumu dwaliianisldnineinssivaumnn wu nsiuviesivinane
Ul visemslduuasndanuegeliauna suihlugnisandednivesyusuradulunisiis

NINYINTANLIDTINAUFN
a9 nsamudnunsuuaudeIaneliiindeivinidaindenainlasinisvuining wu
wilpulavselsanugnamnssunin Jeasianudemeunszuuinalazasidaniad@nioiuguain

Y2IUTLYIYULALT DN INUAVBINYNUIBF WINd 0N TeUI19UTEN A BnadausingUaynnag

(% [

nsEUIUNs WewnigRiuntsamuuawisldilalonadliussvvulidusanlunisdnduls vianis

1AY119189UNaNTENUAIWIRa N (Environmental Impact Assessment: EIA) kazu1an15:UaLNE

'
a

aagaé"mammé’am (Lack of Environmental Transparency) éﬁuﬁumﬁﬂimauﬁﬁmﬁummi

Qe

ANATBIANENNELNRNBE1IUVIRTYY

4. Fadnfian1susuldnannistuuzindegsnanuinsuyvevu

AUNANNSTRUTEnUsTYIIRRIegINawazAnsuywev ludnvaznanguefidua

19 =

UaAuag1989u (Soft Law %38 Lex Ferenda) daudllalgngunausiinalviifiniiusnsainiangmune

1%
a (%

lnense windulangnanisdeurunalnaniinisilos danu waviAsugna Nedsauisanmunlug
noMIEIIRUsEmdsynIeUsznald winsgene q Badenazufifedvdoiiios wu nsldussnu

v o a a a a o ! o = o a
Jeavlunsaldredudes M1 Urlugn1sadrvimsnisnisidedasansgoiusnn anainglsy

*® Knox, J. H., Report of the Special Rapporteur on the issue of human rights obligations relating to
the enjoyment of a safe, clean, healthy and sustainable environment. (2018). UN Doc A/HRC/37/59.

* Anaya, J., Extractive industries and indigenous peoples: Report of the Special Rapporteur on the
rights of indigenous peoples (2013). UN Doc A/HRC/24/41

% Sands, P., & Peel, J. (2018). Principles of International Environmental Law (4th ed.). Cambridge
University Press 570-572

! United Nations Human Rights Council, Report of the Special Rapporteur on the rights of
indigenous peoples, A/HRC/39/17, 2018, 40-46; World Bank, Environmental and Social Framework (ESF),
2017, ESS1-ESS10, Convention on Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters, 1998, art. 6-7.; UN Guiding Principles on Business and Human Rights,
art 18-21; United Nations, International Covenant on Economic, Social and Cultural Rights, 1966, art 15.
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qa3n M idagniuazdinaniesgndusen V9l YaUlUATINaNNITYRULINNIBTIAINUENS

9 Y

uywevy lWladndnegiiesnigluwngiunady (territorial jurisdiction) uigiasounquiisnsaldiy

9

wsuwAY (Extraterritorial Jurisdiction) Ingwaniziiiofeitosiuuseminusi®® ag19lsfiniy n1suin

v %

anugnanguinelaensdulanuieniuimannisaananiluiinavenuldleg S5dmaniuniu
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7] q

wva |

wannil deanansaorfessuntygfinnleausuiavessgdmsunisnseyinlveunie

]

ﬂgvimaﬁzwiw‘dizmﬂ (Articles on Responsibility of States for Internationally Wrongful Acts:

ARSIWA) gadnvinlaganenIsinsnisngumaneseninausewme loade 16 AMruninsggaunassulia vin

o

TianugswmdeonseatuayusgdulunisnseiidunisasdianguunesevinaUsena Inesgdl
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2 OHCHR, OHCHR Assessment of human rights concerns in the Xinjiang Uyghur Autonomous Region,
People’s Republic of China (2022). 3 ;lnesgeeulal, “Fuiianyfngiunniin Heduies waidou lonoaiu
dndyuusunna” (nesgoaulall, 30 TurAu 2664) <https://www.thairath.co.th/news/foreign/2059759>
duduidle 18 wqunnAu 2566

** Robert McCorquodal, Business and human rights (1 edition, Oxford University Press 2024) 68-
70; Committee on the Rights of the Child, General Comment 16, 39; Committee on the Rights of the Child,
General Comment 24, 39-42.

* HRC John Reggie Principle general of business and human rights 2022, UNGP BHR and U.N.G.P,,
Guiding principles on business and human rights: implementing the United Nations "Protect, Respect and
Remedy" framework, Commentary to, Principle 7, art 8-9.

% International Law Commission, Articles on Responsibility of States for Internationally Wrongful
Acts, 2001, art 16 Aid or assistance in the commission of an internationally wrongful act

“A State which aids or assists another State in the commission of an internationally wrongful act
by the latter is internationally responsible for doing so if:

(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and
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nszsUgaRdentiauseingeiwetefnsgsisluiildguniuveslssmeaeasuil (German

Supply Chain Due Diligence Act) #iAMuualiusENAdT1uuniinauAunU9 Ao LdunIs

MTIVADUAVSUY YL VUL NTBUAUY ATOUAGNAGDATIII g UNILY

(b) the act would be internationally wrongful if committed by that State.”

“ International Law Commission, Articles on Responsibility of States for Internationally Wrongful
Acts, 2001, art 17 Direction and control exercised over the commission of an internationally wrongful act

“A State which directs and controls another State in the commission of an internationally wrongful
act by the latter is internationally responsible for that act if:

(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and

(b) the act would be internationally wrongful if committed by that State.”

" Act on Corporate Due Diligence Obligations in Supply Chains, Article 1 Division 1 section 1 scope
of application
(1) This Act applies to enterprises regardless of their legal form that
1. have their central administration, their principal place of business, their administrative
headquarters or their statutory seat in Germany and
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2. that normally have at least 3,000 employees in Germany; employees posted abroad
are included.
Notwithstanding sentence 1 no. 1, this Act also applies to enterprises regardless of their legal form
that
1. have a domestic branch office pursuant to section 13d of the Commercial Code
(Handelsgesetzbuch — HGB) and
2. that normally have at least 3,000 employees in Germany.
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1 (W.A. 2562-2565) (ATNNWUN 1, 2562), 22.
* NIUANATOIAVBUALIATANNTENTNYATITY, (WeeT30 8) 160-161.
> ARNEYINUARAINNITAMUTILNTULAY, (899350 5) 138-145.
* fiedn, 127, 130-133,
MFUL I 132



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

Wlgu181INNIINITNAUINS NN NNNYUIIBENIE YT1IATYmIAIUIAgIUIIAIaUBNAULAY
(Extraterritorial Jurisdiction) wazdadninvenalnieiedinaduguassadday ielivsznalne
anusousuldnannistuusldog1adiuss@nsamuasnouauosn oAU TMIEVBINITAY UL Y

WsLLAW AuAnENYwerukazdunden Tnaduusingnisaliienit “Race to Bottom”*?

5. agnfiananguunglunisuiulivdnmsiuudndiegsianuaniuyvevu
5.1 Fa9MAlABIUIAANARATANTUSININVNEYDIUTENT YA

Y9INNAIUNISVIILDIUNIAUBNDIUNIA (Extraterritorial Jurisdiction) A8l@nannN1sTwueI

a o a [

megsianuansuyvevuianudoulesegdlnadaiundnedulnevessy (State Sovereignty) Jadu

e

1%
Yo a o

VANNISUFINVRININEsEnIUsuina nanesulaevessyimunlvsgiidnunagealunislddiuns

<9 Y

a

asUlnannglufuunuveny wazdnundudaszannnIsunsnuesuessgaun3aaIRnIssEnIneUsewme

Fandnnisnananiadunsevdndndidgsenisiisgazveranisldgiuanianguungluaiunuvse

' v
(% a =

MAUNIINTENIU0IYARANIBNINTTUTANTULENDIUAYRINL tnedadnalndIuIamaLas

D.

=R

anuEnNgMuIeveIuIEnd @ {lsuwiissinunsiaseiamieluil

5.1.1 999MNAAUUABIUIIAND

TAE3IM97 4 U278 NTUIANLING WazU19sT 15 Wies Uy aiin1stniunms

ngvune w.e. 2481° WWudssiiuddgluisduwndiuaa lnsanizaditindulussUssmad

> NIUANATOIAVITUALLETNINNTENTNEATITY, (W35 8) 8.

>* Surya Deva, Regulating Corporate Human Rights Violations: Humanizing Business, ,“Access to
Justice in Cross-Border Corporate Violations” Routledge, 2012, 81; Olivier De Schutter et al., ‘Commentary
to the UN Guiding Principles on Business and Human Rights’, (2016) 1 Business and Human Rights Journal;
1, 1-19

5% Malcolm N. Shaw, International Law, (8th Edition, Cambridge University Press, 2017), 348-350.
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ol TunsufiRnsfigaiwuiiiuFesfionnssnads wmmedidemedoundgifuaisenisi
dudamneglumuiuiaveulnensswesland suiludnvazvesszuunanmeunguuneundlng
nsndaenarsaely nsiigadanuduiusideuleviesenituienudiazuiengn naenauns
Foulssszninaumauisanudsmeiunisnssiuesud s Tnsiamzidionisasfinfatuly
sUszmefionaianalnnsiamedoyailusda WerSeuifsutumnyfoivewinassme Wy
AR Vedanta Resources PLC v. Lungowe (UK, 2019) waza@ Okpabi v. Royal Dutch Shell Plc
(UK, 2021) maamsnzeiandnglinaumisiirimiiini lnssensuinusemuiensd “wiiluns
gua” (duty of care) Aiausungniumalszma mnusingdainaseiudsnuidiunumededaauly
nstnunuleuisnionrununtsiiunuresuisngn™ fuuudaiiauaenadeddnenssiy
nEnmstuugidegshatuaniuyvery Anmdnisenilifesesfuandoddmsulnenss
Wiy widsesiianusuinreuludatestu (Preventive Responsibility) titelalldiansvesmunie
ilggumunelviinnisaziiindvsuywe vy

dusuuszinelng LLﬁiﬂWiziwﬁ’zgfﬁadﬂLa'%uLLaz%’ﬂwmmmw?unﬂé’amLm'qma W.A. 2535
fvuaanuiuialudnvay “Aanuiuiinegiansinia” (strict liability) dmunsdinfianssumegsia
amansenuredanadon wiilensaziindandeuminiuuenivaualng Wy nsdideulesys
Tua1s visemsudesduivannmawiluiuye Adaliensthunftesiesemalneliegefiusyansnm
wmgdadodrianungmnedafuuiingminouas JgmiAgifunsiuama vilvnisdunses
fomelumsu fRTessliAntutie waramuandmenguane WenSeuiisuiunsysadyd
Tehemihfinrusziasy Swesesdnsgsfaluvildgunuvessemaeesuil Ssliuuamadadesty
Amunalifesdnsgsiadessniunisnsisasuanduyuery sgraduszuu msUseidiuaudes

AU LATNITININUINTAITUDINU NTDUNINNUALNENIUNATDILALNILNIFENNS UN1TALLIR

a

wihiigananld lunasiiszuunguineglvednadululudnuueiBaneuauss (Reactive Approach)
nanfe wiannuivialaseidelinsazidadnsuyweyuind unauazily domedinfng

a o D o & A a 9 =~ v
nszuIunsefsTsy axvisuliiuisanudndunvssmalngaisiiansandsuvlgangruneieli

genaneanuLwIliNaIng Fujaiesruumsmiugualielesiuniduszansamunnd

vigvlmidanuduifyarauandsdiuiioufiasanusuinnungruneussnuiidnasianuiuie
solanidulugnindluld
"0 VVedanta Resources Plc and another v. Lungowe and others [2019] UKSC 49-61; Okpabi and others

v Royal Dutch Shell Plc and another [2021] UKSC 3.
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[
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NIULAY WIIUTLUIANYUUIBITNANTAUIAULN IS NTEI YT YA 8N 5TARURAIN MUY
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nsnssvhusduAntulusverandns wilumeufod mainfeniundn “anudenlosiifioame”
(Sufficient Connection) aghaiassasn sihlsifidevneandsemaiteutuliannsadifisnszuiuns
gAssaululneliognausiate lnonsdidnu “Beulverys” Wusedrsddyfiasioudsdymeingn
nqutulugiinlusldduiloausvnilvedfuduunululasnissdalwindailulsemaaisde
AaunAsed laua1ainsaiulasinisdenanidansenusessuuilnatazanslunisnis@inues
yuvulnglufiufineuay wimarefuadlifnsulunenduddeddnauunivialifedna
Useifundiunama vaeilassnslddidunisluuduazneliiAnnansenuegiadeiiose
Aanndon” amuaduasnisimnuegiuasinaiazieulfiiudsdedrindidasaiavesssuy
yssaulnefiliaenndesiundnnsdnfsninBeinedeisydnsnmmuiindnnstiuz hiegsie
Tuavisuywesuimuall
oehslsfiony TussuugfsssulnglfiSuuansiamnsdauaninniu Tasameaives
u3sminaadnsua (Mitr Phol Sugar Corporation) duifuafingusnatiiurafuywinds 300
aseuAdIBulosuTIlnglul wa. 2561 demauvianganmlsl Ingdreinusimgnlueiovesinsuald

nsgvinstulauasianenduiniuludmingasiite Ysenadunulagliinisdelegradusssy

" UN Guiding Principles on Business and Human Rights, art 25
"As part of their duty to protect against business-related human rights abuse, States must
take appropriate steps to ensure that when such abuses occur within their territory and/or jurisdiction, those
affected have access to effective remedy through judicial, administrative, legislative or other appropriate
means."
2 UN Guiding Principles on Business and Human Rights, art 27
“States should provide effective and appropriate non-judicial grievance mechanisms,
alongside judicial mechanisms, as part of a comprehensive State-based system for the remedy of business-
related human rights abuse.”
" AEYINUARAILNITAMUTILNTILAY, (90350 5) 78-8T7.
MFUL I 140



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

' N

aRnsnaniodunsdifiegsdfyreinisiiensesnnusuiinvesuisninenenisazidindvsuyve vy

1%
= [

MAnTuuenswe1dng ullunatulssmalvedliiinguunaianigsossundnnisnnnusuiadiy

(%

wsuway aludunisiansanafvesenadnitud wa. 2565 ladn1sanasiusenitauseniullasu

o o A

09 Y a v v = VYo 74 N o I = A& a v &
NANIENU V]’]IWU?HVW]@QLEJEJFJEJ’]LLﬂE\JLaEJW']EJ f\]qﬂﬂimﬂQﬂaTﬂﬁNﬂaLqu\lﬂLUaEJua']ﬂiUV]LLaﬂQSLWLWU

o

sruumalnedasuluiAnies “Extraterritorial Liability” 999U3¥vU149 AN @onna oaiuLy?
U URvaseanialsema Wi Af Vedanta Resources PLC v. Lungowe (2019) way Okpabi v.
Royal Dutch Shell Plc (2021) vosanswenandnsuiinafasdvlifanduaninig

5.3.2 Gadnadunisieleililenenguane

£ (Y]

AUNENNISTRUEIMILgSRAt ANy YU Tofl 27 lanvualvsgaesdalvinaln

P

n1ssemndnlulinnamadedivsed@nsain Wsdla wavdanunandnsuyvesy lnenalndinaives
Uszinalneniiunumednfny wu
(1) ABYNTTUNTANTU UYWL VULV IR

wiaziluesdnsdasyidiunumdrAglunisnsadounasi@uonuyiuinianisiesn

(Y] N o

wiliifinguunglisunadsrumudaausiuzvasnuls vilideiddenseAuuziivennznssunis
dngnuevinduiisadaiausludwlovisninniinisteduldads dredndnaufoidededn
1220/2558 \Agaiulasenisvinseluwaasugiafiviunie Ja3biiiunisasidadnsuyvesuves

YUBUT 00U UANISTUIARTUNITAMULALUTENTA 1delllaalun1sn Nt olauauus U

Y 9

AgnsIuNsTuERINsarsLas NSN3t TInvedlasuranseny™

(2) AudlnandeteinnueinIeENTNeRsTIY

v Y Aa

wiziduremantisanniszvsmakarduasun1sseiutefinivineatinsla weddl

[

Y o 1% ° 1% 76 A = v vyl 1 A Yo
sUE]ﬁ]']ﬂﬂiu@’]umma']u’ﬁ]LLaSNaV]’Nﬂ{]MN’]EJEUBQGU@@ﬂaQ IﬂﬂmﬂﬂaLﬂaEJ%;JN@UWUIWW\@L@J@VLWU

n3¥usesINAa wenanil dlnaindednunuinndwinanuianuilaiuansuyvesukasafiy

3

wsuwa vl lnsuransenudnuesinalnlliivssavia s meuazifenlivemisamaunu’’

" Inclusive Development International, “Mitr Phol Sugar Corporation: Land Conflict and Human
Rights Violations in Cambodia’ <https://www.inclusivedevelopment.net/cases/mitr-phol/> & U@ U i'o 18
WWEY 2568

™ ANENITUNNSAVBUYBETLULAINA S18URANNSHTIRARUT 1220/2558 1309 AnSynvy nsdinisdiy
IﬂiqmifvhSaﬁﬁmmzmmmwgﬁa]ﬁmwma, 23 NAINU 2558
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(3) nalnnsfesmndsyavuiRnisvesniagsia
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Fnadulsziuimedmivssmalne iesndslaifinguunedesuliussndosindanalndaina
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(Organization for Economic Co-operation and Development: OECD) fivimthfiRaniy nsvaey
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HaKNRUNINgraelnenss wilunuinddglunisenseAuunsgIuausuiageureIuTENTIL
dluseiuaina egdlsfiniy nsduindeundnnisdananluuiunvessemalnedundadadiin
Falassasenanguune lasaniganulidanulunisldgiunamananeianwe (Extraterritorial

Jurisdiction) wagnsdiafiendnaruiludasyvesdfiyanaiuenamnusulinseninaussnuivazusem
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an Felumafiildnaneiliunszideruiuie (Corporate Veil) Watinnisaziiindnsuyvevy

nmsasulusieUseina wenaind nalnmaBeienldlinisea wu anenssunisansuyvevy
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8 UN Guiding Principles on Business and Human Rights, art 31 (e)
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NIUANATBIANTUALLATAIN NTENTWYATITN, UNWUUANIT52AUYITII9 8GNV VTN SUY v T

sveEil 1 (WA, 2562-2565) (AT 1, 2562)

nsuAuATEsEVSIazatAN SafvanTuiawuImsenans, unuujuan sseauiiiniessnny
AnBuyeY sveEil 2 (W.A. 2566-2570)

ARIZNTTUNNTANSUYITULIYIA. S189UHANTNTIVADUT 1220/2558 (509 AnByuvu nsding
sufulassnmshiFeddnuasivnasugRafiawang, 23 ngainieu 2558

AMZYINUAAMINNTAMUTINNTULALY, TI89IUNITARN NN uInensIvaalnglusiaUseme:
HANSEYUSOYNTY FaUInaoN uanIsaLIaaVEY YT (1Y 2) (NTUMWA: AAEYINIY
AAMIUNTANUTIUNTULAY, 2566).

waNes Useasges, naudumnisasudiunsuuauluginie (Cross-border Investment Watch),
“Boulwezy3: Wonisamulneairswanssnusedingdaunardunadenuiilue, Tasinns
wsuaseenuduuddinialssydenuinglunisiuanisasmudiunsuuau (CRO), (ats
fuddesagumy, 5 Asnau 2564) <https:/crcthai.org/archives/4352> uduile 4 fiuaw
2568

[

Inesgeeulat, “TuiieannyTunni thedudes waideu leneadudndyauusudds” (ness
poulail, 30 HuAu 2664) <https://www.thairath.co.th/news/foreign/2059759> duAu
\dle 18 wewnIAN 2566

S99y duasgia, “nne: ﬂﬁamuﬁll%’ﬁaﬁ'ﬁimmﬁ’ﬂamulwEflmﬁs;lum,”(Fair Finance
Thailand,2564 <https://fairfinancethailand.org/article/2021/dawei-teerachai-
sanjaroenkij> dufuile 11 fwny 2568

usgvs nufa, ‘nisAnutigmvesengrneuisUssnnieitunisusznougsiaveseusiegiy’
(eninusifcmansumdnde, auslfienans uwinedusssumans, 2554).

w1ndsuas Junsay, wa‘”ﬂﬁyudgwwamgmmammmw::m’wz/iwm, (Ruvinded 1, Tsefiud
U INeNdesTsuaans, 2563).UseAnS JTwuwiily, AesuignguiteseninUseima

uwunAAUAAS (Private International Law) (Rurasai 5 Wil Wiy, @dniun
UINFUFIIUAIENS, 2561).

Usgaln, aomunsaleuaulng-@ounnaeu ann. Uﬁgﬂmﬂaﬂé’wﬁugmﬂ %Lﬁqawzy'miﬁu
it oa-F InedeaiaFousun enen,”, (Uszvaln, 21 Tuiay 2567)

<https://prachatai.com/journal/2024/03/108515> dufiile 15 funau 2568
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[

fdudnd vse1ens, nann1sTuLzvesaU sy TIIAIIRIEgIAVTUAYBIY YT MIUNTOUIINYE
DIANTANUTEYITIAIUNITANATEN IAITH UazIdEIE, (Ruviaden 4, A1UNITUALNTIUANS
ABUYBHYULAIYIR).

95Ty IUANg, ﬂ1imiaﬁ]aauﬁm%uu‘wwuaﬂwiauéfm ﬂifﬁﬁﬂw’]LLiddﬂuLﬂ?{auéjﬂﬁJﬁlugﬂus[,u
gaamnssuneadisludminasnar, 39 48 av'udl 3 (2562) nsarsTAAans

UNINYIYFTTUAIERNT

Institute of Research and Development for Public Enterprises, $1847UN15AN®1798 504
WUsNIAUMUAVTUBeYUYRIUTEVIANDWTEY 2559

Alex Newton, The Business of Human Rights: Best Practice and the UN Guiding Principles
(Routledge).

Chip Pitts, The United Nations ‘Protect, Respect, Remedy’ Framework and Guiding Principles,
in BUSINESS AND HUMAN RIGHTS: FROM PRINCIPLES TO PRACTICE (Dorothée
Baumann-Pauly, Justine Nolan eds., 1st ed. 2016).

Christian Scheper, From naming and shaming to knowing and showing’: human rights and the
power of corporate practice The International Journal of Human Rights, 2015 Vol. 19,
No. 6,

Foreign & Commonwealth Office and Department for International Development. Case study
The Rana Plaza disaster. (2014) <https://www.gov.uk/government/case-studies/the-
rana-plaza-disaster#:~:text=Human%20rights%20internationally-
,Case%20study,address%20key%20human%20rights%20risks.> dududle 5 Aavnay
2568

General Comment 16, 39; Committee on the Rights of the Child, General Comment 24

HRC John Reggie Principle general of business and human rights 2022, UNGP BHR and
U.N.G.P., Guiding principles on business and human rights: implementing the United
Nations "Protect, Respect and Remedy" framework, Commentary to, Principle 7

Inclusive Development International, “Mitr Phol Sugar Corporation: Land Conflict and Human
Rights Violations in Cambodia,” <https://www.inclusivedevelopment.net/cases/mitr-
phol/.> Auduile 18 wwiew 2568

John Ruggie, Guiding Principles on Business and Human Rights: Implementing the United
Nations “Protect, Respect and Remedy” Framework, UN Doc A/HRC/17/31.

Malcolm N. Shaw, International Law, (8th Edition. Cambridge University Press).
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Abstract

This article examines the legal considerations governing the protection of personal
data in private higher education institutions in Thailand, which operate under the Private
Higher Education Institutions Act B.E. 2546 (2003) and the Personal Data Protection Act B.E.
2562 (2019). While the former establishes the legal status and regulatory framework of
private higher education institutions, it does not provide sector-specific provisions on
personal data protection. By contrast, the Personal Data Protection Act functions as a general
data protection law applicable across all sectors, without explicit regard to the distinctive

characteristics of higher education.

Employing legal documentary research, this study analyzes Thai law in comparison
with the legal frameworks and regulatory practices of the United Kingdom and Singapore,
together with the principles of the European Union’s General Data Protection Regulation
(GDPR). The findings indicate that the principal challenges in applying the Personal Data
Protection Act to private higher education institutions in Thailand do not stem from
deficiencies in the statutory text itself, but rather from the absence of sector-specific
guidance and an integrated governance mechanism linking the general data protection
regime to the educational context. This gap gives rise to legal uncertainty and practical

difficulties in the effective exercise and enforcement of data subject rights.

By contrast, both the United Kingdom and Singapore have developed education-specific
guidelines that complement their general data protection laws and facilitate more coherent
and predictable enforcement. Accordingly, this article argues that Thailand should develop
subordinate legislation or national sector-specific guidelines for private higher education
institutions in order to enhance the protection of personal data and to reduce legal

uncertainty in a systematic and practical manner.

Keywords: Private higher education institutions; personal data protection; sector-specific

guidance
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3 [ a 4
Usziau ne ANTNVDIUIAINT GRGIENE
. WA amﬁuqmuﬁﬂwmmu Private Education Act
NNVNEAN Higher Education and Research Act 2017°
2546° 2009°
nanvateUIzian 1w charity, company ffyana dalnagifu
dAyana HRuanaliwaails limited by guarantee®, company limited by | U3#m 9119 (Company
shares Limited by Shares)
MsueEarls Wuwdawariils (Non-Profit ) Talwansmlsuazuansmls uansilsdundn
AuALlaevingy Office for Students (Ofs) .
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P . . . Education (CPE)
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1% European Parliament and Council. (2016). Regulation (EU) 2016/679 of the European Parliament and of

the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data

and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation),

Official Journal of the European Union, L 119, 1-88. 15 October 2025. Source: https://eur-

lex.europa.eu/eli/reg/2016/679/0j

1 |nformation Commissioner’s Office, The UK GDPR [Onlinel, 15 October 2025. Source: https://ico.org.uk/for-

organisations/data-protection-and-the-eu/data-protection-and-the-eu-in-detail/the-uk-gdpr/

2 United Kingdom, Data Protection Act 2018 [Onlinel, 15 October 2025. Source:

https://www.legislation.gov.uk/ukpga/2018/12/contents/enacted.
13 Singapore Statutes Online, Personal Data Protection Act 2012 (No. 26 of 2012) [Online], 15 October 2025.
Source: https://sso.agc.gov.sg/Act/PDPA2012.
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% Information Commissioner’s Office, Schools, universities and colleges [Onlinel, 20 October 2025. Source:
https://ico.org.uk/for-organisations/schools-universities-and-colleges/.

1% Information Commissioner’s Office, Sharing personal data in an emergency - a guide for universities and
colleges [Online], 20 October 2025. Source: https://ico.org.uk/for-organisations/uk-gdpr-guidance-and-resources/data-
sharing/sharing-personal-data-in-an-emergency-a-guide-for-universities-and-colleges/.

6 Information Commissioner’s Office, Education-data [Onlinel, 20 October 2025. Source:
https://ico.org.uk/for-organisations/uk-gdpr-guidance-and-resources/individual-rights/right-of-access/education-data/.

17 personal Data Protection Commission, Advisory Guidelines for the Education Sector [Online], 15 October
2025. Source: https://www.pdpc.gov.sg/guidelines-and-consultation/2018/09/advisory-guidelines-for-the-education-

sector.

MFUL) L 163




Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

yosngmnenans dsoonuuulasiiniagsienluidug lufsnssumensinunfifidnvazianzuas
Fudou wazmnllasnsaujifmunguuneldaziiulein dessulnenisergiuazlvenisunases

dewSeuiisufiuansnwerandns uifeyld UK GDPR wag Data Protection Act 2018 s
Wunguunenatawuientu us Information Commissioner’s Office (ICO) TawmunuwiufjiRianiz
dmsunanisinyiegadussuy veludssdunislisiungune nsudatiudeya n1sdanising
ANy uarnsAuasastoyaveiSey dwalinstaduldnguunedaudaiau ananuliviueuly
nsAAIY LLasL%yaGiamiﬂﬁﬂ’asuaqamﬁumiﬁﬂm

luvihueadeniu asnsusgaerlusniels Personal Data Protection Act 2012 (PDPA) udl
EAMUAAnIUsYIan1TUNIAnylugiue “o9Ans” mmgwmaﬁaw wi Personal Data
Protection Commission (PDPC) L4 Advisory Guidelines for the Education Sector e
Feulgamdnnsduanududiudnazanusiuasasnievestoyadifuuiunvesaniu@ne
JRHIEN

Fatu 1919 2 Feaedteulliifiut aruuandraddlasiadng smnusegfinseenuuunaln
MfuguatazuUisRlannzaadu dsilunumdrdglunsudamdnngmneduasesdoyadiy
yaranseAuuNsssalsianmsathluldldasduniunvesantugaudnuionvy Suidugiuddyd
lvdniseduseisnnudnduresmsiauuimaamzniansfinwiluundaly

7.3 anwazuasUsziandayadiuyana waznguidivesdayaduyanaluuiun
aortuaaudnyanyu

mssnfiunsisvesanitiugaudnwientuiidesiunisuszananadoyadiuyanaly
Aunssufinanuansuagdoilomasmansnsfinu dausdnszuinnisiualing mstunsdeutdnfne
nsisuNITaeu N1sUselliuna 15398 MstinunsAne mslausnisatadinis nasnauianssy
N9IYINTUAZNAINTTUETUNENGAT MURUSAIAIUNTTANTANYY N15378 wazn1siiuTn1Ima
wMsvesandugaudnuienyu® anvazdananvihliandugaudnyiensuiesUszananatoya

dyaravesyAravaengunsauiu meldingussasaiunnsieiuuasiseAuanudesinudeyalyl

whiu dnwazuibinlvinisuszananateyadiuyanaluniansdnwiianuunnsisegdidedday

'
o

23ANsgINAMILY Meludedmiungudesya 199533nvestoya LagseAUAIIUTIFUNIYBUINITDS

d&

Ua
U

BysysvdyalRaatugaufnuiiensy w.a. 2546 1031 8.

MFUL) L 164



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

M99 3 Favii e uunanwie Ussanuaznguinvestoya a1unsesyUyna

va ¥ ¥

L]

an1dugauAnyiienvu w.a. 2546 waznses1vlyaAnduasesdeyadiuynna w.e. 2562 lagd

v 9

TagusrasAmalfilugiulunsingeivesinamanguunewas AU T AUYBINTNITANATET

q

Toyaluviunvesantugaudnuienyulnesely

M13199 3 dnwazuazUsznndayadiuyana uaznguidnvesdayadiuyanaluuiun

anrtuaaufnuenyu

Wrvestayadiuyana

dnwauzdayadiuuana

NV
W.5.u. dardugaufneanyy

W.A. 2546

1. yapaigfiunsliuing

=
N1IANY

1.1 nssumsanvguims/dmii

Use TR AauaudR Jdinsinun nsusiads 315013

ATIFUAUL BIUIINTN 18

119191 28,34,43,86

1.2 AMN15Y

Usz iR Anuand® jdin1sfinen nsusiens neanu

d9im “1a=

1n91 45-48

1.3 Unfinen

Y5gih wamsiieu anulszngd n1svinianssy

TJuUinASSeU @a1UEAINNISIUASANE 8

151 5,11,34

1.4 yananeuen ki funasey/ge

Jseiw/ddyan Jayausenaumsfine Msnsu msvidyan vae 11991 35
2. Yayadiuyanady 9
(wanwiiaainnisanen)
2.1 g5uAdeyananieuen UsedRdsuide Auaudd wa N5 39
2.2 gFuU3nsivns Usgihguemuine meiungranaunmd «av 1A51 40
2.3 g5wfanssuviytnge — oL
o UsgiRgruianssuriytrgsfad fausssu ae 1031 41
AaUimusIsu
» .. N P W.5.U. AuATesdayadIl
2.4 gdnyay pyadnyay1 NMsilawmeiveufuRmudnyan

UAAA W.A. 2562 - U

2.5 yaraneuenyil/ideuv

dudeu uled Rasevialy

W.5.U. Aunseslayadiu

YAA N.A. 2562 17131 6

Han13Anwlum1s199 3 wanaliiiud nguidivesdeyadiuvynnaresan tugaudng

nsulnegaunsadwunliidunatenguuan liun dusns aanesd yaains Wndnw §unases

MFUL) L 165



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

HSUNU 90338 Adyeyn wazyananiguaniiieteiufanssuninsAng Jausaznquineites

futeyadiuyanaiuanaaiunslusiudnuue Jnguszasd wavaudeulmvesioya

melansesutnyaffuasestayadiuynna w.e. 2562 nguanelngduundayadiuyana

[ v v 1Y ! o ¥ ! A !
ponudasdssinnuian iﬂLLﬂ suazgamuqﬂﬂamiﬂ AIUNINTT 6 LY maa&amuqﬂﬂammmaaﬂm

a v

M1UNINT1 26 FedaalasunisAuasedluseauiitumand lnglanzdoyaiieiivavain Usein

q

a a o

M3finw ANfinas TeyaTadif vsedeyaiinsznudedniuazdnaasmnudunyvdvesdivesoya
msduundszunndeyasinandlediealssinudedonuniangnune mnuadwalaensinen1sentig
vosanuluinunsivuagumangranglunisuseulana MseeniuunszUIuNSTeAINEULaY

N15IAYUINTNTANATOLNULAN wAEN1TUTITIANTTANLFSINNYMIelun1aU)UR

aghalsfimu wan1sieszitliiui ngunglvedwiauuimadeszuulunisieulywes

AANTIUNNNMSANY NAURIYRTBYA Uselantaya wazunsn1sAuATewuay lagianiygly

(%

nsglveanguyaraingmnedlaivuaiieuvsewuiirianellnense wu dunases §Sunu w3e

q

yaransuanidauieadesivianssunianisdnwidunsins anulidaaudinadawald
an1dugaudnyiensudetaIfenisinunguuienlsauesnelinseunaluvesnse s vUyga

g7

AuATBIdRYAdIuYAAA W.A. 2562 Bonatludrnuldasnadadunisivuauinsnisiuasesteys

waznsidansvednvalayaluusaznyal

WeawSsumguiuwuiufiRvesansveaninuasasnsnssdnlus nudn Masslsene

SUTRLILLINIUANIEA1AN AN TIMUNNG IR 1Bt aYan AN TTULAE TN UseasdAn1ans

q

Anwegrnluszuu Jerwliaaduaunsafmuagiunianguuneuazansnsfunsostoyaldogn
WinzauiuuSuNveaaznguyana wanaeaInUssmalneidalaiivumndudnsuedinaisgng

Wunianis

'
1

93319 INYMIY (Legal Gap) NU5INH91NA151991 3 Fadilaegnnisvinuntyafiinae

Y

a

Ussindeyadiuynna ninuaegiinisuianalni@auleviswasuunujuindqelianidugaudne

va ¥ ¥

nyuansaUsEgnAlinannisvemselyainuasesdeyadiuyana w.a. 2562 lidenaneariy
anududeuasianssuynanmsfinulfesnaiuszuy uasifndinmgesnisnguune AAnduainua
nsAnwiifie nstiduliudnnisdunsesteyaduyanauuuiieatutuynnguyarauasynianss
nensAnwfismekazmInzausouIunvesaatugaudnuenvuniold ag19lsid auufigiud
AAsed 18 dToriuin anududeutazanudeilesvesnisuszmanateyalunianisinm

MFUL) L 166



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

Suduspaiunnyjiianeiwouleaianssy nquidivesdeya uasUssamdoyadiiieiu Javiue

dinanuliuiveuninguineuasaudsdunisuf iiudandugeudnvienvulvelussazen

7.4 Uggndalaseainslunisderuldnguunsduasasdayadiuyanaluuiunvas

aortuaaudnyanyu

Y @

W ol un T USsusuag 10 dussuuLA 877Ut a3 anaz Y 99319l un 1 sTIAulY

wszsvdAduasestayadiuyana w.a. 2562 seanitugaudnuienyuvesUsendlne lagld

q

v '
=

F0vin15199 4 Tuiloduasziuszinudymnenguuienddy Ineussuifisuiuiuimiees

ansvoIdnsuazansnusEnlys Jsdinmsimuiuunujifienzaianisinwedindugusssy

m39fl 4 TFinquszasdifisafionansmnuunnsitsvesngrunelu@swssaun mausld
Huedesiolumsiinneiin lussiuddnsunsdunsesteyadiuynna wu grumangynely
n1sUsEInanataya N15veAUdusey ansvreuinveddtoyn NMsleutayatIuNTULAY UNUINYDY
mhiiduasestoyadiuyana uazlnssadensifugua ngvanelneddivesimiennulsidaay

Tudsepule WelUSeumguiulseinaniszuuiiuguaenizninnsinm

nsiAszAluns T liiudsdnuazves “Jymidslaseadne” (structural problem)
waz “09331983n1503AUNE” (enforcement gap) lallai@ssaun dadugruddgydmsuniseiivse

HauaznsaueLuIMAdleuewarnguuneluundaly

MFUL) L 167



NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

i a Y ' ' v v oQy v v !
n131991 4 Yymidalassadrauazdasitamanguunglunsdeduldnguunedunsestoyadiu

yaravasantugaufneenyu: mauieuiisudsamalng ausveiundns uaa1ssusy

a 4
deAlus
Usziu ng ansveaning fenlus
1) nssungvanenas | Wnguanenane  wees1wdnyald | 16 UK GDPR wae Data Protection Act 1§ PDPA @auf Advisory
wuRane AuAsasdoyaduyana WA, 2562 | 2018muguuitifiamng Guidelines for the Education
andun1sAinw Tnedlifiuuaufifane anntunsfineves ICO Sector U3 PDPC
anfunsfinw  vhldnsiay
upnegsERdnganvu
2) gunguanglums | dafien “mmdusen” ¥y | ICO wiudengungmnefimangauiu | PDPC wuzdh Taguszesaues
Uszananatoya wan wnwIadengunguineg | Aanssy (awful basis first) was | grunguaneegiadussuuluy

AwngauiuianssunsAne yandesnudugenluAuduRUSITe | @audnw

811u19%°

wunsiinuBuLaNTINN y -
- . ) . _ . . gn1svenNBuaNMINE AU
3)ANUBULBLLAY mgUsvanA  (blanket consent) | wiuarwBugen fwwzwnzas dila | .
, . ~ e , , s futinSeuaziunases an
anulusdlalumsiiu | waznisveruBueey Aliduun | $e uasldsda lesannznsdlfiSeu

“A1EANNA1INNTIARINY

Joya Tguszand  Hoslidenndeandn | Flod
gl i Y = » N 21
gugau” (consent fatigue)
ngvineg
o e 4 . TAuwufaane
. . . Snnljuamneendszinvveyany . o
amsuundegauar | Makumaanzlunisduwun - . W e | ETumsfne dmsudeys
. . N . Aanssuvesan Uy wasliuwiujufeau | .
Joyagaulmn Joyanufanssumsfing?? . . . UnBey  guam wazdeya
pyainuariindnw ,
goulm
o avsldsusowunguune® wims | L L. . o
5)an5veudues e i SwwnlftRamzandunstne Ty | Swwnimuazsegnadadin
. USsInnsavEfidnwazang L oL
Joyadiuyana mMssamsAweliansuasszuy dwsunsdaniseveldansly

Tuaaudsvinszuusessu

© wzswUygAduasesdoyadiuyana w.A. 2562 11931 19 23 wazuns) 37 lag “anudusen” dendudass

w2z Fauda wazaunsaiinaeuld; dewdiingUsvasduarseaziBenmungineunidivesdeyanounievaiziiusiusi
(wiu wlsureaududiusia/Notice).

= pouduiusseninsansutvinAnuidnuarldauna silinisian “anudusen” Wugumenguaneoialy
wanzaulunanensd wazdinnaudssdenshifu “anuduseslasdass” auuas 19 wimsesvdyaiduasesdeyadiuynna
W.A. 2562.

v oo a

2 uafin “consent fatigue” Tesursannizfiidnvesdeyadiuyanadesndyiudiveninudusauiiuiuuinuay

Vosasauinmumiiosdn aiama‘lﬁmﬂﬁmmﬁuaamwﬂmmmwﬁmfuaﬂﬂazﬁauLﬁ]mﬁmﬁLLﬁﬁwaaﬁwaﬁa;&a @Lﬁm@hﬂu
European Data Protection Board, Guidelines 05/2020 on consent under Regulation 2016/679, para. 20-21; i.a¥
Information Commissioner’s Office, Consent, %a%’hmi%mmQuaauﬁszjgw%aumﬁ]ﬁuwauﬂmmwmaamm@uaamazhj
genndeaiundnanuainslamunguuneduasesdeyadiuyana.

2 ysyydyaRduasedoyadiuynna w.a. 2562 11951 26.

o wa
3y
A
o s
]
o

2 wszryUnygAdunsosayadiuynna w.e. 2562 11m51 30-36.

MFUL) L 168




NyasifAans uninendewiiivais U 9 adud 2 (nsngney - SuAY 2569)

Usziiu na AV519810U9NS Fealus
auewevsedoyanslians ezl | deyadiuynnaves
fhegnawuuasumisdaiineites gantun1sAnen

e)msleutoyaly

A9UsTINA

dnguaneuazssniasessu®  ud
SrauuuuFiane

an1dunisAnm

finaln  Chapter V  (adequacy,
SCCs/IDTA) wazwuU RN
an1un1sAinw

augansleudeyanielinig
Aunsead il sanauazuuIng
L gatun1sleutoyat
nIuuAw wurvguatanie

andunsAnm

7 unuiwing
Y .
ALATBITDYAEIY
ymra (DPO) wawnis

o

Miugua

YINUINTFIUUNUM DPO®  wud

UuRamgantunisiin

ICO MuUUAUNUIN asndudasy uay

@1en1351897U DPO TugandunisAne

PDPC atfuajuunum DPO uay
lassasanafuguanielu

andunsAnm

8) AmnusiuAsUaensy
uagnIHINvRlaya

$ilva

Arvuanthiiniunguane s
Avuamihiidaay  winisdnnig
Wassuudadumuiine
esnuiauuufofiame
an1funsfinw leaangluuiun
fantuegmeldmafunane

WIENNU (97 WAL ANAL)

Aavuawullg v tanae
an1un13fne1 919 Education data
guidance WL @ ¥  Personal data
breaches guidance (1411 UNINTTIY

dmiuaniugaudny)

mMavuauulIlg U tany
o I

go1vun13Ane) lnatanizly

1MRTNISANNTUAIUABAABULAE

1y

faden1suduvnasiindaya

91n915°99 4 wud1 Yeymvanlunsdeduldnseselyafduasesdoyadiuuana w.a.

2562 sipan1dugaudnuienyuvesuszmalng Tlaiinannsvanguingfuasestayadiuynaa
mnudiinananulddanulunisiaunguanenans uagnisvianalniiduguaidslasasned
Weunlsangmnedina1iniuusunanizesnian1sin ddmalinisiingrungluldluniaujon

fHanyldwdusukasiinnuids udassuu

va v

defansanluwsazUseiiu azdiuldiudnsemwdygRduasesdoyadiuyunna w.e. 2562

zAnuarannITaAylIATUSIU Wy udnAMNBuLsLlABLanIZlaNzae (LIRS 19) @NSU09A183

Toyaduyana (11951 30-36) naninasinsloudayatiunsuway (11951 28 Uay 29) uagntinves

2 Ysgmmaniznssumsiuasestoyadiuyana o ndninasimseyaaliiusiusin 1 viieliaumedoyadiuyanaves
Whveadeyaiisesldsumiuduseuangeyuiaviedunases’ uas "Usenia ana. (309 vanuamifiviasuregvodis ey
nguanermualinisdunsesdoyaduyanaduluegafivme” fuuavdninasiddgyieatunisToudoyalusmsussima (Uszina
Uanema) wazdosniiusiag ieliiduluniu ws.u. dunsesdeyadiuyana na. 2562 Tastaniznisleudoyaluussimailadl
WINTFIUAUATOITDLALNEING.

2 ysgywdyaRquasesdoyadiuynna w.a. 2562 1051 41 uay 42.

&
siAduAsesdoyAdIuyAna WA, 2562 1AT1 3T.

MFUL) L 169

wa

26 w3y



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

HAuANTaYadIuYAAa (11051 37) winguungdanandidnvuawuimaanizdmsuusunves

v

anunaudnuienau seazvioulumsei 4 91 udazUszinudauuujiRnulamanngmuiy

9

'
va a 3

ldruneulfuAnmugauiuianssunnsfnylaenss felldnwuenisussananatoyaidudeu

LANAINAINDIANSRINEBEN LY

Aat1afaeyouUAINARULATEAINAT LAk NMsveauBusaNaIntnAnyILasdiieItas
Felumaufuinuinuaadudiddduuunasunnuiugeuiuusiunninguszasd (blanket consent)

wa

Juealdaenadesiuman “AnuBugaulaeanziaIz” AuNIRs 19 wiansesvlygfnuases

Toyadiuyana .. 2562 uazlianuidsinnuugeudainanenvldauysallumenguung mngn

Pmelunisusrultass

ludszidunisleudoyadiuyanalisnsuszina wivszmalngazdnisesndsznie
AMIZNITUNITALATEITOLAAINYAAAAINNINT 28 UagdInT) 29 wdINAN wilunsufURdaun
wmaiidlaieuaznzauiuantugau@nwienyu lnslowizlunsdnmsliunanofunisfou
nsaeu MsdaiiudeyauuszuAaA LarnsTIATRUMhBUsUsEIMA Teunnsnsannans1y
onndnsuazanssuiznluiifgieussmnujifamedmiunansfnulngnss

naiSeuisuiuanseraninsuasassusziseluitasiouliiiun qaudesisans
Uszinaiildegfinnsiingmneduasesteyadiuyanaiiuandisinussmealng minusegiinisimun
“wnyjuianzaianisdny” LLazﬂaiﬂﬁﬁug]LLaLLUUMmEJSi'?u (multi-layer governance) 1478

wlasannguunemilulianuisainluldlaasdduuiunvesanidunisiinm

AU A1 4§ I ueg 19t alaud YoninisAuasestoyadiuyanaves
andugaudnuvienvulnedulymddasiasiuwaz@ensteduld unnnindymidsiaunngvune
Tnaiinannisuanwiljifianisaiansfnwuaznalniduguasuunatedu Fadugiuddyd

lgnisefiunenauardeiauedaleunguazngingluundaly

8. aAUsI8Na

¥
a1

ndeliinsentennsannengringlunisdunsesleyadiuynrarasaniuanudng
wnyululssinalve IngiUIeuiisudiussuunguuevesansIve1andng a1515ussaalus uay

[

MNNI3V84 GDPR Fawan1sAnwilaaninsnefiunenuinguszasrvein1sidens 4 dalanail

MFUL) L 170



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

8.1 da1uzN1NuNIgvesanItulanfnyensuiunanan1sUIAulIwsE I v dyal@

[V e

AuAsasdayadIuyAna W.A. 2562
91Nan13@nwlunsned 1 wudn aadugaudnwienvuvesUssinalvedaniuziiu

TAyaraliuarmnmlsuagyuuumamls snunsesydydfaotugaunuwienyu w.e. 2546 laedl

(v

noUsrasrnantunisIansanwiauseleviaisisay Jlwn1saiunanis@anndivdluninuvang

q

Yo uaegsnan Iy anugfinaazioululIAnvesan tugaudnwenvulugiug “lonyud

1%
(4

UfuRnsiadeansisae” Jeegangldnisinduguaressglunaledd Meduuleuis umsgiumia
3N UAENISUIMSIANTT

wva v

' I3 A a v v qv o v | = &
E]EJNVLiﬂGmJ LiJE]Wf\]ﬁﬁMm‘imﬂUI‘UWi%iW mmmﬂuﬂiaﬂm@%aﬁauqﬂﬂa W.A. 2562 FaUu

[ 4 v |

ngrnenaniildsaduiy “gaiuaudeyadiuyana” nnuszinlaglivenaniugiBeiilsuielsl
wanainls aatugan@nvionsuisfesiuaisenii funisduasesdoyadiuyanalusesiv
FAefuasinsgshaensuialy eludunisdalidumsnsdnunanuiunsaendevestoya n1s
wisradmiduasesteyadauyana (DPO) msdminsUsdunanszmudunisdunsasdoya
(DPIA) wazn13dnsiena1sn1sufiAnunguune lnenguanedlannuaiuinisanizrienalnneu

a

Usuedafatednadadaseastsesandunlunalmnnils

¥
vad a 2 Y] = = oy

HalunsJuRnifiadufe an1dugauAnwionyudldediaausulssinu yaaing uay

)

Tassadrefiugrumanalulad fesuunufununsufifnungransduasesteyaluseduiet
psRnsdamndudiiannsanszaoanszdunuludadlduinnsld Tuvasigfuuinsdunsdnuudy
nauyanadilidngldvieddnenmmiaasegiadnda anuuandrsdanaanelfiie “aanulal
donAaadTalaTeding’ seninvanugnengringvedan I tugaudnwienyuiusukuuveIng e
Aunsestoyaduyaraiioonuuuludnuazngmnenas

dewFeuiiisuiuavswerandng uaniugaudnwiduaunaziianiusfusadnsll
wanemmlswudeniu uasgladalid uuiujifiamenianisfing druviisnuiiuguaseng
Information Commissioner’s Office (ICO) ifipadusni1sUszyndlindnnisues UK GDPR 1ot
donnd It uUTUNYoIIMIINeduuaran tun1sAnuilaenss v aisnsussdealuy wl
dan1Uugaudnwiionvudiulngazdaniuziduui¥gndana us Personal Data Protection

Commission (PDPC) léimvi Advisory Guidelines for the Education Sector iieusulindnnisves

ngvEnenansiiinsauiuan vz uoan AN

MFUL) L 171



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

o
[

sty Jaymmdnvesuszinalvedadladuiisanisivusaaiuzvesaatugandnuvionay

[ aa 1 (J av ¥ q = a 1Y =) a a wa Y <) 1
Wulifuanaliuaismmls LLaZiII@L‘IJ‘ULWEN{jQJMWL‘Ux‘Wli‘WEJ’]ﬂiﬁi’e]L‘Uﬂﬂ"liﬂ{]Uﬂ%@ﬂﬁﬂ?UULUUi?EJLL‘W\‘I

3

winusidudgvdddasiaiiwesssuuiduguaidwinanalnidenlesnguunenaradiduuiunnia
Msfinw faunsaudasmannisvesnguunefuasesteyadiuynnadadungminenans Tiaenndes

fluiusia anvazianssy wazdedrinddasiadwesaaiugaudnuienyusraudussuu amuly

o | a

donndeuddlassadaiinaridugiuddgiilugnisiasandisudisuguuuunmsiiuguaves

<9 Y

ansverdnsuazansisnsgasaluslumidedaly ed lWifuunumvesuaufsfienieaia
nsAnwlunsiasuusgavsninnstsduldngmneduasestoyadiuunng

8.2 N33 BULTIBUNININITANATEIUYAH UYAARNUENIIYRIUITNTUALEITITUT]
denlus

wan13ANyTlun197 2 wandliiiiudn widsemalne answeinndng uavansnansdgieelus

aelinguunedunsestayadiuyanaludnvuzilu “nguunenals” (general data protection law)

] L

wWudieiu lawn wseswlyaAduasesdayadiuyana w.a. 2562 voslseindlng ngvuneAuAses

o

o

Yoyadruynnavesannmylsy (General Data Protection Regulation: GDPR) @ stsduldsinu UK

GDPR wa¥ Data Protection Act 2018 Tuans1ue1a19ns wae Personal Data Protection Act 2012

[

(PDPA) ¥04a15150u53d9AIUS wrlaseadansfiiuguanagseauresnnsnisAuasedeyaduynng

<3

o o

TuniansAnenauiianuwanssiuegeliveday

]

A1d “Tassadanisindugua” Tuid dlavunefafisanisiniisnuiiuguaniungvung

Wi ynuaTINde (1) unumkaggunavesmidisnuifiugualuniseenuwiufud (guidelines)

'
a wvada i

(2) Maenleaseninangmanewuniumnuiiiamneaindi waz (3) nalnatuayudaljuRneaey

Wiauauteyaansaujifaunguineldegiamnsauiuusunvesfianssuty 97

va v

lunsdlveauszimalng uinsesudyaRdunsestoyadiuyuana w.a. 2562 8A1munlid

v 9 Y

ANZNIIUNISANATETBYaduyARaLlumsuiiugua wazddinnuauznssunsduases
Toyadruyanadudiaivany wiunumvemiisaudinandiasadunisiiugualudeialy
Tndeldfiuwuuivsennspruanziideuleamannisveangruneduuiunvesanitugaudng

sghufuszuu dwaliandugaudnwiensudssfinnuwazdinguneluldnelsnseudestunie

'
[ o o

gsfamily GealidnwarAanTsuwasanudssiutayaunneisiuegeitdud Ay

27 @LLmﬁﬂﬁad sector-specific governance Ty Information Commissioner’s Office, Education Data: Guidance
for Universities and Colleges (1749350 16).

MFUL) L 172



Nyensifmans uninerdeusdimvads U9 9 atduil 2 (hsngnaw - Suneu 2569)

lumalSsuiieu ansveraninsniels UK GDPR wag Data Protection Act 2018 wilagldy
ngrunenalduieiulsemelng us Information Commissioner’s Office (ICO) laaiuuug
Ufudanizdmiunianis@nereg1aduszuy Wy Education Data Guidance wag Sharing
Personal Data in an Emergency - A Guide for Universities and Colleges e‘i"faa%mamiﬂszqﬂﬁ%
wdn lawful basis n15v8AUFULeN (consent) ndna1sannislddeyawind sudu (data
minimisation) WazuIAsN1sA AL UAIUABAABYe It ey aluuSUNYBILMIINEFBIAY

a va v {

andun1sfnwlagnse wuiliadenaidisananuliudueulunisfinungming uazanaiy
dedlunslinuBusenlumnuduiusiidnuazsunaliaunasenivaniuduindnw?
lwiuesfeniu a1s15usgasnlusnigle Personal Data Protection Act 2012 (PDPA) l¢1
w1 Advisory Guidelines for the Education Sector 1ag) Personal Data Protection Commission
(PDPO) Fspsounguviamdnnissuandudinsia wu nisudsinguszasduaznisveauBusenan
thiFsutaziunases uazanasmsfumusiunsasnsvesdoya Wy msiusnw msihane uas
msdamsmndeyatiivalurIunvesaniudnwegaanziazas dwalvanitunisAnuiiuuamg
UTRTdmaU waransadamsnnuidssiudeyaldegiadussuuinnty
PNMsUTeuiisudana aziuldin mnuwanaadsanseseninUssmelnedudseme
Wisuiieu fldegfinisivielifingmneduasesteyadiuyana mnusiogiiszduvesnisiamn
“Tassadunmsiifugualuumanstu” (multi-layer governance) Saidenlosngmnenatadifuu
UftRanzaansdnwegradususssn lusasiivsmalnedinseglusuuuunisiiuguatuy

v A

“Fuidien” (single-layer regulation) itswinguneusumdundn anuuanadalaseasisiingtn

'
o v a a wva

JuladedAgyfesuneladn melanistadulinsesviydaduasestayadiuyana w.e. 2562 Tu
Uiunvesanntugaunuienvulnedssastinnuliviveunasienudssduma fifnanisdnw
8.3 Yymnsliansveadnvesdeyadiuynnauasdasinaliansisauly (Enforcement
Gap)
NP5 3 uazasedl 4 wudh anndugenfnuienvuiinsusvananadeyadiuynanaves

nauyAraivanvatewarduteu vivteyadiuyaraiilluasdoyadiuyanaidniuseulng ud

% Information Commissioner’s Office, Lawful basis for processing, guidance under the UK GDPR, [Online],
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lawful-basis/
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mszé’wé’maqLmeaﬂmamiﬁmummmgm%uﬁﬂ (national baseline) ATaUARM
oehatiosluussiudeluil

(1) Mmsdwunfnssumsmsinwuazyssinnteyadiuynanaiiieites

(2) m3fmuagumangranelunisuszananadeyaluviunnsinu Taglaifiann
ANNEULDLLTIENDELAE

(3) ndnnaudin1sveANEULeN N1sneUANBUEY LavnTiivaLavelend

(4) WWINNNFUIMIIANTENSVR LI eayalusEuUanITUNSANY

(5) MsleudayaduynaalusinUssmeluuiunanusiuiionnisinm

(6) msdamsiadeyaiilualuandugaudnuiensy

N5TLWININGNAING1I9LYIANAINLANFAITIUNITAAIIUNY MUY LATUAIN
LiuswNaNvInY wazanmnudsslunsufiRvesaantugaudnuiienvuetadited iy

10.1.2 NM398NNYUUNEAIRNUTBIMITBNMNBIRNITENTUNIANITAN Y

Y %

lussazend Sgamsiiansannisiddmnanunse s lydaduasestoyadiuynng w.a.

[

2562 Tun1599NNAMUIYEIAUTET W3BNIMUALINTNISNIZd S UA1AN1SAnYT Tneddnvazilu
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ngmneiiaiunazvesrnanstaduldngranewiun fldnguaneioniunrietuneunisduasesans
Y04191v8378YA

NYVINYANUTDIRINAIAITANUA

(1) wihflemzvosmuautoyaluniansdn

(2) nannauamuaNuiuaUaanssvesteyaiansauiudngnnesanity

v 1%

(3) unumuazsnaniiivesdmiiii duasesteyadiuyana (DPO) Tuuium
anUugaudnw

(@) nalnfiuguatarn1sUsEaunuIEnIamhsnumiuLaMuUNIAnyILayau
NsAUATeYaYAdILYAAS

WINTN1IAINAIYIBETUANLL N WUTdla uavaduatunsalunsUAuly
npmnglunsfiRlFegeiusyansnmbeiy

o |

10.1.3 MsthwwimeansnusswannUssendldimangauduusunine

= (% [

AU ATIANYILLINIVBIENTIVRININTHAYAITITUTFARLUT laglanizunum
YRINUIBNUAIAUAKS WU Information Commissioner’s Office (ICO) uag Personal Data
Protection Commission (PDPC) &sfimsdaviuuiufifiamzdmiumeanisinuegiaduszuy

a8l n1sduwwImsnasUsemanidlulszmelnearsidunisussendids
lassaiazdeuleuns winninisansloudanatialaenss W

(1) M3daviuujiRanizaiansnyilaemhenuiiuaia

(2) MINmUIMUUTBSURAZULIMNIRsgIUALUsEN AT g (privacy
notice) WagAuBugaudmiutinAne

(3) msmmuanalnatuayuddnnswasianedauiantugaudnwm

(4) N3a519ANUTINTDTENINMUIB UM UL UTBYAFIUUARALATNUIBIY
AugANANY

wwInRenaveslinIsduasesdeyaduyaratun1AnsAnwlnedenndoaiu
wnsguana lnglidaiuuunmengminewaglasaiisvesantuaaudneenvulneg

10.2 sgRvanduanufneenyu

10.2.1 msfmusuleuigiaziuilfuifneluiidaau
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aoUugaudnuenyuaisimusulevieiunsfuasesdoyadiuynnaogialuany
Snwaldnus TeadoulostudnuarAanssumsnisdnuuaznisuimssanisnelu ieadraniny
dlasmdulussdnsuazanauidssnnsufoanliaenndesiungmane

10.2.2 Msvimunlassasnsiiuguadeyadiuyananisluaau

st mihiiduasesdeyadiuyana (DPO) pg1adunianis Sassnmzhay
sunsAuasesdoya uazimuanszUIuMsUsEEunIEssudeya (DPIA) Wieadeszuuiiy
guaneluiiduenninuazasivaeuld

10.2.3 MsUsunszniunsUssnanatayalidenndesiung g

an1fuasusuuenszuaunaiu 1 Jawe wasleudeyadiuypaaliifinnnulusda
Wnladne waswangauiunguivestoya lnsaniensaldeyavesiieivastayaseuln saudedn
Tidszuudaiuenansiazduiinnsujifaungmnesgiaduszuy

10.2.4 M3ENTLAUNIATFIUNNIANATEITOYAGUINTFIUAING

Woiaduaiuenuindefonazanauidsadeaniy anfugaufnwiienyuais
fiansununsgiusiuauiunsUasndovestoya 1w ISO/IEC 27001 w3 auuInIasiiy

cybersecurity inUsggndldmugiunsimundneninyaainsynszauagssieiiles
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ALIn ATANIAY, A1BBUNENUNNEEAIUURANRNBLINTY, (NFIVIN: TEyeuau, 2558).
uAs 165509, Anuudiuda: Anuda ARg AN wazsauIMsEansAuAsastayaday
yanatuUszmalng, (Nanw: fivwag, 2557).

faa a = o

unea Unsalfilind, Anwnvaudrunavesaandugaufneienyuniunszsnyiyaa

anlugauAneanYU W.A. 2546, (NFUNN: UNTINEIRBATUNY, 2551).

v a a

UT330 Aenziuf, wanandiainw eafvdndesanuasdnasiananduuyed, fiuiasd 5

a

(NN Teyeywid 2558).

Yoy

Uf WeudnganuazaAne, Thailand Data Protection Guidelines 3.0: wuqufjiatngiuns
Auasasdayadiuyaag, (Naunn: AudITengruneuarnsinu AnelAaEns unainsal
UNNINEGY, 2563).

a

Asnay Snlval, Wanisvasaantugaunwienvuluuszmalne, Gnentinusaseansnuiudin
ANEATANENS JUIAINTANMINENTY, 2558).

gud 29390, nMaRmUInganen1siAUguaNIAIgILNMSANEYB I e dBLenvulneta i
danndadiuAauynETuAIIUANALIIRI8NTITATUINITYBIR B U UINSAN, 115E0S
fmans, U1 48 atuil 3 (2562), wih 528-553.
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Abstract

This research aims to identify approaches and measures for establishing Thailand's
space industry promotion fund by analyzing operational approaches of various countries
across three main groups: space superpowers, space-advanced countries, and space-
developing countries. The research findings indicate that the United States maintains the
most efficient administrative management system, characterized by a clear legal framework,
diverse financial support mechanisms, and public-private partnerships. Meanwhile, China has
developed a hybrid system that integrates state control with private sector engagement,
emphasizing comprehensive development in research and development, investment, and
infrastructure. Japan prioritizes the basic policy of the Space Strategy Fund, focusing on
transportation, satellite, and exploration activities. Furthermore, the study found that the
level of space development is not the sole determinant of having a comprehensive policy
framework, but rather depends on strategic planning and each country's commitment to
infrastructure development. Regarding recommendations for Thailand in establishing an
efficient space industry promotion fund, the country should adopt: the United States' and
Philippines' approaches in legal and regulatory frameworks; China's approaches in
administrative management structure and fundraising; Japan's approaches in flexible policy
implementation; and should establish clarity in legal frameworks with emphasis on
developing clear legal frameworks and infrastructure, appropriate management and
organizational structures. Moreover, the establishment of Thailand's space industry
promotion fund should integrate best practices from various countries while considering the
country's context and capabilities. This should commence with clear policy and legal
frameworks, efficient administrative management structures, and systematic budget
utilization for space industrial infrastructure development in alignment with long-term

national development strategies.

Keywords: Space Activities, Fund, Promotion and Support, Space Industry Infrastructure
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1. uni

nowudnaTuAINITINA (Space Activities Promotion Fund) foiiduiaiesdeddnyse
nsfdufaniseaniaegadsdu eglsny Ussndlvedsliineiinsnaniisnemuiinaiiogig
Fauslunfnuessuunii funsusfauenssumsulsvseinieuianinuad we. 2551 auis
Haq0u uarluinsnmsmanguinefiisateatuduenia fau wuasiinsfnsdieude
uIstsJLLasmmmi’iﬁwmidqLﬁ%mﬁfuaqmﬁlmﬁumﬁﬂﬁgﬂ N1390N15 waeynse NslETnenanu
duasuRaniseamavesinaUssme etuldlumsfinsannsdadanesmudaaiuAaniseaned
winnzauiulssinalng ImsJﬁﬂmmﬂﬁaaﬂwﬂmwmmsﬁﬁmﬁumsaﬁfnauumsmﬁm& NN3INNNT
waznsliaenesudaaiuAaniseinaveswinaUssina (FsUsznoudae HaUTud duu asnsmsy
Usznvudu anszeninn diuma uazdneandsn) ﬁgaﬁ”lé’ﬁﬂw3é’mﬂa;mﬂszLWﬂaaﬂLfJu 3 naunaniu
msfiny Gl (1) nauUssmAvMELIINaiuaINTA (Space-Faring Nation) léiud ansgeuim Fu
wardu Wesmnmsduduisnisenategtuiiamnududounasiesnsiuamugs Inslamznns
famaluladuaglnssaseiug iy iy ssuunsoudiennia s wazanideana anudimne
sunsiusanailfuiazszmadesiannnalnnsaduayumansGuiivssansamiiiesessu
N3LAUlAYR9EAaINNTINDINIA (2) ﬂq'mhzmﬂﬁﬁmmﬁﬂwﬁmwﬁmmmﬁ (Emerging Space
Nation) l#ur d¥aimafisadumsamunsnisifetugauaznsiauimealuladiidaududou uay
dniwudiniyjariuduaiunisamulusuiuunuiudessninsssmalunineinia TaTadad
Tassmsimenmaniuagnsinuimeluladiiugiu TasnisinsauuauuazLeUnAinduluuysanis

Aysfuanuannsalunsuadundnuazuoundindunisgsia wag (3) nguuszimaridawamn
n131u8In1A (Non Space-Faring Nation) léun AaUTudAldauddyfunisiauilasass
flugiuuaznisairedammuannsafiuguiiosesfunsifivinegisinnsslanliviaifentu 2 ngu
Uszmadsnanlagidaiign

fiail annsfinen nudh nalnnisdrasssuvssanudmiunemuludasdssimaasiouly
wufaszsumsiiaumanaluladuazimnedemsmansiwanmatunungudseima Tneding
Fansnomulugtuuulassnsviefanssuilianudidyfunisaiaussgsalunmsianniuansng
fu el fseiuddyie mslideiiunemuluisngulssmaiuulindeulosiussuuiina
uianssuandy Tngluladndnegigan1satuayunian1siiy wasauiansiauImingnsuyyd
nslidUsne Lagnsaaeietneanusiile feagiiounisuesningmuean sagREMNTTY
9IN1ABE19ATUAT AmumuAIan TareUssmalvety uumwazInAINsdaaiLazaayY
Aannsoanianslussduseninassmanazsed v senanzannsadaglidsemalnednnsdaii

wuIUlguIgkaziIAsNIsiA gt unIsIaf e udLasuianIseIn AN Yalaukasiuale 5IuN9
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MOUAUBINTIHOAINNABINITVRINIATY NMALBNYY kavn1AdIudY 9 MAgItesiunsanlufanssy

NesueINMAvaIlsEmalnglsegeliusyanSantas Ussansualusunan

2. ulsnsuazsnsmaisaiunssannamudasufansaanalusinssame
2.1 mj:aJ‘Ui:L‘VlﬂaJmé"lmﬁ)m\iﬁﬁua’m’lﬂ (spacefaring nations)

2.1.1 anigawisng

ansgowsnududseinaindiuianiseaniaveslan Ined National Aeronautics
and Space Administration (NASA) i uniasaundnlunisaniunisfiadiueiniavesdseine
Tusausrionslud a.a. 1958!

1) wleneiisafunisdads nsdans waz/vie n15lddnenesuduasy

Aanseania dwduulevisdiunisdunagnsuimsnamunes NASA du fudunisnieldnsou
nguineuarseiiouvesiguranans el manenanlunisaduayunisvauingimansway

walulagoane nsdaasunisddiusinvesniaenau waznisinwanududiidiueiniaves

v s o

ansgeniinn? Feusznauluse (1) sunsdamualselond Aiuvasolsndnunanauuseana
Uiz Ilesudnassainigant (Congressional Appropriations)? wagdaineldannisluinisuas
n1seuanldinalulad (Technology Licensing and Service Fees)” mw?qei’ﬂﬁmﬁ'mnuﬁ’u
aawnvu (Public-Private Partnerships) Sudusnnisuvaselfifanuddadintu’ 2) funs
dnn1sneeu anlunisiag NASA aelanisimiuguavesanineunsa® lunismiuauanisldsng
suUszan NASA fimsdndsangnssunsvansyedifiunuimuazatifiuandraiu Tnonmznssunms
manlFuA NASA Advisory Council (NAC) Fadsznausnegifeasayainuannuansanvn simtihild

AUsnyuardoiduanuziieanuulouisuazuuay’ (3) sumsiiuihviasdniedunamu lag

! National Aeronautics and Space Act 1958 (amended through 2020) 51 U.S.C. § 20101.

2 National Aeronautics and Space Administration, Strategic Plan 2022-2026 2022 https://www.nasa.gov/wp-
content/uploads/2023/09/fy-22-strategic-plan-1.pdf?emrc=fflale

®> U.S. Government Accountability Office (GAO), Actions Needed to Improve Cost Estimation and Oversight of Space
Development Programs: GAO-20-314 2020.

% National Space Council, A New Era for Deep Space Exploration and Development 2020.

> National Aeronautics and Space Administration, Public-Private Partnerships for Space Capability Development:
Driving Economic Growth and NASA’s Mission 2014 <https://www.nasa.gov/wp-
content/uploads/2015/01/NASA_Partnership Report LR 20140429.pdf> accessed 22 June 2025.

¢ National Aeronautics and Space Administration, NASA Policy Directive (NPD) 1000.0C: NASA Governance and
Strategic Management Handbook 2020.

" National Aeronautics and Space Administration, NASA Advisory Council (NASA), <https://www.nasa.gov/nac/>
accessed 8 February 2025.
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NASA sifumsifiunwuazidndrefunesmunelissuudauazmansnaeuidulunmuannsgiu
Y8353U1aNa18 INETTUUAINEIR09d0AAa 03U Federal Financial Management Improvement
Act (FFMIA) tlag Government Performance and Results Act (GPRA) S?fﬂLﬂUﬂg‘Vimsﬁﬁmum
UINTFIUNITUIMITNITRULAZNITTIBNURANTANTUNUTBIMUIBNUSTUIANA1E Uag (4) Auns
19918n0MU A 0IAAATBINUYNTANARS LA LR UL UNATUBINIAYEIUSELNA (National Space
Strategy) kagfaeIUNTEUIUNTRTULavoRSRMuTEIUNSTgInseuUssanavasszuIanans
TnedinisiamunazUszifiunanisldaisegradusruu weliiuladnnsldaredulusgqai
UsgansnmuaziinUselenigegaronisimunianisesmeavesyseing’

2) smsmaieatunsdags n1sdanis waz/mie nislddinosmudaay
Aaniseania dmsuinasnisieatunisdade nsinns wag/vde nsldanenemudaasufanig
pIMAYeIansFelEn Weatuayunsiauingimansuazmaluladennia msdaaiunisiidiu
FWVBINMALNTY wazn13inwanudufiiueinmavesanigewin SsUsenauliie (1) funis
dannauselevdl lngansgaiusnidnisinunauinsnisiunsdnmraselesidmiunowudasy
Aamseaniald 2 Usznis Ae (n) madmuaiieulunazdennadlunissauuivaiaonyy 9
Anfiunsnele Space Act Agreements (SAAs) uay (v) n1saseidsunisdafivArsssullounas
5161#1nnsluI s Wy msneaeuluesfiiinns msldddueanuarmnuazgunsaives
NASA msdaeeaaiiiey wagnsliusnisteyanmaiien'® uag (2) MMun1sInNIsNamu ansgeisn
finsimuaninsnis 2 Ysens lawa (n) nisimuangseideuwazdodsdulunisuinisdnnig
suUszIne Sedndunisnelfinseunes NASA Financial Management Requirements (FMR) &g
() miﬁmumﬁi‘?umaumiauﬁﬁLLazmmaa‘UImamﬁ Familun13m1u NASA Project Management
Requirements (NPR 7120.5)" (3) situnisiiusneinazidnitedunesmu tngansgaiuinifinig
AmuaIasN1sAIuNIsusnkazidnanedunamuld 2 Usenis e (n) nisimueszdeunis
WnAnemusruuIudseavesguIanand Fenfiun1sneld Federal Financial Management

System Requirements Way Treasury Financial Manual'? uag (1) N15AIMUAISN1TANATLLAY

® Federal Financial Management Improvement Act of 1996.

? National Aeronautics and Space Administration, ‘Appropriations’ (National Aeronautics and Space Administration,
10 June 2024) <https://www.nasa.gov/ocfo/ocfo-appropriations/> accessed 22 June 2025.

10°U.S. Government Accountability Office, NASA Partnerships: Agency Actions to Better Manage Agreements with
Commercial Partners: GAO-21-542 2021.

" U.S. Government Accountability Office, NASA: Implementing Leading Project Management Practices Could Help
Achieve Mission Goals: GAO-23-105709 2023.

12 U.S. Department of the Treasury, Treasury Financial Manual (TFM) Volume 1: Federal Agencies 2023.
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M529aUNNTIT918uUUS ualny (Real-time Budget Tracking System)® wag (4) arun1sldane
now Ingansgawsniinsiinuauinsnisnslginenamudaaiuianiseinald 3 Usenis fie (n)
nsimuanusinisUszifiulasinisiinsounguvatedAnigld NASA Strategic Plan uag Annual
Performance Plan (1) nMsimuadeuluuagdaiimualunisldaiedunu (Funding Terms and
Conditions uag (n) M3alnilszuvAnmuLazUTEIluNanIsIEI189UUsEUNM (Budget Monitoring
and Evaluation System) Tagldsguu NASA's Financial Management Requirements Tunis@nniu
nsldansuuuBealngd™
2.1.2 1513043 gUsEVIVUAY
N13AHIUAINITEINIAYDIATITUS FUTEVIVUTUL D9ANITUTUTOINALYIYIATY
(China National Space Administration: CNSA) 38 [E MK & vihurdiidmusuleunsuas
fufiunsiueimaazegaelinsmiuguaresiguianans dslutrmemssuiinusuleuiesy
oamealdfinsuiuiAsuanmsiianauUssananiaisuideegiaior sndunsdaaiunsiidn
fvesmaensunniu’® lnefleasiden il
1) wleveiieafunisdads n1sians waz/vie n15lddnenaudwasy
Aan1serna ulsunefunesudaasuianiseaniavesiufinisiauneseosneldunuiamun
oamawiend (FFEBTR R difnqusvasdndnifioiiudaniuanansalunisudstusinu
walulaflennievesusema uazaisszuuiinanssiafidedensiaugnamnssueamea ulewe
ﬁmamquﬁ”’amﬁmé}gﬂﬂamu N5UIMIIANTT wagnsidaneiunesueg1aiusednsainte (1) Ay
nsdanmalselowd Sgunaduiinalnnsszaumuiivainvais laedl Government Guidance Funds
JuieIesiloddny uagdsuiadidnasssuuszunnlagnseinussuusuUssanausiuiu lnslawizly

wHuWRILILATgR akasdenuwiafssey 5 UY THuAndsaunana1ueInIa (2) A1un1sinnig

> U.S. Government Accountability Office, Federal Financial Management System Requirements: GAO-21-104648
2021.

% U.S. Government Accountability Office, NASA: Assessment of Major Projects: GAO-23-105709 2023.

1 *%fl:ll: [Yang Jie], Jﬂ[%ﬁ:ﬁiiﬂ ﬁﬂm%%ﬁ%ﬁ@ [Policy-Driven High-Quality Development of
Commercial Aerospace] (':F' IIE#TE( 12 November 2024) <https://www.stcn.com/article/detail/1408514.htm(>
accessed 22 June 2025.

16 %*4—]:% [Commission of Science, Technology and Industry for National Defense], ﬂf[jiji@ ‘“I“

—h’ %mﬁ” [The 11th Five-Year Plan for Aerospace Development], <https://www.ndrc.gov.cn/fggz/fzz\gh/
gjjzxgh/200711/P020191104623381030510.pdf> accessed 22 June 2025.
1 ':F'ilék %;@Fn %% [State Council of the PRC], % RH T I‘Eﬂ%ﬁtﬂﬁmﬁﬂlﬂ{@ﬁﬂk%
%ﬂjﬁ” (2015—20255'5) [National Medium and Long-term Civil Space Infrastructure Development Plan (2015-2025)] accessed
26 October 2015.
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nesnu ogngldiniarnfuguaes CNSA Tasimsdass “Anznssunisuimsnomu” Aduihiindnly
N15M1s0YIALATINIG Annun1slEinedunaamu wasUsediunanisaniuaiu aeldnseues
ngmineuarseideuiiioades Inslamznguuneivnefanisednia uazseidouindonisuims
neewun1n3g'® (3) Mmunsiiusnvuazindieiunsyu dmsuuseiuiidudendenfuauiiuag
Faldusngdoyamennsnisasisay uag (4) amun1slddrgnasu Jugauiunisiauwlu 3 Aumdn
Usgnaunae (n) nsadvayunisidesaziauivalulageinialasinisdnasssvussuiadiun
a01UuIdy M Ine sy warmiiewIdeveady (v) n1samuluuiem startup sruedania nsli
Funuatuayy wagnmslidudaenidesth was () mataunlassadreiugiudmivgnamnssy
gima”
2) smsmiaieaiunsdage n1sdans waz/mie nislddionosudaasy
Aamseana dmsuansnaiedunisdads nsdans uas/mie nsliTenemudaasufianis
pIMAvesUszinady wihiagianuddyedsbsiensatuayunsiamineimansuazinalulad
93n1A NsdsEsunsiidusmvenIaeny wazn1sinwanududiidueinicresdu wivsing
i TuBesiiienfumsdameaausglovd msdnnsnesmu maiuinvuasdndefunesu wazns
l91enemudaasuianisoniavesssmaduty Wudeufertuanutuag Ssldusngdoya
WWELNINNENE T
2.1.3 diu
iesanmsisemadiuagvinunansnruiomthegesindsedulantunsiam
wagnsliusslminnoinavesdsaulan vivlvitdagiulssmaduuidainiunnuweieslnalu
nsimuadmneiesdu “odumeaiianidveiniaiaisalduniegireiniales e

v
1720 ¥ aq% °

Aoy’ daldu nsadiufaniseaniAvesUssinag JuilainisnsmsesvUngiieinianugiu
A.A. 2008 (Basic Space Act) dudunguuiedulouisnisluvesauduui Fedagiudinau
ANzSTULAS (Cabinet Office) vasUsemagUwimthinanlunisivuauleuigaiueiniAwaziiu

guan1sandufanisaueiniavestseina leen “uloulgnugIureINewugnNsAansoIn1eA”

18 Kristin Burke, ‘Understanding China’s Space Leading Small Groups—The Best Way to Determine the PLA’s
Influence’  (CASI/Air  University, July 2022) <https://www.airuniversity.af.edu/Portals/10/CASI/documents/Research
/CASI%20Articles/2022-07-25%20China%27s%20Space%20Leading%20Small%20Groups.pdf> accessed 22 June 2025.

19 ':F' %E%E [China National Space Administration], EF’ E@Ei%ik E[ )—i:ﬁ' [White Paper on
China’s Space Activities] accessed 28 January 2021.

% The Government of Japan, ‘Making Our World Better from Space: A Japanese Astronaut’s Perspective’ (The
Government of Japan, 28 July 2023) <https://www.japan.go.jp/kizuna/2023/07/making_our_world_better_from_space.html>
accessed 1 June 2025.
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(Space Strategy Fund Basic Policy)? il adndrfumnudidguazununislddievesniseniu
AanssumesuenievesUszmedu TneflswasiBun il

1) wlevsiisafunisdads nsdans waz/vie msliiienemuduaiu
Aamseania (1) funmsindenasmu Sidmnefiesssnliussadmane wae w@uadienisussg
W Tnenemugmsmansoinmmzegmelinisiduresesdmsdiseoinmauisnadiu d1n
NUIFLBTHAIUIMIVIA (The Japan Aerospace Exploration Agency, National Research and
Development Agency: JAXA) FafiunthssuvdnvessemadUuiitedidunisnszaeyulunia
#9971 (a space-sector funding distribution)? Ingaziinsinass “drauiuyu” Aldlunis
Jndtenosun Ussana 1 drudueu (220,683,000,000 U ShTmanivdeu al 3uil 23 garau
2567 1397 14.35 1) (2) fun133ANIsNaeu nseuunsaniuny wagnsiamunalsslevd lag
ulevnefiugun WWimstmuaifentu (n) msdansnesyugnsmanseana dsusenoudae fimmna
Tumsdniunsnesugnsmansoinmadieiannimalulad msdnnisnesugmsmanseanidlunis
stunnalulad Taednsdadslusiuuuanenssunisgasis q ey fivszaua uasiden
Wdenaimumalulad wagn13imuakuInslun1sadun1TuTISNomUENsAEnsoINALA
JAXA* Tpgiinsoen “Lmeqmsﬁ%ﬁumiﬁmmzammnamumwﬁdﬁu” (Guidelines for the
Proper Execution of Competitive Funds (December 2021)) & “ngig;ﬁyuﬁzﬁmanmwa"mé‘”u

TuAOUNITUTNITHN 9 TkNEIT89AUNeIYUITeuYeTL” (Unified Rules for Various Administrative

[
[ =

Procedures Concerning Competitive Research Funds (May 2023)) 8nv14 aﬁmiﬁﬁgmwue@mﬂ

fimnudanguinusuldinalinisdnnisnemumennulusda wazgaunsouinduunldindle® uag

2 Ij\] F%rﬁﬁ [Cabinet Officel, ?Eﬁ%@%%é%i‘ﬁ%}‘ [Space Strategy Fund Basic Policy] 2-3 accessed 26
April 2024.

# Ibid 2.

2 (aa) 1210 FED FHERBRES) ZREL. TOEOICLEGREERSE
ZRAICERICIRET 5, REZ(COVT, FTRLUADEXRRBRILELGCREZ
BELDD. EPMIC, B 1 RKARBEOXIEETIEZEBET . TOR. B
EFOFHAHICETIRMEEEL. BUREARE L TEVEXIELT D) e, NE
. FTHRARXBBEESRHR FEERESICSOOLT (EFEE) 200 1 <
https://www8.cao.go.jp/space/kikin/siryoul-1-1.pdf>, accessed 1 Feb 2026; and, %ﬁ%;’k ;'-TE, F7‘37 l/%éﬂﬁfﬂ@
FODHERFMEKI I2D21T 2023 <
https://www.cas.go.jp/jp/seisaku/suisinkaigi/joukyou_dai3/pdf/siryoud.pdf> accessed 1 Feb 2026.

2 Ij\] %ﬁ}ﬁ‘ [Cabinet Officel, ﬁzﬁgﬁjﬁ%%(ﬁ\%zﬁﬁﬁ' [Space Strategy Fund Basic Policy] 17 accessed 26
April 2024.

* Ibid.
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(4) nagvaumsdLdunuiiugiuveanasugnsmanfoania Gasznaudae nsdhulevieiiugiu
wazulguignisaniduns msWasuadasuaznisAniden msdeaiunisiauinalulad uagnis
yumuuleneiuguwasulovismsussgndli uag (a) mssamnuaUsslovivesnamuegnsmans
9IMA NuIn Asfideniinisfnuiiinged Ae Ussiduludeamsdatuwiswausslovivesiidiu
\Aeadias (Handling of Conflicts of Interest?’ (3) fnumsiiusnwuazidndeRuneau wuin 163
msfmuafis () Msfiansansumnuiuasuasugie® wag (1) M3fnwinudu® uas (@) fu
nsldarenesu wuin I8insivuaisnsldaenesuegmsamansoinia Uszneuse giiansii
s Aldiseisians soznansaiuayusUuuunsatiuayy Yssamveamsaduayu spmedluns
Fonauymelunstauimalulad ssuumsdndunsiauinalulad msUszaunuiifeades

AunsaaarAUDsEnINIUsEme MIdan1snsngaunedygn n1sduasunisindedndevedsguia

a

n13fiansand iy SMEs wazaninew nsdaasunadnalugaamnssueinia waznisldiiy
pImrpgsUannnaz

2) wpsmaieafun1sdags n13dans uaz/mie nsldIenaamuensaans
9Ime dwiuimsnsiueIniangluvesUssmadiu aRenfunsdads n13danis waz/vide n1s
THdrenasmugnsmansoIniatiu Ussnousae (1) dunisdndanesyu wuih ngraneeIniaiugu
A.A. 2008 lenvuedia “wmsmsanasunisenyulunisiawasmatliusslovdainiseinia”
(Promoting Outer Space Development and Use by Private Providers) 13lunnnsi 16°! voq
nnuaneatiuil fdnasumaensdlunmsianiwasmadilivsslenianseinia leliauddny

AUNTALESURINTNNATUTIND (9590599 1N T TVEUAILIAIE) INEITRINUNITHAIUILALNTT

% |bid 14-16.

7 bid 14-15.

% |bid 15.

# Ibid 17.

* Ibid 7-12.

*! The national government is to promote private sector's outer space development and use projects (including
research and development), and consider utilizing the capabilities of private providers in order to systematically procure
goods and services when it undertakes projects related to Japan's outer space development and use, in order to strengthen
the technical capabilities and international competitiveness of Japan's outer space and other industries, while also establishing
and maintaining launch sites (meaning facilities for launching rockets), experimental research facilities, and other facilities,
promoting the transfer of research and development outcomes concerning outer space development and use to private
providers, promoting the commercialization of private sector's research and development outcomes concerning outer space
development and use, taking tax and financial measures to facilitate investment in outer space development and use by
private providers, and taking other necessary measures, in view of the importance of the role played by private providers in
outer space development and use.; see, Basic Space Act 2008 art 16.
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dldusglevianiseinavesmiaenvuddusrniudnenim ieiaiuainannuanansalunis
wetusEnineUsena i esdunswaund wiemuEEnInTaias kil ooenunnsNINI
n3duuaran® swdawinsnisdu 4 Asudu wegnguauneoinafiugiu a.a. 2008 eldrimuais
“umsmsauasunITAILaEn519 1T UsElgrianiaeeanIa” (Promoting Advanced Outer
Space Development and Use) 1ilusnnsn 18%2 WQQﬂgwmwaaﬁuﬁﬁaa Wududn nmsdrsineane
wagmsnwifeifeiumeiuineimansoina (2) funisdanisnesuuaznsdnvnayselov
WU Wizﬁwﬂ’zyajaL?w"snﬁ’uam‘msﬁﬁmmmﬂLmeﬁaji!u F117NUILATANUILAIYA A.A.
2022 l¢ivuniia “nsldnguanedidagnisa uidunssulssnaiiigitastuiuganyuedrs
AMll735’ilZﬁ)Elé7yZai/” (Mutatis Mutandis Application of the Law Concerning the Optimization of
Budget Execution Pertaining to Subsidies, etc.) 13luunnsa 24 Imaﬂgwmmﬁ’uﬁ lruseine
Fuuannsodudunsdanisnemuuaznisiamisalselevinesues1umnzaulngeylauie
PowEendng JAXA waztiielfifutunuiddulumsiteussianndananunguseneunisieny
waraviviendevieantiidedu o fvhnmideuazian wenand Seldrmunie “nsduresiidy
amuyu” (Application for grant of subsidies, etc.) 1ilunns 5* veansgsadayal@v dae 1usiu

(3) sunsiiusnenazidndnediunemu wul liusngindinistggffertuiseniusneias

%2 The national government is to take necessary measures to promote advanced outer space development and
use, including outer space exploration, and to promote academic research, etc., related to outer space science; see, Basic
Space Act 2008 art 18.

** The provisions (including penal provisions) of the Law Conceming the Optimization of Budget Execution Pertaining
to Subsidies, etc. (Law No. 179 of 1955) shall apply mutatis mutandis to the subsidies to be granted by the Agency pursuant
to the provisions of Article 18, paragraph 7 .In this case, "each ministry and agency" in the same Act (excluding Article 2,
paragraph 7) is deemed to be replaced with "the National Research and Development Agency, Japan Aerospace Exploration
Agency," "the heads of each ministry and agency" is deemed to be replaced with "the President of the National Research and
Development Agency, Japan Aerospace Exploration Agency," " the State" in Article 2, paragraph 1 ( excluding item 2 ) and
paragraph 4, item 1, Article 7 , paragraph 2, Article 19 , paragraphs 1 and 2, Article 24 , and Article 33 of the same Act is
deemed to be replaced with "the National Research and Development Agency, Japan Aerospace Exploration Agency," and "
the fiscal year of the State" in Article 14 of the same Act is deemed to be replaced with "the business year of the National
Research and Development Agency, Japan Aerospace Exploration Agency.; see, Act on Japan Aerospace Exploration Agency,
a National Research and Development Agency 2002 art 24.

3 Any person who intends to apply for the grant of a subsidy, etc. (including an application for a contract; the same
applies hereinafter) must, as provided for by Cabinet Order, submit to the head of each ministry or agency a written
application that states the purpose and content of the subsidized project, etc., the expenses required for the subsidized
project, etc., and other necessary particulars, together with documents specified by the head of each ministry or agency, by
the time specified by the head of each ministry or agency.; see, Act on the Proper Execution of Budget Relating to Subsidies
(Act No. 179 of 1955) art 5.
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'
wva a

WOndneRdunesugvseansoinmeadunivsedndlilu (n) wszswdyagfinedivesdnisdisaeinia

L Ag 7}

| a ldl ) o v a v v ! a v va ldl o o a
LLVNGU’]WQJ,'L!‘H ANUNUIVYLATWAIUTLAIYIA A.A. 2022 (V) WILIY UEUALNYINUNITAUUNTT

|
v v v

sulsEanaegamnzaniiAndosiutugaryl a.a. 1955 uay (A) Adstedulivesnsesiydn
AeafumssuiunsauUszanaegamngauiiieadostutugamyu a.e. 1955 usogla uay (@)
sunsiaenomu wuin fnsdydAfedu (n) msliaeRugamyuienisdniuau Tuupe
26% yosnsyudyeAisatunsduiunissulssnaegamnganiiisadesiutuganyu a.a.
1955 Tnervualiivinueiesdnsidouarianeania JAXA) asnsseumnguduYesud
\Aertestunisseiuganyumuiidmualuddedsduldvomse ey AReiunisdiduns
suUszuIMeg 1N zanTiA it eed uiuganyy A.e. 1955 TuniniieeureIesAnig JAXA
Audunsle uag () M3Auiuganyu lunns 18 veansyswdygii safunisdniunis
suUszsnaieEnzauiAsdeatuiuganyy a.a. 1955% ldimuslsivivihvesesdnsidouas
Wamneana JAXA) f81unsenidnmsdndulalunsineiugamyudmivuisduvedlasanisd
Aeados TomnaddiidnsAuduganyumndnuduisgluuduiunidiuuiivualy wae 4
S1uvEEIr Iz shuduvosnidnmdsiuduimuarieuisdiu
2.2 njuUszmaiisiaufantimiedueania
2.2.1 anwasdsn
Tutlgudnwudsnlatianuimanthlunsiauinazeewsygiaeinie neganiy

Pz dugudnaisvetgaavngsuedniea el dnwudsnladnisinunuleuieuarnsaunieangrung

% The head of each ministry and agency may, pursuant to a Cabinet Order, delegate part of the affairs relating to
the granting of subsidies, etc. to an organ of the ministry or agency.

The national government may, pursuant to a Cabinet Order, have prefectures carry out part of the administrative
work relating to the granting of subsidies, etc.

The affairs to be carried out by prefectures pursuant to the provisions of the preceding paragraph shall be deemed
to be Type 1 statutory entrusted affairs as provided for in Article 2, Paragraph 9, Item 1 of the Local Autonomy Law (Law No.
67 of 1947).; see, Act on the Proper Execution of Budget Relating to Subsidies art 26.

% If the head of a ministry or agency revokes a decision to grant a subsidy, etc., and if the subsidy, etc. has already
been granted for the part of the subsidized project, etc. that is related to the revocation, he/she must order the return of
the subsidy, etc. within a specified period.

When the head of each ministry and agency has determined the amount of subsidies, etc. to be paid to a subsidized
project, etc., if more than that amount has already been paid, he/she must order the return of the subsidies, etc. within a
specified period.

Where the rescission of the decision to grant the subsidies, etc. relating to the order for return under paragraph 1
is made pursuant to the provision of paragraph 2 of the preceding Article , the head of each ministry and agency may, if
he/she finds that there are unavoidable circumstances, extend the deadline for return or revoke the order for return in whole
or in part, as provided for by Cabinet Order; see, Act on the Proper Execution of Budget Relating to Subsidies art 18.
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dmiumsdnfiufanssunsedna Welvussainguizasdfngn wu duasuamdiuiioszwing
Usgima nsfnwidnueania uaziaueiaiosdenansfuiie@gmulviusznounsiueiniadn
wsmsduianssueamea TaedseasiBendsil

1) wlveiieafunisdads n1sians waz/vie n15lddneneudwasy
Aaniseana anuidsnlavmunliuseinanusglugiugdiaulmivuniionauwviflagasnegiu
dusunus T 85enI 19UTEALUNIABINARUUSENAAIS & NIUAITLARINITAISAN (joint
declaration) nMsdnvimisdeiiiowanininusiuile (Memorandums of Cooperation) 3awiisde
tuiinaudlasaniu (Memorandum of Understanding)”’ fuuseinadu q waglugiugyszina
au13nvesann1nglsy LazedAn13oInIAweYIAglsy wudndnwadsndnsseauuransauiy
avinmglsy wazUszmaaudnannmglsuifiosmdedululasinisoania uasflduaduayums
msululassmsaadsdunazuimsmlumudadiuvestdniasiasilulseme (GDP) voanu™
(1) Arunsdannauslesd wuin anwudsnldadvayuanaimnssueinadandedaiens
wannauLleaza AR EusuRu Ui innssuazfussnounsaelussuuiina
weluladtugeiiiugsfafifendestueniamduiladdy Telinsaduayumenstuuilasenis
agiilelasumuuaziud dniwudinauemnutismdsstiamnuilasinsideluaaidunisin
LATN1ALENYUK U UTTEUALN1TWAILT (R&D) S¥AUTIAAIY (2) AIUNTTIANITNBINY WU
Sniwanddnldfinsatuayunosmu Orbital Ventures Sudunawmuiifsegludnisadsn dadulud
weluladeana fansdnusiuih (e15auasonta Jag eunsaididnnseiing vueud 953n araien)
warduaneun (0115575 NI NsTafudayauasnITUTEIaKE NITSYSTWNUIN 1
pilmans nsdunalan) fae Tnenesuilldsunsimuntulaeduiudussninnediuresizuay
wnw® waz (3) sumsiiuinewazidndreduneamu wazsiumsldanenasmu wui Snwudsnli
FunuR1Y LuxIMPULSE daiduusmszduand viornudiomaeannigeng 4 ileduaiuniside ns

WAL LAZUINNTSU LuxIMPULSE US¥153nn1stagdndnaiuainidanwudsnikasaiunising ESA

*" Deloitte, ‘Luxembourg, a Rising Star in the Space Industry’ (Deloitte) <https://www.deloitte.com/lu/en/Industries/
technology/research/luxembourg-space-industry-companies.html> accessed 1 June 2025.

8 Luxembourg Space Agency, ‘European Programmes’ (Luxembourg Space Agency, 9 September 2019)
<https://space-agency.public.lu/en/funding/european-programmes.html> accessed 1 June 2025.

% |Luxembourg Space Agency, ‘Luxembourg Backs Space Technology Venture Capital Fund’ (Luxembourg Space
Agency, 16 January 2020) <https://space-agency.public.lu/en/news-media/news/2020/space_technology venture
_capital_fund.htm(> accessed 1 June 2025.
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ansoliiunuietemdevivnineddudnisudiniotuuaeln 4 nediueaniaoeng
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2) msnsAeatunsdade n13dnns wag/mie nsliTienemudaady
fAanserna dniwaidsndnmsninieitunisinds nsdanis waz/vmie n1sldIenamudwasy
Aannseania il eatfuayugnaIMnITUBINALALA1TITENRIURINAvRsUsTINAT LA UTRBE

[

aitios Aeil (1) Aunisdammausslevid wudn anwadsnduinsnislaesguiassiauaduganyu

o v a

dusunsitenariauimnedmivlasinisaiassdutanssunndssan Inedue i
Yaqusvasd vwinvesdaias uastnasiay q vl surasiiienisasuuissnissdisdamidunudn
YosnenilslasliAud sunvisvansnsnuazuivn uenaini newuifeursmidnsanddn
(Luxembourg National Research Fund : NRF) §3daviduyuianigdmsuuiumaiueiniesiy
Tasensissonafiiisdadetulm® warldduiiunaausussgdlanendtu Tagliiasinnisasmu
n9n® Fmsundiiuladayana) Werieliuitnanasemenistudiedesiinisamulugunsal

'
wvaa wva a

wazmaluladlonl 92 s9uss 1p9 8 Yoanse vl RnInssueInalatiundyaingslaliuiem
mmaaaﬁm%miﬁmmiamumam@ﬁm%’ui’mﬂummﬂﬁﬁq%ug{'ﬁaqmmﬂié’ (2) ATUNITIANTT
nowu nud nwandsnliiunusng LuMPULSE Tnedesufofmutunouunasenisreusasd
avSdnsan warezdesdauenarsmudunen® lUddinaueimeasnmndsn (Luxembours Space
Agency : LSA) 3aazanunsaadasveiuiuyuld (3) drunisiiusneuazininelunaamu wuii bl
Usingdeyaluduivesussmadnionddn uas (@) FrunislisronesmudaadufoniseInia wui
ﬂiwl’ﬁwmiwgﬁﬁllﬁ'ﬁmﬁaﬁ’u Luxinnovation ka¥ Technoport, Luxembourg-City Incubator,
Luxembourg Space Agency W8y House of BioHealth 3avlUsLATNO198952AULIR Fit 4 Start
deatuayugsivamvaniidunnss waeduuiliuiiian uarliuonamimdnmadudnfoumds
funuszerFusunagnsinaoudaiuyana®

2.2.2 d5aAd

% | uxembourg Space Agency, ‘National Programmes’ (Luxembourg Space Agency, 9 September 2019)
<https://space-agency.public.lu/en/funding/funding-space.html> accessed 1 June 2025.

* Deloitte (n 37).

“ Ibid.

* Luxembourg Space Agency, ‘How to Get Funding’ (Luxembourg Space Agency, 9 October 2020) <https://space-
agency.public.lu/en/funding/terms-of-participation.html> accessed 1 June 2025.

% |uxembourg Space Agency, ‘Acceleration Programme’ (Luxembourg Space Agency, 6 September 2019)
<https://space-agency.public.lu/en/funding/Start-up-programmes.html> accessed 1 June 2025.
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UssimaaunBnavnmelsuiesiuilofululasinisesnia wasiileaduayumsifuguseneunisiy
01meBnde® Tnsfiseazdoadsd (1) funsdamuatsslond wuin dfumainisszauyundn
Jufuanamglsy wWu Horizon Europe,”’ CEl Pathfinder, 1534015 Transition and Accelerator,
InvestEU wazlasans3iEu CASSINI ileatiuayunsiduguszneunsiueinie Taeflasuyuazdes
vidonnasnislimu wazdudunslidulunadeimuanazfoulvvestennas® (2) sunisdans
nesu wui d¥amaldiuals CNES 1dussdnsmdnlumsdanisulouefifsaduianssuednie
TaslannzAanssunsdamiGunudmiuns “arvayy” idanguaisludidnasdnsialaes
CNES® (3) Frunisifiufnuinaidndieiunesu wuin Bivsngdeyaludiuivesussmead g

waz (4) Aun1sldtenamu wudi dsauaainisdnassauyseanns gaei 3.2 uauglsliunnis

% Ministere de 'Economie, des Finances et de la Souveraineté industrielle et numérique, ‘Les premiers résultats
du volet spatial de France 2030 dévoilés’ (Ministére de I'Economie, des Finances et de la Souveraineté industrielle et
numeérique, 7 July 2023) <https://www.economie.gouv.fr/premiers-resultats-volet-spatial-france-2030-devoiles#> accessed 1
June 2025.

% Banque européenne d’investissement, ‘Investissements dans Uespace : une compréhension commune des
besoins d’investissement et de financement pour un secteur spatial concurrentiel en amont’ (Banque européenne
d’investissement, 26 September 2023) <https://www.eib.org/fr/press/news/space-investment-a-common-understanding-of-
investment-and-funding-needs-for-a-competitive-upstream-space-sector> accessed 1 June 2025.

4 European  Commission, ‘Horizon Europe’ (European  Commission)  <https://research-and-
innovation.ec.europa.eu/funding/funding-opportunities/funding-programmes-and-open-calls/horizon-europe_en> accessed 1
June 2025.

% European Commission, Horizon Europe — Work Programme 2023-2025, https://ec.europa.eu/info/funding-
tenders/opportunities/docs/2021-2027/horizon/wp-call/2023-2024/wp-13-general-annexes_horizon-2023-2024 en.pdf
accessed 1 June 2025.

¥ Sénat, ‘Financement de la recherche spatiale’ (Sénat, 19 June 2024) <https://www.senat.fr/rap/r23-697/r23-
697.html> accessed 1 June 2025.
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Aaniseania (1) Aunsdanmatsslend ldusngdeyaludiuidvesussmadinaa (2) duns
IPN13NDINU WU NTTNTILATEFNALAZNIIAAS (ministre de 'économie et des finances) 1Uu
nsgnsrmdnlusssulssnusededmsuuleueeinalunsuma wasulouednlnginazdu

[ [

Sesiiganunidenasiauimiadiuednia® lnedl CNES Wudpuanaamuduaiufaniseanis

a [ (9

dwmiuamsnen lnedudeninns CapDécisif Management ugfuimsdanisnesuuinnssui
Benin “CosmiCapital” isnsatulud w.a. 2561 doun Tul w.a. 2562 UssnanSamaldnad
nesuiiiensasulninieléfe “French Tech Seed” Anilunislae Bpifrance lnodinnssyauiiu
400 &ruglsiitoduiunudmivanmindniumealuladnisimueania® (3) funisifivinwiuas
Dndnedunesnu livnngdeyaludiudvesussmaniaaa uay (@) drunslidisnasu wudn
UsewanSaea Tne CapDecisif Management axdinniznssunisanudeimauasiadetiefiiisidos
Tinsatuaylusudidn vimndufesdnslitunemuileatuayuludus 9%

2.3 NFUUTENAMAINRININIIAIUDINIA

UszmaauTud dmsummralunsfnuiinseisemaidulud WesannUszina
Aautudidulssmelugiiniaedioins fusenidesdiusamadelutiigtuiinisindiesdniseanea
wistAuariiniseannguaneanuiulfesstaauAsitunisdadsnesuduasuianiseinia
uenant nsdifivsemeRauTudgnidentu Aiteflazasvioulistufanisliauddnyfunsata
Tassadefiugunasdnauannsofiugiu Weseianussmdliintuaenduusn siain1nden
Uszinaluusagnguiiidvsneiiio3suifisuuimsnguneuazuleviedunemuduaiuionis
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0 Ibid.

%! Francois Lecointre, ‘L’espace au coeur des opérations militaires modernes, in Jéréme Pellistrandi (ed), Les
opérations dans ['espace : un enjeu pour la défense (Revue Défense Nationale 2020) 13-18.

%2 Senat (n 49).

** SpaceWatch.GLOBAL, ‘France’s CNES, ESA, And CapDecisif Management Kickoff CosmiCapital Fund For European
New Space’ (SpaceWatch.GLOBAL, 20 November 2018) <https://spacewatch.global/2018/11/frances-cnes-esa-and-capdecisif-
management-kickoff-cosmicapital-fund-for-european-new-space/> accessed 1 June 2025.

% Centre National D'études Spatiales, ‘Financement Space Ticket’ (Centre National D'études Spatiales)
<https://cnes.fr/entreprises/financement-space-ticket> accessed 1 June 2025.

55 KARISTA, ‘From Satellite Systems to Space-Enabled Digital Solutions’ (KARISTA)
<https://www.karista.vc/newspace> accessed 1 June 2025.
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Ul wagilguziduesdnsuimsvesdgunalsemaiauludiiaznausy Wann uagduasulasenns

omawisAfdululuuuwimadeadufuuleuisdiueiniavesUsemail auTud® Tnsianignis

nseusUUsEINALATuaTuayLNIALiuRaNTINeINA (Space Development Funding) Miflesme
uazimnzauesUsemeiiaulud Ineflvwasen il

1) wleneiisafunisdads nsdans waz/vie nslidienemuduaiu

Aannseania 91nMsAnw wud Ussnailauludizudunsevuleuienislivuativayunsdiu

Avnssueania lneisuainnszurunisasinguuneeinianelududusuusniou laglaadunis

a

Weatunuatvayunemudasufianiseinavessemalilunguingaimanieluvesnu uasiivel

I

\ulumandleuresueania (the Philippine Space Policy) fegluinne 2 uazanas 5 veeig

Y] wa

JuaiRainiaveslautud a.e. 2019 weog19lsinu wevrsoiniavesuseimeialdudlulainig

(7]

Mvusluesiiigatunisdnfinamudaaiuianisenialiuseesle
2) 1195NTALINUNITIANT N15TANTT wae/130 N15EI1eNBIUdLEsY
A9N1599N78 1INNIIANYT WUT1 WINTNITALITUNITIART N13TANTT waz/n3e N15ldTenaewu

dsasuianisennevaslsemanauluddu leadunisiaeniuuinsn1siieinunisaiuians sy

[

9In1A Fausznaunie (n) SglnydAnmuauleuisnisiauiwasnsldusslostoiniavesiaulud

]

LazNIaiIesAnITeINANAUTUA wazifioTaquszasAdu a.a 2019 (An Act Establishing the
Philippine Space Development and Utilization Policy and Creating The Philippine Space

Agency, and for Other Purposes or The Philippine Space Act) k& (1) nguasdataduvasUssma

va

Havudinaensusuldsydyafiruaulovienmsvauiwasnisldlselevioinavesiaulud

'
[ =)

wazn13aseesAn1seIn Al aulud uaviieTnguszasddu a.a. 2019 (Implementing Rules and

Resulations of Republic Act. No. 11363 or The Philippine Space Act) il atiunusuld Tned

[ 4

Twazden fail (1) sumsiasinesu wud “Sgdydamuaulouienisiauisasnislduselevd

9INArINaUTud wavn1sadvesdinseimanaulud waviitaingUszasAduy A 2019 w3o 33

UnyalRoanimvesilautud” Mvualvidnisdnse “nesuiauieiniawisidulud” (The Philippine

Space Development Fund) 3u lnglafinunfiaingUssaenrainsdnfineanu’’ wasiuvesunas

5 Quentin Verspieren, Giulio Coral, Budhaditya Pyne and Hiya Roy, ‘An Early History of the Philippine Space
Development Program’ (2018) Acta Astronautica 151, 919-927.

5" Rainier Allan Ronda, ‘PhilSA Ushers in Philippine Space Age’ (Philstar Global, 22 August 2019)
<https://www.philstar.com/business/science-and-environment/2019/08/22/1945447/philsa-ushers-philippinespace-age>
accessed 1 June 2025.
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¢ <

8aAn1sRINANAUTUE uasiiieingUszasAdu a.a. 20197 lanmuninisdanisneamunsesgn

U3133nN15lAe 8119813 (the Director General) ¥9404AN158INARMINANEUTUE waziinis

o =2 £ [

Mvuatansdaninauseleviveanamu® (3) mumsiiusnwiasidndieluneamu wui “nguay

Y v o v wva o

TaUsAvvessemailavdudnmenisusuldsginafivuaulovisniswauiwasnslduss oy

g7}

gInevesilaulud uarn1saintesdn1seineilaulud wasiiioTngussasddu a.a. 2019”7 1adinng
Muupiansfuinydunemuiitzdegninassdid1inauadsuaif (Bureau of the Treasury:

BTY) wazdaiinsimuatanisidndngiunesmuaie® uag (4) sun1sldanegnaau wud “nQuaz

Y v v LY

ToUsAvvesUsEmaANaUTudInen1sUsulESs Tyl anvuaulauieniswauinaznnslauselo v

<3 o

a

gIMAvasiaUTud uazn1sadsesAaniseInaaUTud uasiiteinguszasAau a.A. 20197 wuil 113

T9gRuvasnamuiawiaInNAwsialtud IdudunisluguvessulssanadsednUnunisinass
luves PhisA? wislidulunuingUszasdnanvasnosyuimuoiniauieilauTud® wazdaled

nsimuaienislidaelaves PhilsA Nldsuunantunesmunie®

3. Ainmeiuuiulsuisuaziasmalisaiunsianinasuduaiuianisaamavasysmdlne
3.1 AnmzilsuensiarnemudausiuianisaanavasinsUssmaiiadnanuuldiiy
Uszmdlng
nsfnviUisufisuuloviensindenemuduasuianiseiniavesdnassmauansiidiu
ANLANATTARUAMSE UM ST UDINA
3.1.1 NMITARINGINU NFUUTINALNEUIIILueINA (AvsgaiEm Tu diw)
waznguuszmaiiianufmimsiueina @wadin dfum) fulsviemstainemuiiiaay

waztdugusssn variivszmamdsimumisinueiniaegsilaududdwiauleviendaau dmiu

Uszinelng SuludesimuauleviensdndinamundamusasUjualaas

%8 Philippine Space Act (Republic Act No. 11363) 2019 s 22.

% Implementing Rules and Regulations of Republic Act No. 11363 r 31.

5 Ibid.

5 Ibid.

% Jmplementing Rules and Regulations of Republic Act No. 11363 r 29.

% Jmplementing Rules and Regulations of Republic Act No. 11363 r 5.

% Implementing Rules and Regulations of Republic Act No. 11363 r 30.
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Sy savieneldanudndasiuazuintg Suldnaln Government Guidance Funds wuy PPP
dnnfamauazdnisdinldfunsauayuanannmelsy

3.2.3 1159ANINBINU Useinan199 J3Uuuun1s9nn1TaItuiunvesny
anfsowinidszuududeunslinisiiduresanineansa tne NASA dalaseadadu Mission
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Abstract

This study aims to examine the concepts, theories, relevant agencies, and Thai laws
related to bullying, as well as the approaches and measures implemented by the United
Nations, the United States, the Republic of Korea, and the Philippines. The goal is to analyze
and develop practical guidelines for Thai schools to prevent and address student bullying.
The research employs documentary research, in-depth interviews, focus group discussions,
and comparative analysis. The findings reveal that bullying in schools can occur in various
forms physical, verbal, psychological, and cyberbullying. Thailand still lacks specific legal
measures to effectively address this issue, whereas the countries studied have clear laws and
policies, such as anti-bullying legislation and student support systems. Therefore, the
researcher proposes that Thailand should establish specific laws and school guidelines
focusing on creating reporting systems, providing training for teachers and students, offering

rehabilitation for victims, and emphasizing restorative measures rather than punitive ones.

Keywords: Law; Bullying; Student; School
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msfandululsadeu nsfnwidevesiniviniseng 4 lddreudunsimungvuuunstesiunis

o v a

nauknasTnlulsaseu nasnaunissaniiossrninaniaentu uadsnudedianussinalnedalud
nstyelAnasnisdesiunisnauunassaunlulsassundaiau Ssanguuneiiieitesnuuseuia

NOVUEBIYT WU 1IAT1 293 ANRAFINE BB U RINNY 1INTY 326 v uUTENW UsEuaa

wa ¥

ngveuNRazNaivd 11msT 420 azidin aulUds wsrswdyaiRduaseunn w.e. 2546 WWudu e

fiansandanisufofielilsassuludunisvesnszuiunislunsudlatgymnisndunndadaun

o w =

nWudded1inannguuIen1sAne Wy wersUgRNISANYILEIYRA w.e. 2542 Lazaduudily

VALLAL WA, 2545 USENIANSENTINANEITNNT 1589 ULeU18WazUInsNISUBInUtNS g UNANwINe

v o 1

WA nEia1¥IMkasinTeiu TediAuATAN1IINIEATIEIUTTUVRIIYNIN WA, 2556 UsenIa

1%
&

A1UNNUANENTIUNIINITANITUNUFIU 1589 wleugd1nuANENITUNITNITANYITUN LU

]

Wesnnlddnisimuagiuaniiviensevuiasnisiaiunsaujialavedsuiou geuiens

v v al ]

andufnw a3 nieyrainsniamsdnuilunisudledgminisndunndefounly vinlsidAddou
Lﬁ'm%’aﬂzjﬁm%aﬁawﬁugmmmﬂg%m8§Usaﬂ1uﬂ156ﬁuayuﬂﬂiLLﬁl%ﬂﬁgMﬁﬂﬂiﬂﬁuLLﬂé’Q%’qLLfﬂ,u
Tsaeu dwalviifeteaiannalivdlaluumumihiivesfufoRnunasianudesieniiie
arwsuiiaamngraneld vl Weguuuunisnduundsaunlulsandou fnisverslugnisnduunds
YaunmslauesbsneliiAnmuinaluunummiiivesyrainsmianis@nudednslunismsaaey

=

wazudladgminisnduundafaunuingsly deduinguivasdvesnuideidienisiinnesiuas
ualuzgansnisveslsaseulnglunstesiunazunlelymnisndunnasssnssinisguiowmun
wwanailugnisusuuinguinesesiudmiuldidunseuuazuasnisdmsulsaioulunisudly

Yapmnsnauundsauniidugusssuld

¢ g Augnwiuu, U0 yyneddau waznuns nindunany, ‘nsdnwituidinuienisiaun g gy (SDGs)’ (2566) 6,
NIANTNELYWITIN TAveuNd] 527, 528-544.
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2. uwAnuaznquitieades

2.1 NYEWHUINITNIINFIAN

Erikson (1968) 83Une 71N simnuLsveudndask a1 Tl “Ingamedndeny”
FamnlilldSunmsatuayuiimnzauazdmaroauiunmisesuaitagnginssy Tnslawzlude
Uszoudnw (6-12 V) winaziimuianuanunsawazanuningilalunues minldsunisduasuegn
wanzay usimngnsuinieTeudisulumsavaziinnruidndesuazerananseensiunisndu
undadaungdu videnaeidumievesnsnduundssaunlusaeiegu (12-18 ¥) WnBudumesnu mn
¥ fumsauayuaziinmiuiuadludies LAMINEIANIST e ainAuduaNluun LAY
LanIDBNRIUNgANssININAULAE il ofusufiny nanszvuvasnsgandundsiunluieifnes
ilugdamiuguamdauazarmduiusluteding dudu lsafeu asouata uazquruisansd
unumlunsdaaiuanusiuamsesuailazaivanminadeuiidaaiuniseensu Avumainviany
LaEMIUAAIBaNTILIN loaangAnsTun1sndukndedaunuasiaduaineiauiniImisindantesig
fau®

2.2 WUIAAUAENUYNINFIANING

N e AuTawes (Conflict Theory) ¥as Karl Marx Wagvgei)aain (Labeling Theory) v8s
Howard Becker uag Edwin Lemert® sinsaduneusingnisaimsnduundsfaunlulsadouanyuses
medsan Tnenguianudaudaosiinisnduundedunfunanaulivinfsusululasadimg
Fapy WU AILANFIAATYEIUE e v3etamussn hlugnsTéeiuianadiBudiungui
aantliifuinsnduundsfunifnannssuiunsmadsendinsyaaatndu “gnsgin” vie
“Wwie” %qumaiﬁqﬂﬂaﬁ?uﬂ%fquaﬂisﬂﬁ’aa@ﬂé’aaﬁmmﬂﬁiﬁ% (Self-Fulfilling Prophecy) n15@

nstldanaidesienadnseyiuasmie wu ilagnseyindiuwildusunsnniu uaswmteidndosAuay

I
[

LENFAIINFIAY TIUDINA18UTTEINAIULTISUTALNRANULU IS NWALVINAINIINLD AItU NS

U s

e leisaemguihslidusnmitvesmsnaunndsfwnluddassaiiuas Ufduiusnig
deu FuduiugudAgluniseenuuuinsnisleaiuuazasarnuwiniienlulsaseuegeddy

2.3 WUIRALAZNYRNINYVNY

(%

NANASANSUYWEYUEING (Universal Declaration of Human Rights: UDHR)” wavauetyayn

9

FPe@nSiAn (Convention on the Rights of the Child: CRC) Aillunseuannaddgiiiunisduases

5 B M Newman and P R Newmnan, Development through life: a psychosocial approach (13" ed. Cengage Leaming 2017) 12-60.
¢ K Marx, The Grundrisse (Penguin Books 1971) pp. 272-280, 463-472.
" United Nations, Universal Declaration of Human Rights (UDHR) (United Nations General Assembly 1948).
& United Nations, Convention on the Rights of the Child (CRC) (United Nations General Assembly 1989).
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(%

nAruarAvETuiiuguresmyed Tnslewizandveadnlunisldsunmsuntosnmanduundssaun
yingUuuy sielulanasauaslaneaulall nuuins1 19 ¢ UDHR sszyfuaininlunisuanieenias
N5ANATEINNNTUNINLTILANTazIfindnEaduyana Wnynaudalansiayldsunsuntesan
woAnssudinnamdndas 1y n1nauLNEedann nsanAw uagn1sasazia aadn sy ion
(UNICEF) Itimdnmsfananunvenenalusydnyaitdeansisn (CRO) iendndulsisgnnfmun
ngvaneuazulunefisdoaiumnuuussiedinlunndid fegratu lasinng “Safe to Learn”® isjs
a¥sanmnundennisiseuifivasadonazysmainaugunse luvaeil CRC Faldsuseslul wa.
2532 (1989) lafwuaiusnsdinanguunelisgaddndunisuntedndinnainnisldanugunse
MMINAUUNAITILN waznisuarmUselevd aonndesiueudyyindiednsiin a.m. 1989 1

b2
o a o = 1 = | Y a ad o &

915UnUN I “SennAisudya . Aladeunlassulilul§auaritsiednsianiu wnleawms g

43
o

Liduladuimesameonazdale Ssdesnismsiinyuaznsquaiufitay saudedanisnis
fupsesmangmnefiungauisieusazududn...” fau nfinsevianufinenalisidusedldsu
Tnwsoriauely uasanasmaiiiefluniBenenannsagnianldfudniinssyhanuials
3. wiaeenu ngvanglne uasuudUfuiAnAeatesiunsnduundsioun
3.1%U189U
miefiAgtesiunstesiutazuilutymnisnduundsfunlulsafoudaiansamnum
uas léun d1innsfinu njammamues ddnnuangnssumInIsinwduiiugiu (@wg) waensu
49017 NIENIINAIT1TMAY Lagd 10 nn1sA Nyl nsamnuniuas Tunuinluy
n1sAimuaulguty Wauilasinis wagdnnanssuduaiuanudilaseninaninisey swuiseusy
yaanslianunsadanauaztiomdeinFoulfegramnyan’t vazfiang. Twihidimuauleuns
syiuUszima davhgiluuimatiosiunisnduundsiaun susuyaaIng susIRaT e InsEEn taz
Anmuuszidunanisaidunu'? dunsuauamdn dunumlunisdniuumieuazaiienisdesiuy

atuayugunmdalulsaseu Wusnisagdiu welvaiusne swdadvayuanuidouwazasia

? UNESCO, Safe to Learn: Ending Violence in and Through Schools (United Nations Educational, Scientific and
Cultural Organization 2021).

19 United Nations, ‘Convention on the Rights of the Child. Treaty Series, 1577, 3 (1989) <https://www.ohchr.org/
en/instruments-mechanisms/instruments/convention-rights-child> dudwile 11 unsau 2568.

" pgaummasues, ‘Useniansamnamiuas 3es nmsdaaiudvdidnlulsaieudsiansamnamiues’ @dfansdnm
NTNWUNIUAT, 26 NINHIAN 2565) <https://webportal.bangkok.go.th/public/user_files_editor/66/2565/07/26072565.2.pdf>.

2 ginaunnznssumsmsinuduiiugiu, uleuelsudsudaaansnduunds 2564.; drfneuamenssunmsnsinyidy

gy, giledesiuuazuilulgmnisndunndsluaniufinw 2565.
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w3etneausinilefumissnusing q ioduaiuanimuindounisidousiivasafouaziionase
gunInvesiniseuy
3.2 nguanglng
Mnms@nwmuittagiulssmalnedlifingmnefivusunasnumiemnsnisiony
dwiunsnduundedunlnenss uwidnguanefiansnsothuusulsle e

3.2.1 $g5ITUYYWIANTIVRIUNINTING W.A. 2560

a

muuprdnnsneiudnansanuduuyed 83 @ian wasanuwiniiey vasyanayn

o v o

AU (11931 4, 27, 28) M3nduwndssawnderdunisanilindvduazAnaasannudunyed Sginihande
<@

11m5N3tesTuiiaasaan Rt ouNUasnfewasiiileudmsudniazeIvy agralsinudalis

'
va o a

UnUyefATARUAEITUNINTNITN NG VINELETBLAMMA NI TN ULNAITTETTUY AT 1YRIUINT

£

Ine w.e. 2560 Amuanannisses Anarsanuduiywd uasdnslasunisduases wailiusing

'
va a

undyel A szufaunnsnismenguunefidaiauinasdesaiiunisegalsfiofinmanisainisndy

undefaun madsduldngrnelstuegfunmsieuvesdinihiisgriedtaduldngmnedeenailug
nslfumspuiliaenadosiuluusaynsdl

3.2.2  Usznlanguungaisyn

nsnduundsduniidanusuussannsadandeiuldldnaumasuietu infeenie
(19757 295, 297), AAUUSTUW (AT 326, 328), U9 (11957 392), At smanien @ins 310),
dnn3nd/nsslanming Gnes 334, 337), Mwneu1ans (Wms 278, 287) vilvigdusues Wendeu
$1010 (11951 397) MNASANVINUIINGUINER YN FUNTETITULS WU nMsiiesaniens
viluUsEIMIeuse visenstugiineliindunse ud ldannsalddsfuiunsdinsnduundedauni
laifloeAUsznouveImNRANIeIQYN LU N158BIEEUNI91 MsAdunsdsal nsunasliulsaiou
Tnglddianuguuse viliiindesitemenguineg wmsedidenvenaldannsafiosiacld ninns

¥ o a

nszldidneanuineigileenss saudadunguuneiyaiunisierdignssianuiaunadnuig

Y

Lallgamsnslunsualalemnisnaunnasiaun

va Y

3.2.3 Wizl ARUATDAAN W.A. 2546

v 9

%

wirTwUnyaRduaTasn we. 2546 fundgaAnaneusenisiineadesiunisdesiunay

<

wAlodlymnisndusndadauniin eluusunvesmsundesaianinmdin nisfvunauiuRnveu
vesyARaarrienuiiisates sufunasnydmiviazifindvdidn 91nns@nwn wudn ns
UjURsaiindesinilsds "Uselevdasanveadin’ iuddg sunsdenujifleeldidusssu winvn
auspdlasumaguaiinzanlaglidnisuiuenyd o wa aoruninndany vietlade

aula MsnduunaafiunTuls T ounTaguay Wi NITLEAIAIINTULTINITNNIEUITTAla N3
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feldguTounAnIaleY A drudadenngll et ndwansenusednansuazauUaenieves
< b3 ' ! A a < [ < [J £

AN (119971 22) wagrunsmsnnssueanensedalann lidasidunisnsevilaggunases ag
W3eUARadL N1INAUKNAITIUN W n1sviidiesenie nsdeideu nsnadunieiala dedunis

[ o a

azillanuuIngl Femvuaunadned msudinseydalidanu (Wns 26) audangruieing
wennseyaveniniionansliinanudemesdedeidemsednla 1wy nsmewnsnmvsedoyaves
Lﬁﬂﬁgﬂﬂﬁmmﬁqmu dodarusaulall miﬂsw‘hé’ménﬁaLﬁumiazLﬁmﬁ‘m%lﬁﬂLLazmﬁ]QﬂﬁTmﬁuﬂﬁ
& Ao Y A v oA I ¥ P a @

munguang 11051 2Needundauingunasesdivinnguainliegluaninuindeuivasnsiy
Tngianznistesiunmsnauundesunlunseuaiiuaglsussu mngunasesasiae viseUasudasl
I & A ) v v o a =~ | a wa Y a
winanidumgorasnisnauwnasiaun gunaseseragnaiiuaflugiugliufifinuninn wns 23)
wennifimstmuediunavesdmihnlunisasivdeusazdiemiewnfignazidarsenduwnds 1y
madnluamasululsaieunseniinerdulliedmndumsasdednanlasunnuguuss Nsnauwna
Sunlulsaseuiniinduludneaensidsuialuniading n1susrunsanafudn WINTENAREuNuIm
draglunmstesiunazuilodywinani e 30) sudiang wiedns wiediisadosiunn faq
TRl vinilenuingnazdanieasdeinaglasudunsie nmsiineseninni envdiedniu
N5AZIAEARATARNINVDIAN FIAINANTLNUADAIUUADANBVDLANIALATI (L1M7 33)

3.2.4 WIZS1YUYYAIIAIENI1INITLINAMURANINUABNNIADS W.A. 2550

n1sna uwnasssnlulanesulad wie Cyberbullying 8131019 18A1UA AR

wa 1 v ° i o v v

wszsdnaRinsenisnssianuiiafsfuaeuiomes muanes 14 (1) fivdrdeyaiadng
sruvmeniiamed suduiianazeraneliiAnmuidsmeserdunioUssuuu wagvienuun 16
mamsunsdoyaduyanalaslildsuoygn fudu ngrnedannsolddiduaitunsdinadniu
Usgum wrinmdase vdeinsunsteyadiususiiliaunsomunumginssunisnduundsiund
Huguuvduldiammn wu msfiafuainndudsauesulat msuanseannisaulagliitinedeya
Wiavdensuiiuuszam Ussnoufunmsnisadnusindnwmaegn dsenaldmnzauiugnseyinf
Juenvy

3.3 gllouazuurugun

wamansaunstesiu “mandunndsfaunlusn@nw” vesdiinnuanznssunis
miﬁﬂm%uﬁugm nsEnTdnwsnistnediansedday ndnfe lsedeudaduanuiidifydmdu
nsleuikariauivesdinitey anudasadslulsussuddiunumdaglunmsunlesinteunay
yaanslivasadsnanuguuss oifmg uazfefiiAaduisludtusrsnieuardala n1sad
anmwndeniivasndelulsaFeulsifissdielviiniSouamnsadousldesnadud widanaudes

Y

salayyeing 9 No1AATU WU MINAULARISTIN NsAzlndnS wavaURme Nlannsfnyimud

q
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n1susmsauvaeadelulsaisudeslasunisadvayuainnnniadiu eainduimslsaseu ag
HUnATRY waztiniseu Asiulsassumsiununukazainsnsndanulunistesiukazdnnisany

Uaeniy niauriaseiliuazuiusanasnmsivaiilogneainiays

4. WUINWNITIANITANBIVBENUTLYIYIA waTNININITVRINYUNIBNITANYIVBIANUZIMATY
maudlatyminisndunndeFaun
4.1 WWAMNINITIANTTANBIVRIENUTLU1YA
4.1.1 gilelsaFeudusinsdmiuiin (Child Friendly Schools Manual)
afelssSoududnsdmivdinldsunsiautu Tnefdwididunsfnuves UNICEF

Tngwudnsiin nsfidrwsinveninseu a3 funases wasyuwu lsusewduaninwindeuvasadty

]
¥

UT1AINAUTULTS uenaniifinisfinuslasaiionard unonuufoR wu Ussiduaniwuindon
ManunAly USudiauleuignasnaunisinausuakagsyAfINsAIuNITIANITAINTULSY LAy
Usziilunasgnsdeiles Tnsagudilelsafouiufinsdmiudingnoenuuulvdannudaveu dsanunsn
UsuaslidduusunmeiausssunardsruesusasssimavieriostuldmuuIunve susasive
FsanansognihlulfidunumsdmiulsaFodlumsaauumensujiaifediammnzen'

4.1.2 WuIN19Safe Schools YBIBIANITANTANBIINYIAIENS LAZIMUTTTUUHY

a

dundszunvnn

[ '
)= =

AileilgnesnuuuiioaiauainwianinuIndeuiusimanausulsilulsasey vin

U U

o w

dAggAanIsANduNISHIUNTAMUANLEUIY LagN)MUERNBUTIYARINT kagaT1eIRUTTTULMY
anuansnluanudnwinesuiil et nusisanyssuend Taefilmaneuislivnussmaiiszuy
nsAnwivaends Usiannisndulndefaunuaraugunsilulsafeu'

4.2 apsn1svasngranen1sAnevasisUssmalunisufletyvinisnduundedoun 14

[

fail

) PY

wdsnisAnwld 3 Uszna laun ansgawaiinm a1s15ausginma a1515usgHauTy
4.2.1 d¥3gaLsn
Jymmanduundefaunlulsadsuedullogmddluanigewsni dwansznusieanim

nlauazdnmevestiniFeu SnitsdeneliiAnguassadonindeuiuasiainisve ety duy

SunaansgaLusnuarnulsuNIsAnwdddaninuauinsnisrIvaukasdesi U uNgrE LAY

1 gilolsuseududasdmsuidn (Child Friendly Schools Manual) (UNICEF n.d.); INSPIRE Framework: Seven Strategies
for Ending Violence Against Children
14 UNESCO, School Violence and Bullying: Global Status Report 2019 12-14. <https://unesdoc.unesco.org/ark:/
48223/pf0000246970?posinSet=4&queryld=N-EXPLORE-e859035c-f2a6-4563-8624-a9d11fe0f6dd> ﬁuﬁmﬁa 1 waunIAU 2568.
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1Y

wlgurenateszau Naluseauiguianais (Federal Law) wagseausy (State Law) S9u894UINI
UfjURAveenTeNnT19@nwisn1s (U.S. Department of Education)
4.2.1.1 NYVNEIEAUYIRA (Federal Law)

31nMsAnwINUI Jagduansgensnd Salulingruiesiof1un1snaulnaaswn

Tngtanie lussAvaniussy NviiudasSsadasslunisimuawuiniakazulouienimungauiu

«

@ aa a o

Uunvieshiu lnguneseauaninetesaunsatiduldlalunsdianiy fadl

1) e 9 vesnsesUyaausluis@unsfnel w.e. 2515 (Title IX of
the Education Amendments of 1972)

nsiunsidenuuinanaluaniuding mnnisnauwnaeTawnilanvae
< ] a = Y o a a &
Junisaazidianiang (Sexual Harassment) Tsaisauazdosaniunisuily azduenvgnasing
NNTENTNANYITNT N1TABLALUNIANA NITUUILENTNANA YTansaNazdamanalulsausey
Wnane Title IX

wa =

2) WszURanSwaLllas w.A. 2507(The Civil Rights Act of 1964)

a =

nonunedninaiilsrvuiliiunisidonyUuAuun ugIuveny oua arn
A1EWT YIRS wazine n1snauwnassunigadiludinguinlasunisdunsasungune 1wy N3

NAULNAITINNINTDYIA FaUT ANTINIT UIeTalisunIame 91a1ven1saslnnguue’®

a '

3) 7R 2 VRINTEIVUYYAAUNNITWIIYA (Title || of the Americans

<

€

o

with Disabilities Act (ADA) wag U9 504 maqmmwumﬁ“ﬁuwjammmw W.A. 2516 (Section 504

7

of the Rehabilitation Act of 1973)%

nguunewmaiiguasesinieuidauiinisannisgaidendjuiAnienaduwnas

v [

lsaSsulagniisuvesizdernlillanmuindeuivasndouasiiniien mnlsaseuasiage1agn
esfold dnSvuaunsadeassuiedtnnudninaiiewensenydnyisnisle
4.2.1.2 nviangseauiy (State Law)

v | v Y]

nnuasgiingmnegiunisnauwnasfunlulsasey uianudunawazansnstsduldunnsneiu
Senfnguuneuen Wy dieesn wwawiyend 919e358d wazuadneiille Mvualilsuieudead
wiuUeaiuaE s8N TENINAURN AT IwNAaNNEUTY Turaeiu1esy Wi ueuniu Jumsnis

$puNI

15 U.S. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. § 2000e et seq.)
16 Americans with Disabilities Act of 1990, Title II, 42 U.S.C. § 12132; & Rehabilitation Act of 1973, § 504, 29 U.S.C.
§ 794
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1) nstiAnwn5gineesad
Syaeiidioidumeimomisdaninseulevsetadunn Wetesiu
wagdanisnisnduundslulsaFou dnguunediedn Anti-Bullying Bill of Rights Act (2011)"7 agiiiuld
SngumaneiiinisdmuslfsaSeunsnunnsdnenduwndsdaun (Harassment, Intimidation and
Bullying #38HIB) siaviuieausy LLawﬁ’ﬂLﬁummmﬁﬂaaﬁmﬁaa%ﬁaamwLL’mé'aumﬁL%auiﬁUaamﬁa
2) nsalfnwiguadneside dnisiinuauinsnisnianguanenistesiy
nsnduundsannuaznisidenufUalulsuseudodn Act California Assembly Bill No. 9 vdsain
funguuneigniiiandnlu California Education Code 3091 234-234.6 TnefifngUszasdudniiie
afanmuIndounsiiouifivasnsouazdulinsdmivinGounnau annmsidenufod nsaneny
M59Y ANNTULTS wazn1snduundesaun Tnglvimnuduasesiiawuitnissufienagnidentjua
W TniSeU LGBTQ+, YNSouiiiidewd maut v3ean1nsmefiuansie uenainhveuwnnis
taduldnseuagulsadouspianun mufavmnsaifiatuisluuazuenlsuieu nasnauuulan
seulatl Inawanz Cyberbullying #dlssSeuaunsoasiveinSouiinduundsiuwnanrlosusoulay
191 Facebook, Twitter #38 TikTok #98 ¥z nuI8a1unsANYIVBsd U (LEAS) o aneldnng
M329d@0UVB4 California Department of Education (CDE) W114n52U7UN1T Categorical Program
Monitoring (CPM) it lirnununsnislilsasousnduulovisuazainsnisdeaiunisndunnds
faunogauiaTs yaansvedlsaisudesumsnuesiuiidenunsazidnegisasnds Tsaiouded
nsrulumsiuteseasouiivaiou fsvernaaouaunazudlutam sudemisgnssaluay
naulalenanslisngay uazdulsziumiuduasesdSonsounnmanould nguaneddstmun
wnsnisUesiunazadvayugidons TiufainSeuins uagimualnyd msugnseinAuTuuse
713 California Education Code §48900 34A50UARNN155IUNT1917 919718 uaveswlall saufs
Tnworey1ena California Penal Code §653.2 dmsunisnduundsdaunoalat]
4.2.2 #15130435N 98
nsnduundedaunhlsnFoudutlgmddyuesassassinmaviilidnsusendld
“wsgsvdngiinnenisdesiunazuinsnisdnnisaugunsdulsasen” (Act on the Prevention
of and Countermeasures Against Violence in Schools) iieanuazudlaymfingn suddenudi
darnsnaunndsiaunlulsaisuveanvaldiinaasuulas aifrnusuusuandiiuandiuy

wnnsaingnenulddanznssunisdasindmeinasnmstesiuauguusdulsaiow Winguan

1" New Jersey, P.L. 2010, c. 122 (Anti-Bullying Bill of Rights Act) (signed Jan. 5, 2011).
18 California Assembly, Assembly Bill No. 9: Pupil Rights — Bullying (“Seth’s Law”), ch. 723, 2011-2012 Reg. Sess. (Cal.
2011).
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1 H. Kim, “Application of Social Big Data to Identify Trends of School Violence,” International Journal of
Environmental Research and Public Health, 16(9), 1587 (2019), citing Korean Ministry of Education statistics.
20 Keumjoo Kwak, “Intervention programs in South Korea,” in P. K. Smith, K. Kwak & Y. Toda (eds.), School Bullying
in Different Cultures: Eastern and Western Perspectives, Cambridge University Press, 2016, pp. 350-364.
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2l Republic of the Philippines. (2013). Republic Act No. 10627 (“Anti-Bullying Act of 2013”). Retrieved from
https://lawphil.net/statutes/repacts/ra2013/ra_10627 2013.htm
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Abstract

A denial of benefits clause is a mechanism used to limit the benefits of International
Investment Agreements (llAs) by excluding certain categories of investors who do not meet
specified requirements, even if they fulfill the definition of an investor. Although this clause is
an uncommon feature in investment treaties, it has attracted increasing attention due to its
key role in addressing nationality planning aimed at obtaining investment treaty protection.
To date, host states have invoked such clause in investment treaty arbitration with limited
success, highlighting the need to refine the clause to make it more effective and responsive
to states’ concerns regarding the implications of investment treaty protection. This study
examines the evolution of the denial of benefits clause and observes that recent international
investment agreements generally expand the criteria for denying benefits while providing
greater clarity on certain procedural and substantive aspects of the clause's application. It is
argued that the denial of benefits clause has developed and become more sophisticated to

fulfill a range of objectives beyond what was initially anticipated.

Keywords: denial of benefits clause, investment treaty arbitration, treaty-shopping, corporate

nationality
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1. Introduction

1.1 Background of the Study*

As many international investment agreements (llAs) define nationality of corporate
investors by relying on the place of incorporation, without denial of benefits clause,
investment treaty arbitral tribunals setting disputes under those agreements have been
reluctant to consider whether there is sufficient economic connection between the investors
and the State Party under whose law they are incorporated or organized. Therefore, corporate
investors owned or controlled by investors of a third Party or by investors of the denying Party
have been considered as protected investors under the applicable treaties. Such problems
of corporate nationality planning to obtain the benefits of the investment treaties can be
partly dealt with by the rejection of an arbitral tribunal’s jurisdiction ratione temporis® or by
the application of abuse of rights doctrine.” However, these options are only available in cases
of corporate structuring or restructuring occurred after the facts giving rise to a dispute has

taken place or when a specific dispute is foreseeable.* Further, their application is not devoid

' This research article summarizes the key points from the author’s complete research study of the
same title, funded by the Faculty of Law, Chulalongkorn University.

2 Phoenix Action Ltd v The Czech Republic, ICSID Case No ARB/06/5, Award, 15 April 2009
(hereinafter ‘Phoenix Action Ltd v Czech Republic’), paras 67-71; ST-AD GmbH v Bulgaria, UNCITRAL, PCA
Case No 2011-06, Award on Jurisdiction 18 July 2013, para 317.

*Renée Rose Levy and Gremcitel SA Republic of Peru, ICSID Case No ARB/11/17, Award 9 January
2015 (hereinafter ‘Renée Rose Levy and Gremcitel SA v Peru’), paras 185-191; Philip Morris Asia Limited v
The Commonwealth of Australia, UNCITRAL, PCA Case No 2012-12, Award on Jurisdiction and Admissibility,
17 December 2015 (hereinafter ‘Philip Morris v Australia’), para 536; Transglobal Green Energy, LLC and
Transglobal Green Energy de Panama, SA v The Republic of Panama, ICSID Case No ARB/13/28, Award, 2
June 2016, paras 102-103.

* Pac Rim Cayman LLC v Republic of El Salvador, ICSID Case No ARB/09/12, Decision on the
Respondent's Jurisdictional Objections, 1 June 2012, para 2.99; Venezuela Holdings, BV, et al (case formerly
known as Mobil Corporation, Venezuela Holdings, BV, et al) v Bolivarian Republic of Venezuela, ICSID Case
No ARB/07/27, Decision on Jurisdiction, 10 June 2010 (hereinafter ‘Mobil v Argentina’), paras 204-205;
ConocoPhillips Petrozuata BV, ConocoPhillips Hamaca BV and ConocoPhillips Gulf of Paria BV v Bolivarian
Republic of Venezuela, ICSID Case No ARB/07/30, Decision on Jurisdiction and Merits, 3 September 2013,
paras 279-280; Tidewater Inc, Tidewater Investment SRL, Tidewater Caribe, CA, et al v The Bolivarian
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of problems and is susceptible to unpredictability. Mechanisms which are grounded in the
treaty are therefore preferred.

The first one is to limit the scope of protected investors by using a cautious definition
of investors requiring substantial or real economic connection between an investor and a
putative home State. The second is to include a denial of benefits clause in a treaty. The
function this clause is to prevent corporate nationality planning by allowing a Contracting Party
to exclude the putative investors having insufficient economic connection with another Party
despite having met the definition of investors of another Party. In practice, States have
invoked the denial of benefit clauses as part of their objection to arbitral tribunal’s jurisdiction,
but they were not successful in most cases which necessitate careful treaty drafting.

UNCTAD’s International Investment Agreements Navigator records 411 out of 2808 llAs
that contain the denial of benefit clause; over half of them were concluded after 2010.° This
suggests that although the denial of benefits clause is not yet a typical element of
international investment agreements, it is becoming a common feature in newly concluded
lIAs. The evidence of the increasing popularity of the denial of benefits clause could also be
found in recent model bilateral investment treaties (BITs) of many States, such as Italy Model
BIT (2024), Canada Model BIT (2021), Bulgaria Model BIT (2023), European Union Model Clauses
for BITs (2023), Belgium-Luxembourg Economic Union Model BIT (2019), Colombia Model BIT
2017, and India Model BIT 2015. Moreover, the denial of benefits clause is one of the reform
elements in United Nations Commission on International Trade Law (UNCITRAL) Working Group
III’s investor-State dispute settlement reform, as part of ‘Procedural Rules Reform and Cross-

cutting Issues.’®

Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on Jurisdiction, 8 February 2013, paras 195-198;
Lao Holdings NV v Lao People's Democratic Republic, ICSID Case No ARB(AF)/12/6, Decision on Jurisdiction
(hereinafter ‘Lao Holdings NV v Laos’), paras 76-78.
International  Investment  Agreements  Navigator  <https://investmentpolicy.unctad.org/

international-investment-agreements/> (accessed 11 February 2026).

¢ United Nations Commission on International Trade Law (UNCITRAL) Working Group ll, ‘Possible
Reform of Investor-State Dispute Settlement (ISDS), Draft Provisions on Procedural and Cross-Cutting Issues,
Note by the Secretariat’, A/CN9/WGlIII/WP253, 30 June 2025.
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1.2 Research Objective

The objective of this research paper is to trace the evolution of the denial of benefit
clause in international investment agreements, including bilateral investment treaties (BITs)
and other treaties which contain investment protection provisions in order to examine how
they have evolved and factors that contribute to its evolution as well as analyse problems
that arise in the application of the clause. This study will provide guidance to treaty negotiators
about current treaty practice on the denial of benefit clauses which could be useful in treaty
negotiations or the amendment of existing treaties.

1.3 Research Methodology

The research is doctrinal legal research which examines the texts of denial of benefit
clauses in international investment agreements and relevant arbitral decisions which interpret
and apply the denial of benefits clauses.

1.4 Structure

This research paper has five parts. Following the introduction in Part 1, Part 2 is to set
the scene by exploring problems of corporate nationality planning and discussing available
legal responses. Part 3 is to introduce the denial of benefits clause, examining its origin, typical
function and important elements of the clause followed by Part 4 will explore recent treaty
practice on the denial of benefit clause. Part 5 concludes this work analyzing key trends and

future direction of the clause.

2. Corporate Nationality Planning Problems and their Legal Responses

International investment agreements provide substantive and procedural protection
for investors of Contracting States. There are various criteria to determine investors which are
juridical persons or legal entities who are entitled to the benefits provided by the agreements

including place of incorporation, seat, and control or the combination of these tests.” When

" Katia Yannaca-Small, “Who is Entitled to Claim? The Definition of Nationality in Investment
Arbitration’ in Katia Yannaca-Small (ed) Arbitration under International Investment Agreements: A Guide to
the Key Issue (2™ ed, Oxford University Press 2018) 234-237; UNCTAD, Scope and Definition (United Nations
2011) 81-84.
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a treaty specifies incorporation as a test of corporate nationality, an arbitral tribunal tends to
consider the origin of capital or control as irrelevant factors. As a result, investors from a third
State or even from the host State can channel their investment though intermediate
companies establish under the law of a State that has an llA with the host State causing the
treaty shopping problems.

2.1 Corporate Nationality Planning Problems

One of the most seminal cases which highlight the problematic situation when an
investor of a host country made an investment in that country through an intermediate
company established in the other Contracting State is Tokios Tokelés v Ukraine.® In this case,
the majority of the arbitral tribunal held that the claimant, a company incorporated in
Lithuania could bring a claim against Ukraine under Lithuania-Ukraine BIT even though the
company was 99 percent owned and controlled by Ukraine nationals. The main reason for
such holding is that the BIT itself only stipulates the incorporation test. If the parties would
like to exclude the entities owned or controlled by host State’s nationals, they could have
included a denial of benefits clause for that purpose.’

Likewise, arbitral tribunals have refused to decline jurisdiction when the claimant is a
company incorporated in a Contracting State but owned or controlled by nationals of a third
State which is not a party to the lIA. For example, in Saluka v Czech Republic, the Tribunal
rejected the respondent State’s argument that Saluka, a company established under the law
of the Netherlands, was not a real investor but a shell company of an Ensglish registered
company.’ In Gold Reserve v Venezuela, the respondent State argued that the Claimant,

despite having incorporated in Canada, had its headquarter in the United States (US) and was

8 Tokios Tokelés v Ukraine, ICSID Case No ARB/02/18, Decision on Jurisdiction, 29 April 2004
(hereinafter ‘Tokios Tokelés v Ukraine’)

? ibid, paras 36-40; The Rompetrol Group NV v Romania, ICSID Case No ARB/06/3, Decision on
Respondent’s Preliminary Objections on Jurisdiction and Admissibility, 18 April 2008, para 82. (a Dutch
company controlled by a Romanian national was entitled to bring a claim against Romania under the
Netherlands-Romania BIT).

Y sgluka Investments BV v The Czech Republic, UNCITRAL, Partial Award 17 March 2006, paras
239-241.
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a shell company of the US based Gold Reserve Corp. Therefore, it was not entitled to the
protection under Canada-Venezuela BIT.! The Tribunal disagreed; it held that had the Parties
wish to require the investor has ‘genuine link” with the State which was the place of
incorporation, they should have included such criteria in the BIT. As the Claimant was a
company incorporated in Canada, it satisfied the definition of investor.'?

The three cases mentioned above highlight the disadvantage of using country of
incorporation test to determine nationality of a corporate investor. Under this test, a company
may claim the nationality of a particular State even though no nationals of that State
participate in the ownership or management of the company and even though the company
engages in no activity in that country. In effect, the company could claim the benefits of the
treaties concluded by that State, despite the fact that it conferred no economic benefit of
any kind on that State. This causes concern for both the investor’s home State and the host
State. The home State might find itself protecting an investor that brings it no economic
benefit while the host State may have to extend protection to investment ultimately owned
by persons from a State that extends no reciprocal benefits to the host country’s own
investors.”® If the treaties simply stipulate the place of incorporation as a corporate nationality
test without further requiring real economic connection with the State of incorporation, the
arbitral tribunals would refuse to consider beyond the treaty text unless there is abuse.*

2.2 Legal Response to Corporate Nationality Planning

Although arbitral tribunals did not totally exclude the possibility of applying a doctrine
of corporate veil piercing, such doctrine is unlikely to be successfully invoked since it could
only be applied in exceptional cases. As suggested by the ICJ in Barcelona Traction Case and
endorsed by the Tribunal in Tokios Tokelés v Ukraine, the corporate veil may be lifted “for

instance, to prevent the misuse of the privileges of legal personality, as in certain cases of

! Gold Reserve Inc v Bolivarian Republic of Venezuela (1), ICSID Case No ARB(AF)/09/1, Award, 22
September 2014 (hereinafter ‘Gold Reserve v Venezuela’), para 251.

2 ibid, para 255.

" UNCTAD (n 7) 82-83.

% Tokios Tokelés v Ukraine, paras 53-56; Gold Reserve v Venezuela, para 270.
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fraud or malfeasance, to protect third persons such as a creditor or purchaser, or to prevent
the evasion of legal requirements or of obligations.’*> Nationality planning to gain protection
under llAs is accepted by arbitral tribunal as legitimate.'®
However, jurisprudence of arbitral tribunals suggests there is some limit on corporate

structuring and restructuring to obtain IIA protection. In the absence of embedded filtering
mechanisms in the investment treaty, the investor’s claim may be rejected due to the
tribunal’s lack of Jurisdiction ratione temporis. In addition, some arbitral tribunals have applied
the principle of abuse of rights or abuse of process to limit corporate nationality planning.

2.2.1 Jurisdiction Ratione Temporis

Corporate nationality planning is acceptable If it is done before the facts which
lead to the dispute occurs; otherwise the investor’s claim would fall outside a temporal scope
of a treaty.!” This principle of non-retroactivity of a treaty has been applied by many arbitral
tribunals to limit investment treaty protection and their arbitral jurisdiction only to investors
that acquire corporate nationality before the facts giving rise to the dispute occurred.'® In
Phoenix Action Ltd v Czech Republic, the facts giving rise to the dispute occurred before the
original investors — the two Czech companies — were acquired by the Claimant, an Israeli
Company, established for the purpose of gaining protection under the BIT between Israel and
Czech Republic. The Tribunal held that it had no jurisdiction ratione temporis in respect of

the events which took place prior to the Claimant’s acquisition of the Czech companies.*

' Barcelona Traction, Light and Power Co, Ltd (Belgium v Spain), Judgment of 5 February 1970,
para 56; Tokios Tokelés v Ukraine, para 54.

' Aguas del Tunari, SA v Republic of Bolivia, ICSID Case No ARB/02/3, Decision on Respondent's
Objections to Jurisdiction, 21 October 2005, para 330.

" Article 28 of the 1969 Vienna Convention on the Law of Treaties.

18 Societé Genérale In respect of DR Energy Holdings Limited and Empresa Distribuidora de
Electricidad del Este, SA v The Dominican Republic, UNCITRAL, LCIA Case No. UN 7927, Award on Preliminary
Objections to Jurisdiction, 19 September 2008, para 105; ST-AD GmbH v Bulgaria, paras 300-314

¥ Phoenix Action, Ltd v The Czech Republic, ICSID Case No ARB/06/5, Award, 15 April 2009
(hereinafter ‘Phoenix Action Ltd v Czech Republic’) paras 67-71.
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2.2.2 Abuse of Rights or Abuse of Process

The doctrine of abuse of rights is derived from the principle of good faith and
has been widely recognized by scholars and international courts and tribunals.?® The
procedural aspect of the abuse of rights doctrine is referred to as abuse of process.?! It
prevents the use of procedural instruments or rights for purposes that are not consistent with
those for which the procedural rights were established. Arbitral tribunals have applied abuse
of rights or abuse of process doctrine in the context of corporate structuring and restructuring
to examine whether the purpose of such transaction was to create international jurisdiction
for a claim where none would otherwise exist, in which case the investor does not deserve
investment treaty protection. In Mobil v Venezuela, the Tribunal considered a corporate
restructuring was ‘a perfectly legitimate goal as far as it concerned future disputes’.? In
contrast, a restructuring to obtain BIT protection for pending disputes would be ‘an abusive
manipulation of the system of international investment protection under the ICSID Convention
and the BITs”.”?

In addition, where the corporate restructuring took place before the dispute
occurred which means a tribunal has jurisdiction ratione temporis over the dispute, the
Tribunal may consider the claimant’s claim as abuse of rights or abuse of process if the
investor can foresee a specific future dispute. As suggested by the Pac Rim Cayman LLC v El
Salvador Tribunal, a corporate restructuring could amount to an abuse of process if ‘the
relevant party can see an actual dispute or can foresee a specific future dispute as a very high
probability and not merely as a possible controversy.””® The Tribunal endorsed the

Respondent’s argument that ‘it is clearly an abuse for an investor to manipulate the

? Jorun Baumgartner, Treaty Shopping in International Investment Law (Oxford University Press
2016) 202; Duncan Watson and Tom Brebner, ‘Nationality Planning and Abuse of Process: A Coherent
Framework’ (2018) 33 ICSID Review 302, 303.

a Baumgartner, ibid 204; John D Branson, ‘The Abuse of Process Doctrine Extended: A Tool for
Right Thinking People in International Arbitration’ (2021) 38 Journal of International Arbitration 187.

2 Mobil v Argentina, para 204.

“ ibid, para 205.

2 pac Rim Cayman LLC v El Salvador, para 2.99; also see Lao Holdings NV v Laos, paras 76-78.
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nationality of a shell company subsidiary to gain jurisdiction under an international treaty at a
time when the investor is aware that events have occurred that negatively affect its investment
and may lead to arbitration.”” In a widely publicized Philip Morris v Australia case which
concerns Australia’s tobacco ‘plain packaging legislation’, the Claimant was company
registered in Hong Kong and was part of Philip Morris corporate group. As a result of the group’s
restructuring decision, the Claimant became the sole owner of the group’s Australian
subsidiaries since February 2011 before the plain packing legislation was passed by Australian
Parliament in November 2011. However, the Tribunal held that from at least April 2010 when
there was joint announcement of the Prime Minister and the Health Minister on proposed
tobacco control measures including plain packing legislation, the Government’s intention to
introduce the law was certain and there was a reasonable prospect that the legislation
equivalent to the Plain Packaging Measures would eventually be enacted. #° The Claimant was
not able to show that the restructuring was done for reasons independently of bringing a
claim. According to the Tribunal, ‘the main and determinative, if not sole, reason for the
restructuring was the intention to bring a claim under the Treaty, using an entity from Hong
Kong.”?" Therefore, the initiation of the arbitration constituted constitutes an abuse of rights.?®

Although the abuse of rights doctrine is well-established in arbitral decisions,
there are some unsettled issues with regards to its requirements which could render them
ineffective. As Watson and Brebner point out, it is unclear what specific risk must be
foreseeable and when it has to be foreseeable.?” In addition, it is unsettled whether the

restructuring must pursue the sole purpose of investment treaty protection as suggested by

% pac Rim Cayman LLC v El Salvador, para 2.100, Also Renée Rose Levy and Gremcitel SA v Peru,
paras 188-193.
% philip Morris v Australia, para 567.
T |bid, para 584.
? |bid, para 588.
% Duncan Watson and Tom Brebner (n 20) 318-319.
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the Phoenix Tribunal,*® or simply be ‘the main determinative, if not sole’ reason as adopted
by the Philip Morris Tribunal.**

Instead of relying on the non-retroactivity principle and the abuse of rights or
abuse of process, it is arguable that the better way to deal with corporate nationality planning
is to rely on a treaty text. First, the definition of an investor covered by the treaty can be
designed to require more substance to the nationality. It might require a company must not
only be incorporated or organized under the law of a Contracting Party, but must also have
seat as well as actual business in that Contracting Party. For example, the Philippines-UK BIT
(1981) Article 1(4) requires that a company be incorporated and ‘actually doing business’
under the law of a Contracting Party wherein a place of effective management is situated.*

Apart from a more cautious investor’s definition, another treaty-embedded
mechanism is a denial of benefit clause. The denial of benefit clause could produce effect
differing from that of the definition clause. While the definition clause automatically excludes
the investors that fail to meet the stipulated requirements under the definition, denial of
benefits clause could have varying effect depending on the treaty text. Therefore, it could be
designed and structured to be more flexible and serve different objectives.”® Moreover, it is
argued that the denial of benefits clause should be preferred as it has several advantages
compared to the abuse of rights doctrine. First, the doctrine is not grounded in the treaty text
and its application is not predictable. As mentioned above, there are still some issues not yet

settled. Second, there is a risk that expansive application of the doctrine can be developed

*® phoenix Action Ltd v Czech Republic, para 93.

* philip Morris v Australia, para 584; Mobil Corporation v Venezuela, para 190; Pac Rim Cayman
LLC v El Salvador, para 2.41.

*2 Article 1(4): The term "company" of a Contracting Party shall mean a corporation, partnership or
other association, incorporated or constituted and actually doing business under the laws in force in any
part of the territory of that Contracting Party wherein a place of effective management is situated. See also
Iran-Switzerland BIT (1998 Article 1(b); Thailand-UAE BIT (2015) Article 1(2); EU - Singapore Investment
Protection Agreement (2018) Article 1.2

** Mark Feldman, Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration’
(2012) 27 ICSID Review 281, 283.
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by investors to claim the abuse of rights by States. Third, the denial of benefit clause
represents a common and express position of the Parties regarding the circumstances in which

the investor should be denied benefits.**

3. Denial of Benefit Clause: Origin, Early Practice and Its Application

3.1 Origin and Early Practice of Denial of Benefits Clauses

Although a denial of benefit clause is a provision that is not commonly found in
international investment agreements, the clause has gained considerable interest in recent
years as a tool to limit the scope of investment treaty protection. The origin of the clause
could be traced back to the Treaties of Friendship, Commerce, and Navigation or FCN treaties,
especially the United States (US)’s FCN treaties, for example US-China FCN (1946).> After
defining term ‘corporations and associations’ as corporations, companies, partnerships and
other associations, created or organized under the laws of the Contracting Parties, Article XXVI

(5) states:

[...] each High Contracting Party reserves the right to deny any of the rights and
privileges accorded by this Treaty to any corporation or association created or organized under
the laws and regulations of the other High Contracting Party which is directly or indirectly
owned or controlled, through majority-stock ownership or otherwise, by nationals,

corporations or associations of any third country or countries.

* ibid 282-283.

** Loukas Mistelis and Crina Baltag, ‘Denial of Benefits Clause’ in Max Plack Encyclopedias of
International Law (July 2019), para 12; Intan Murnira Ramli, ‘Denial of Benefits in Investment Arbitration:
Genesis, Trends, and Application’ in J Chaisse et al (eds), Handbook of International Investment Law and
Policy (Springer 2021) 1013.
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The denial of benefit clause has been incorporated into most BITs and free trade
agreements (FTAs) concluded by the United States.®® The function of the clause is to deny
the benefit to investors and their investment if the conditions provided in the treaties are met
even though the investors might satisfy the definition of investors under the relevant treaties.
Therefore, the denial of benefits clause is a ‘method to counteract strategies that seek
protection of particular treaties by acquiring a favourable nationality’.*’ It is also described as
‘safety measure[s] for safeguarding the principle of reciprocity embodies in investment
treaties’.*®

The examination of US investment treaty practice reveals evolution of the denial of
benefit clause in the US treaty practice. The first generation of the denial of benefits clause
appears in the US BITs concluded in 1980s. * It is different from the clause which is provided
in later treaties in several aspects. First, the clause allows a Contracting Party to deny benefits
of the treaty to its own companies or to company of the other Party. Second, only one
substantive requirement for denying benefits is imposed — nationals of any third country own

or control such company. Third, the denying Party is required to consult with the other Party

* Anne K Hoffmann, ‘Denial of Benefits’ in Marc Bungenberg, Jorn Griebel, August Reinisch and
Stephan Hobe (eds) International Investment Law: A Handbook (Nomos 2015) 599.

*" Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2nd edn,
Oxford University Press 2012) 55.

*% | Mistelis and C Baltag, ‘Denial of Benefits and Article 17 of the Energy Charter Treaty’ (2009)
113 Penn State Law Review 1301, 1303.

* For example, US Panama 1982 Article 1 states:

Each Party reserves the right to deny any of its own companies or to a company of the other Party
the advantages of this Treaty, except with respect to recognition of juridical access to courts, if nationals of
any third country own or control such company; provided that whenever one Party concludes that the
benefits of this Treaty should not be extended to a company of the other Party for this reason, it shall
consult with the other Party to seek a mutually satisfactory resolution to this matter;

See also US-Panama BIT (1982) Article 1; US-Senegal BIT (1983) Article 1, US-Congo BIT (1984) Article
1, US-Morrocco BIT (1985) Article 1; US-Turkey BIT (1985) Article 1, US-Cameroon BIT (1986) Article 1, US-
Bangladesh BIT (1986).
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to seek a mutually satisfactory resolution to this matter®® which is more stringent procedural
requirement imposed in most treaties concluded later.

The denial of benefits clause in later treaties limits the right to deny the benefits to a
company of the other contracting Party and impose an additional requirement that such
company ‘has no substantial business activities in the territory of the other Party.” However,
it extends the ground for denying benefits to the case when a company of the other Party is
owned or controlled by nationals of a third country with which the denying Party does not
maintain normal economic relations.** This ground permits the US government to deny the
benefits to the investor which is owned or controlled by investors from a country to which it
is applying economic sanctions such as Cuba and Libya.*” Later, the denial of benefit clause
includes the case when the investor is owned or controlled by nationals of a third country
with which the denying Party does not maintain diplomatic relations with the non-Party.*’
Some llAs also cover the case that a company is owned or controlled by investors of the
denying Party and such company has no substantial business activities in the territory of the

Party under whose law it is constituted or organized.*

0 US-Panama BIT (1982) Article 1; US-Senegal BIT (1983) Article 1, US-Congo BIT (1984) Article 1,
US-Morrocco BIT (1985) Article 1; US-Turkey BIT (1985) Article 1, US-Cameroon BIT (1986) Article 1, US-
Bangladesh BIT (1986).

# Ex US-Grenada 1986 Article 1; US Congo BIT (1990) Article 1; US -Sri-Lanka BIT (1991) Article 1; US
Slovakia BIT (1991); Romania-US BIT (1992) Article 1; Ecuador-US BIT (1993) Article 1; US-Georgia BIT (1994)
Article XlI; Albania-US BIT (1995) Article Xll; Honduras-US BIT (1995) Article XII; Croatia-US BIT (1996) Article
Xll; Jordan-US BIT (1997) Article XII; US-Viet Nam Trade Relations Agreement (2000) Article 15.

%2 Letter of Submittal dated June 22, 1995 transmitting the US-Georgia BIT (1994) for US Senate’s
consent for ratification; available at <https://www.state.gov/investment-affairs/bilateral-investment-treaties-
and-related-agreements/united-states-bilateral-investment-treaties/> (accessed 16 April 2026).

“ Ex NAFTA (1992) Article 1113; Singapore-US FTA (2003) Article 15.11; US-Uruguay BIT (2005) Article
17.

“ Ex Singapore-US FTA (2003) Article 15.11; CAFTA (2004) Article 10.12; Bahrain-US FTA (2004);
Panama-US FTA (2007) Article 10.12; Chile-US FTA (2003) Article 10.11; Morocco-US FTA (2004).
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Apart from the US llAs, the denial of benefit clause has been incorporated in llAs
concluded by other States such as Canada, China, and Australia® and also been used in
plurilateral agreements such as the North American Free Trade Agreement (1992)*, the Energy
Charter Treaty (1994), and ASEAN Comprehensive Investment Agreement (ACIA) (2009),
Regional Comprehensive Economic Partnership Agreement (RCEP) (2020). The ways that the
denial of benefits clauses are incorporated in the investment treaties vary. While the US-China
FCN included the denial of benefits clause as part of a provision which contains exception
and e><emption,‘17 many US BITs in 1980s and 1990s included the denial of benefits clause in
the provision on definitions.”® In some treaties, the denial of benefits clause also appears in
the provision on the scope of application. For instance, Australia-Philippines BIT (1995) Article

2 entitled ‘Application of Agreement’ states:

3. Where a company of a Party is owned or controlled by a citizen or a company of
any third country, the Parties may decide jointly in consultation not to extend the rights and

benefits of this Agreement to such company.”

To date, the denial of benefits clause appears more often in a separate treaty

provision.”

* Hoffmann (n 38).

% Since 1 July 2020, NAFTA was replaced by the United States-Mexico-Canada Agreement (USMCA)
(2018)

1 US-China FCN Article XXVI; See also 1966 Treaty of Amity and Economic Relations between the
United States and Thailand Article XXl

* Ex US-Panama (1982) Article 1(c); US-Haiti BIT (1983) Article 1(b); US-Ecuador (1993) Article 1(2);
US-Argentina (1991) Article 1(2).

¥ See also Australia-Turkey-BIT (2005) Article 2.

*% Ex United States - Uruguay BIT (2005); NAFTA Article 1113.
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3.2 Structure of the Denial of Benefits Clause
The effect of the denial of benefits clause could vary depending on the structural
design, the scope as well as the requirements that need to be met before the benefits would
be denied.
3.2.1 Automatic or Discretionary Denial of Benefit Clause
Most of the denial of benefits clauses found in IlAs are discretionary clauses,

requiring a contracting Party to exercise the right to deny. They provide that a Party ‘reserves

’51 « 152 «

the right to deny,”! ‘may deny,’® ‘preserves the right to deny’.”> Thus, the investors are not
excluded from the benefits of the treaties even though the conditions for denying the benefits
are met unless a Contracting Party exercises the right to deny.”® The reason why States tend
to adopt a discretionary denial of benefit clause rather than a mandatory clause might be
because the discretionary clause is more flexible and offers the opportunity for the States to
decide if they want to extend the benefits of the treaties to certain groups of investors even
if they might fall with the situations where the benefits can be denied.

In Plama v Bulgaria, the Tribunal distinguished the text of Article 17(1) of the
ECT from the one appearing in Article VI of the ASEAN Framework Agreement on Trade in
Services (AFAS). The ECT Article 17 (1) provides ‘[eJach Contracting Party reserves the right to

’

deny ...” while AFAS Article VI uses the terms ‘[t]he benefits of this Framework Agreement

shall be denied ..." whereas the ECT Article 17 (1) provides ‘[elach Contracting Party reserves

)

the right to deny ...".  The Tribunal considered the latter formulation automatically excluded
the investor from the treaty benefits without requiring a Contracting Party to exercise the right

to deny such benefits.® To exercise the right under Article 17 of the ECT, the State must

> Ex Protocol to the US-Egypt BIT (1986), Energy Charter Treaty Article 17; Argentina-US BIT (1991)
Article 1(2) US-Bolivia BIT (1998); Japan-Vietnam BIT (2003).

>2 Ex NAFTA (1994) Article 1113; CAFTA (2004) Article 10.12; US-Uruguay (2005) Article 17.

** Ex US-Uzbekistan BIT (1994) Article XII.

> Khan Resources Inc, Khan Resources BV, and Cauc Holding Company Ltd v The Government of
Mongolia, Decision on Jurisdiction, 25 July 2012 (hereinafter ‘Khan Resources v Mongolia’) para 419.

5 plama Consortium Limited v Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on
Jurisdiction, 8 February 2005 (hereinafter ‘Plama v Bulgaria’), para 156.
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inform the investor about the exercise of the such right which could be done through publicity
or other notice which are reasonable to the investor.”® This case therefore highlights the
problem that is caused by the discretionary denial of benefits clause and prompt the

reconsideration of the structural design of the denial of benefit clause in later treaties.

> |bid, para 157.
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3.2.2 Scope of Denial of Benefits Clauses

A denial of benefit clause could produce different effect due to the scope of
the clause - the coverage of benefits that will not be granted to the investor. The clause
mostly allows a denying Party to deny the benefits of the whole treaty including the offer to
arbitrate. For instance, the US-Bolivia BIT (1998) Article XII states each Party ‘reserves the right
to deny benefits of the Treaty’. Similarly, Article 10.12 of the Dominican Republic-Central
America-United States Free Trade Agreement (2004) or CAFTA provides that ‘[a] Party may
deny the benefits of this [investment] Chapter’. In contrast, denial of benefits clauses in some
treaties only cover the benefits under certain parts of the treaties. For example, Article 17 of
the Energy Charter Treaty (ECT) contains the denial of benefits clause locating in Part il entitled
‘Investment Promotion and Protection’ and provides that ‘[elach Contracting Party reserves
the right to deny the advantages of this Part to...”. This clause was interpreted as allowing the
denying Party to exclude the benefits provided in Part Il which contains substantive
investment protection only but not the State’s offer to arbitrate.”’

In practice, the scope of the denial of benefits clause has an implication on
the effect of a State’s exercise of the right to deny - whether such denial should have
prospective or retrospective effect. According to arbitral decisions, the right to deny benefits
under the ECT operates prospectively requiring the denying State to notify the investor of
such intention in advance.®® While arbitral tribunals considering the denial of benefits under

other treaties such as CAFTA and US-Bolivia BIT (1998) to operate retrospectively.” The

>’ ibid, paras 148-149.

%8 ibid, para 162; Yukos Universal Limited (Isle of Man) v Russian Federation, PCA Case No 227,
Interim Award on Jurisdiction and Admissibility, 30 November 2009 (hereinafter ‘Yukos v Russia’) para 458;
Liman Caspian Oil BV and NCL Dutch Investment BV v Republic of Kazakhstan, ICSID Case No. ARB/07/14,
Excerpts of Award, 22 June 2010, para 225; Masdar Solar & Wind Cooperatief UA v Kingdom of Spain, ICSID
Case No ARB/14/1, Award of 16 May 2018, para 239.

% Guaracachi America, Inc and Rurelec PLC v The Plurinational State of Bolivia, UNCITRAL, PCA
Case No 2011-17, Award, 31 January 2014, para 376; Pac Rim Cayman LLC v El Salvador, paras 483-490;
Ulysseas Inc v Ecuador, PCA Case No 2009-19, Interim Award, 28 September 2010 (hereinafter ‘Ulysseas v
Ecuador’), para 173.
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difference in the scope of denial of benefit clause under the ECT and other treaties could be
one of the reasons that support the holding that the right to denial benefit under the ECT
could not operate retrospectively whereas denial of benefits of the kind which appear in other
treaties such as US-Bolivia BIT were able to operate retrospectively.®
3.2.3 Requirements for Invoking Denial of Benefit Clauses
Requirements for invoking the denial of benefit clauses can be categorized into
substantive and procedural requirements.
1) Substantive Requirements
The denial of benefits clause has been used to exclude the investor from the
benefits of the treaty on various grounds which constitute different substantive conditions
that have to be met. The denial of benefits clause was originally aimed at excluding the
benefits to an investor which is a juridical person, such as a company, of a Contracting Party
but is owned or controlled by nationals or companies of a non-Party.®" Later, the ground for
denying benefits was more elaborated. For example: NAFTA Article 1113 provides that a Party
may deny the benefits of NAFTA Chapter 11 to an investor of another Party that is an
enterprise of such Party and to investments of such investor if investors of a non-Party own
or control the enterprise and the existence of one of these situations:
(a) the denying Party ‘does not maintain diplomatic relations with the
non-Party’; or
(b) the denying Party ‘adopts or maintains measures with respect to the
non-Party that prohibit transactions with the enterprise or that would be violated or
circumvented if the benefits of this Chapter were accorded to the enterprise or to its

investments’:%? or

% Mistelis and Baltag (n 37) para 80.

8! Ex US-Panama BIT (1982) Article 1(c); US-Haiti BIT (1983) Article 1(b); US-Egypt BIT(1986); Australia-
Philippines BIT (1995) Article 2.3.

52 Early US BITs, such as US-Bolivia (1998) BIT Article XII, refers to ‘the denying Party does not
maintain normal economic relations with the third country’.
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(c) the enterprise has no substantial business activities in the territory

of the Party under whose law it is constituted or organized.’

It is notable that the early denial of benefits clauses focus on the exclusion of
the investor which is owned or controlled by the investors of a non-Party as most of them do
not include the situation when the investor is owned or controlled by the investors of a
denying State. Not many llAs include the right to deny of benefits on such ground.®® Such
ground is included in the 2004 US Model BIT which is the year that Tokios Tokelés v Ukraine
decision on jurisdiction was issued. Since then, llAs often allow a Contracting Party to deny
benefits if (1) the investor of another Party is owned or controlled by the persons of a non-
Party or of the denying Party and (2) such investor does not have substantive business activities
in territory of another Party.®* However, some IlAs stipulate such requirements as alternative
rather than accumulative thus broadening the ground for denying the benefits.®

2) Procedural Requirements

To invoke a denial of benefit clause, llAs may impose the procedural
requirement to notify and/or consult with other Contracting Parties. The procedural
requirement for invoking the denial of benefits clause is diverse. While some IlIAs do not
impose any procedural requirements,®® there are agreements which subject the right to deny
benefits to the notification and consultation requirements.®” Some IlAs impose a more
demanding consultation requirement. For instance, paragraph 1 of the Protocol to US-Egypt

BIT (1986) requires consultation to ‘seek a mutually satisfactory solution’. It states:

1. Each Party reserves the right to deny the benefits of this Treaty to any

company of either Party, or its affiliates or subsidiaries, if nationals of any third country control

8% Ex US-Argentina BIT (1994) Article I(2).

% Ex US-Panama Trade Promotion Agreement (2007) Article 10.12; USMCA Article 14.14.

8 pakistan-Malaysia CEPA (2007) Article 101(2); Singapore-India CECA (2005) Article 6.9.

86 US-China FCN (1946); US-Bolivia BIT (1998) Article XII; US-Argentina BIT (1994) Article I(2).

T CAFTA Article 10.12(2); US-Panama Trade Promotion Agreement (2007) Article 10.12.
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such company, affiliate or subsidiary; provided that, whenever one Party concludes that the
benefits of this Treaty should not be extended for this reason, it shall promptly consult with

the other Party to seek a mutually satisfactory resolution of this matter.®®

In addition, some IlIAs require all Parties to make a joint decision not to extent
the treaties’ benefits to the investor if the substantive requirements for denying such benefits
are met. For example, Australia-Philippines BIT (1995) provides that ‘the Parties may decide
jointly in consultation not to extend the benefits ..." Protocol to Korea-Switzerland BIT (1971)
states ‘[b]oth Parties shall come to an understanding in each case with regard to whether the
interest held by nationals of either Party is a controlling interest permitting to exercise decisive
influence on the company’.

3.3 The Application of the Denial of Benefits Clause

States invoked the denial of benefits clause as part of their objection to the arbitral
tribunal’s jurisdiction in various cases. Most of them are concerned with the application of the
denial of benefits clause in the ECT; other cases involve the application of such clause in
CAFTA and in US’s BITs. Those invocations were successful in very few cases. Arbitral decisions
on the application of the denial of benefits clause highlight several problems caused by lack
of clarity and loopholes in the treaty text.

3.3.1 Substantive Requirements

The denial of benefits clause can be invoked to exclude investors from benefits
under the treaties if they fall within the situations set out in the denial of benefits clauses. In
practice, the ground for denial of benefits that is mostly invoked by a Contracting State in
investment treaty arbitration is the case when an investor which is a juridical person is owned
or control by investors of a third Party and such investor has no substantive business
operations in the Contracting Party under whose law it was incorporated or organized or in
the State Party in which it has its seat. In such case, two accumulative requirements must be

met: the investor is owned or controlled by nationals or enterprise of a non-Party and that

% See also US-Haiti BIT (1983) Article 1(b); US-Panama BIT (1982) Article 1(c)
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the investor does not have substantial business activities in the State whose law it is
incorporated or in whose territories it has its seat.®’

1) The investor is owned or controlled by investors of a third Party

To invoke the denial of benefits clauses, it must be established that the
investor is owned or controlled by investors of a third Party. The problem regarding this
requirement is how to establish ownership or control. The determination of control normally
involves the examination of factual circumstances. Some llAs may include definitions of
ownership and control. Some treaties further provide for factors to be considered as evidence
of control.” For instance, the Protocol of 23 August to the Australia-Argentina BIT (1997) states

that the establishment of control depends on factual circumstances and provides for factual

circumstances that are evidence of control:

3. The following facts, inter alia, shall be accepted as evidence of control:

(a) a level of direct or indirect participation in the capital of a legal person or
of a company which allows for control, such as a direct or indirect participation higher than
50% of the capital or a majority shareholding; or

(b) a direct or indirect control of the voting rights allowing for:

(i) the exercise of decisive power over management and operations; or
(i) the exercise of a decisive power over the composition of the Board

of Directors or any other managing body.

In investment treaty arbitration, several issues were raised regarding the
determination of ‘control’: whether ‘control’ covers both direct and indirect control and at
what level of control that would be examined. According to the Tribunal in Ulysseas v

Ecuador, the parties agreed that ‘control’ in the denial of benefits clause of US-Ecudador BIT

% plama v Bulgaria, para 143.
" For example, Article 14.17 Japan-Australia EPA (2014); Understanding No 3 to Article 1(6) ECT,
Protocol of 23 August 1995 to the Australia-Argentina BIT (1997).
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(1993) means ‘legal capacity to control’.”" However, they disagreed on the issue whether
‘control” must be exercised directly only or can be exercised indirectly. Having considered the
text of Article I(2) which states ‘if nationals of any third country control such company’ and
the definition of ‘nationals’ in the Treaty being referred to natural persons, the tribunal
concluded the notion of control in this Treaty’s denial of benefit clause must cover indirect
control. Therefore, it examined who had the ultimate control over the Claimant ‘at the upper
end of the chain of control of a company’.” In addition, the Tribunal in Big Sky Energy
Corporation v Kazakhstan interpreting the denial of benefits clause in US-Kazakhstan BIT
(1992) suggests that control may be control in law or control in fact.”” However, the fact that
there is a national of a third State funds arbitration does not necessarily mean that person
has control over the claimant. In addition, arbitral funding arrangements which appoint a third
State national as a claim manager do not necessarily transfer control-in-fact of the claimant
to the claim manager.”

In Pac Rim Cayman LLC v El Salvador, El Salvador alleged that Pac Rim was
owned by and controlled by PRMC, a Canadian corporation. Canada is not a Party to CAFTA.

In contrast, Pac Rim argued that its ultimate owners and controllers were US persons who

n Ulysseas v Ecuador, para 168. Denial of benefits clause stated in Article 1(2) states:

Each Party reserves the right to deny to any company the advantages of this Treaty if nationals of
any third country control such company and, in the case of a company of the other Party, that company
has no substantial business activities in the territory of the other Party or is controlled by nationals of a
third country with which the denying Party does not maintain normal economic relations.

2 ibid, paras 169-170.

" Big Sky Energy Corporation v Republic of Kazakhstan, ICSID Case No ARB/17/22, Award, 24
November 2021 (hereinafter ‘Big Sky v Kazakhstan’), paras 251 and 253. Article 1(2) of US-Kazakhstan BIT
(1992) provides that:

[elach Party reserves the right to deny to any company the advantages of this Treaty if nationals
of any third country control such company and, in the case of a company of the other Party, that company
has no substantial business activities in the territory of the other Party or is controlled by nationals of a
third country with which the denying Party does not maintain normal economic relations.

™ Ibid, paras 258-262.
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owned a majority shares of PRMC, its Canadian parent company.” However, the Tribunal did
not agree that Pac Rim was owned or controlled by the US nationals. According to the
Tribunal, US nationality cannot be merely adduced from the fact that the persons have postal
addresses in the US; rather, this issue has to be determined by relevant law.”® The Pac Rim
Tribunal does not resolve the issue if the majority shareholders of the Canadian Company are
actually US nationals, would Pac Rim be considered as being owned or controlled by the US
nationals? It is arguable that Pac Rim might be considered as being controlled by US nationals
since ‘control” is likely to encompass both direct and indirect control.”’

2) The investors do not have substantive business activities in the State
Party

This requirement is quite controversial, and the treaty text rarely provides for
clear guidance especially on the issue of which moment in time that is relevant to assess

whether there are substantial business activities and the issue of whether business activities

of the claimant are ‘substantial’.

(@) The moment in time that is relevant to assess whether the
Claimant has substantial business activities

The arbitral decisions on this issue are inconsistent. In GCM v Columbia,
the Tribunal identified three possible dates that are relevant to the analysis of substantial

business activities'®:

™ Pac Rim Cayman LLC v El Salvador, para 4.35.

" Ibid, para 4.81.

" Cf Jordan Behlman, ‘Out of a Rim: Pacific Rim’s Venture into CAFTA’s Denial of Benefits Clause
(2014) 45 Inter-American Law Review 397, 408 (arguing that even if the shareholders were US nationals, Pac
Rim is owned and controlled by PRMC, a Canadian Company that wholly owns Pac Rim. The Tribunal does
not have to consider the structure of PRMC since CAFTA’s denial of benefits clause focuses on the
‘enterprise’.

"® The case concerns the denial of benefits clause in Canada-Columbia FTA (2008) Article 814(2)
which states:
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- the date at which the request for arbitration was issued;

- the date at which the denial of benefits clause was invoked,

- the date at which ICSID registered the claim.”

Other tribunals’ decisions are divided as to the relevant date for the
assessment of substantive business activities. In Ulysseas v Ecuador, the Tribunal considered
the date of the Notice of Arbitration as the relevant date, since it is ‘the date on which the
Claimant has claimed the BIT’s advantages that Respondent intends to deny’.® However, In
Pac Rim Cayman LLC v El Salvador, the Tribunal considered whether the claimant has
substantive business activities in the US from the date that it was incorporated in the US.®!
Similarly, the Littop v Ukraine Tribunal considered the relevant date is the date at which the
investment was made and/or the period immediately following.® The Tribunal in Big Sky v
Kazakhstan rejected the Respondent’s argument that the date for determining the existence
of substantive business activities should be the date of a request for arbitration, but it was
not decisive on the exact point of time the substantive business activities should be assessed.
Instead, it held that it should analyse business activities ‘more broadly with respect to the
relevant date.”® The Durres Kurum v Albania Tribunal considered the date immediately prior

to alleged measures of the host State as the relevant date’®

A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such Party and to investments of that investor if investors of a non Party or of the denying
Party own or control the enterprise and the enterprise has no substantial business activities in the territory
of the Party under whose law it is constituted or organized.

™ Aris Mining Corporation (formerly known as GCM Mining Corp. and Gran Colombia Gold Corp) v
Republic of Colombia (hereinafter ‘GCM v Columbia’) ICSID Case No ARB/18/23, Decision on the Bifurcated
Jurisdictional Issue, 23 November 2020, para 139.

8 Ulysseas v Ecuador, para 174.

8 pac Rim v El Salvador, para 4.67.

8 Littop Enterprises Limited, Bridgemont Ventures Limited and Bordo Management Limited v
Ukraine, SCC Case No V 2015/092) Final Award, 4 February 2021 (hereinafter ‘Littop v Ukraine’) para 634.

® Big Sky Energy Corporation v Republic of Kazakhstan para 276.

8 Durres Kurum Shipping SH PK and others v Republic of Albania), ICSID Case No ARB/20/37, Award,
26 July 2024, para 339.
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(b) whether business activities of the claimant are ‘substantial’.

The Tribunal in AMTO v Ukraine viewed that the requirement that the
business activities be ‘substantial’ in Article 17 of the ECT refers to the ‘substance’ rather
than ‘form’.2> Moreover, substantial’ does not mean ‘large’ as it is the ‘materiality’ not the
‘magnitude’ of the business activities that matters.® However, the Tribunal concluded without
much explanation that ‘the Tribunal is satisfied that the Claimant has substantial business
activity in Latvia, on the basis of its investment related activities conducted from premises in
Latvia, and involving the employment of a small but permanent staff.”®’

In Pac Rim Cayman LLC v El Salvador, the Tribunal refused to consider
collective activities of a corporate group, affirming that the business activities for the purpose
of the denial of benefit clause must be the activities of the Claimant itself, not the activities
of other companies in the corporate group.®® The Tribunal agreed with the Respondent’s
contention that Pac Rim was simply a shell company, solely owned by a Canadian parent
company. It was established to hold shares of its parent with no office space, no employees,
no board of directors, and no US bank account. Furthermore, it did not conduct exploration
activities and did not pay any taxes in the US.* The Tribunal made it clear that it does not
exclude the possibility that a holding company cannot meet the substantiality requirement.”

In Bridgestone v Panama, the Respondent State, Panama, invoked the
denial of benefits clause in Article 10.12.2 of the US-Panama Trade Promotion Agreement
(TPA) (2007) arguing that one of the Claimants, Bridgestone Licensing Services, Inc (BSLS),

despite being incorporated in the US, was wholly owned by Bridgestone Corporation (BS)), a

® Limited Liability Company Amto v Ukraine, SCC Case No 080/2005, Final Award, 26 March 2008,
para 69.

% ibid.

*" Ibid.

® Pac Rim Cayman LLC v El Salvador, para 4.66.

# Ibid, paras 4.8 and 4.69-4.70.

0 Ibid, para 4.72.

MFUL) & 262



aa s a o ' ) al o a 9
FIFNTUAAARNT NW’]']V]EJ']@EJLLQJW’]V@:N U 9 auun 2 (ﬂiﬂ{]’]ﬂll - 3UIAU 2569)

Japanese corporation, and did not have substantial business activities in the US.”* The Tribunal
did not agreed with Panama’s contention that ‘substantial’ means ‘sizeable’ and that
‘business’ must involve ‘offering goods or services to unrelated parties’.”” Instead, it
considered whether BSLS had ‘a real and continuous link” with the US, the place where it was
established.” The Tribunal found that BSLS carried out substantial activities in the US before
it was taken over by BSJ and continued to be after the takeover.” BSLS’s business activities
concerned the FIRESTONE trademarks. The company derived its income from royalties, which
were deposited into its US bank account, and taxes on this income were paid in the US.” The
income generated from the business activities does not need to be substantial.”® The fact
that many of its activities were performed by its sister company, and outsourced to other
entities, or that its activities were supervised by its foreign parent company with major
decisions made in the parent’s home country, does not prevent the Tribunal from concluding
that BSLS conducted substantial business activities in the US.”’

(c) The geographical location of the substantive business activities

With regards to the geographical location of the business activities, the
Tribunal in Pac Rim Cayman LLC v El Salvador clarified that the Claimant must have
substantive business activities in the territory of the US, which is the State under whose law it
was incorporated, not El Salvador.”® The fact that the Claimant has business activities holding

the shares of its subsidiaries in El Salvador cannot be considered as business activities in the

°! Bridgestone Licensing Services, Inc and Bridgestone Americas, Inc v Republic of Panama, ICSID
Case No ARB/16/34, Decision on Expedited Objections, 13 December 2017 (hereinafter ‘Bridgestone v
Panama’), paras 249-256.

%2 ibid, para 253.

% ibid, para 302.

* ibid.

% ibid, para 296.

% ibid, para 300.

°" Ibid, para 302.

% Pac Rim Cayman LLC v El Salvador, para 4.74.
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meaning of CAFTA’s denial of benefits clause.”” Likewise, in Bridgestone v Panama, the
Tribunal considered whether the ‘a real and continuous link” with the US, the place where it
was established.'®

3.3.2 Procedural Requirements

As most denial of benefits clauses are discretionary clauses, a State must
exercise the right to deny the benefits.!”? However, the issue of when such right can be
exercised against the investor is controversial, especially when denial of benefit clauses do
not expressly deal with such problem.

1) Timeliness for invoking the denial of benefit clause

The timeliness for invoking denial of benefit clauses raises an issue of
how to strike appropriate balance between the investor protection and the State’s interest in
preventing of abusive corporate nationality planning. The arbitral decisions are inconsistent on
this issue and can be categorized into two groups.

The first group involves the application of the denial of benefits clause
of the ECT. Most arbitral tribunals applying the denial of benefits clause of this Treaty viewed
that a State could not deny benefits after the commence of investment treaty arbitration.
They support this position by referring to the treaty objective. However, the arbitral decisions
vary on the moment of time that the State should exercise the right to deny. Some tribunals
held that the right should be exercised before the investor made the investment,'%? while
others decided the benefits should be denied to an investor before a dispute arose.'” These
tribunals often relied on the object and purpose of the ECT to create a predictable legal

framework for investments to support their interpretations'®. However, these interpretations

* ibid.
' Bridgestone v Panama, para, 302.
! Khan Resources v Mongolia, para 419.
192 plama v Bulgaria, para 161; Khan Resources v Mongolia, paras 426-427.
% Ascom Group SA and Terra Raf Trans Traiding Ltd v Kazakhstan, SCC Case No V 116/2010,
Award, 19 December 2013 (hereinafter ‘Ascom v Kazakhstan’), para 745, Yukos v Russia, para 458.
1% plama v Bulgaria, para 161; Khan Resources v Mongolia, para 426.
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cause concerns regarding the practicality for a State to invoke the denial of benefits clause
since a host State would normally be aware of the investors and their situation when they
make request for arbitration.’®
The second group of arbitral decisions applying treaties other than the

ECT. Many arbitral tribunals held that without an express time-limit for denying the benefits,
a denying State could exercise such right any time even after the dispute had arisen but must
invoke such right when objecting to the arbitral tribunal’s jurisdiction at the latest.'® The
Tribunal in Durres Kurum v Albania case relied on the absence of a time limit for the invocation
of the denial of benefit clause and on the objective of the clause to support the conclusion
that the State should be granted a practical opportunity to assess whether or not the
requirements for denying benefits were met and decide whether or not to exercise such
right.’®” However, the arbitral decisions on the timeliness for invoking denial of benefits are by
no means consistent. In Ampal v Egypt case, the Tribunal held that the denying Party must
deny the benefits before a Request for Arbitration was filed and registered with ICSID
Secretariate.'%

2) Notification and/or consultation requirements

Apart from the issue of when the right to deny benefits can be exercised, there
is also an issue of whether there are other procedural requirements to be met before denying
benefits. Some llAs include the requirement that the denying Party must notify and/or consult

with the other Party before denying benefits. In Ampal v Egypt, the Tribunal applied the

19 Cf RSE Holdings AG v Republic of Latvia (Il), PCA Case No 2022-41, Award 28 May 2025 deciding
that the Respondent State could invoke the denial of benefits clause with retroactive effect to the date of
investment. However, at the time of writing, the award is not yet available to public.

1% Flemec v Ecuador, para 7; Pac Rim Cayman LLC v El Salvador’para 4.85; Ulysseas v Ecuador,
para 172; Guaracachi v Bolivia, para 382; GCM v Columbia, para 127 (the tribunal viewed that if the State
Parties want to set out the time limit for invoking the right to deny benefits, they should have specified the
deadline in the treaty text.)

Y7 Durres Kurum v Albania, para 349.

1% Ampal-American Israel Corporation and others v Arab Republic of Egypt (hereinafter ‘Ampal v
Egypt’), ICSID Case No ARB/12/11, para 170.
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Protocol to the US-Egypt BIT which requires that the denying Party, if it considers the benefits
of the BIT should not be extended to the investor by the reason that it is controlled by
nationals of third countries, ‘shall promptly consult with the other Party to seek a mutually
satisfactory resolution of this matter’.!® The Tribunal considered such consultation condition
as mandatory,'® and that Egypt had not yet fulfilled such condition. Although there had been
correspondence between Egypt and the US, there were no consultations between the two
States to seek mutually satisfactory resolution.!! Importantly, the consultation must be done
before the decision to deny benefits was made.'*? Therefore, the denial of benefits to Ampal
was ineffective.!’® The Tribunal pointed out the ‘significant difference’ in treaty language of
the denial of benefits clause in US-Egypt BIT and in CAFTA. According to CAFTA Article 10.12(2),
the right to deny benefits is subjected to consultation requirement according to CAFTA Article
20.4.* The consultation between the two Parties in CAFTA is discretionary rather than
mandatory as in the case of US-Egypt BIT.'™ The Ampal v Egypt case thus emphasizes the
important implication of a procedural requirement imposed by the denial of benefits case

which can impede the exercise of the right to deny the benefits.

4, Recent Practice on the Denial of Benefits Clause

1% protocol of 11 March 1986 para 1.

"0 Ampal v Egypt, para. 148.

" Ibid, paras 149-150.

"2 ibid paras 152-154.

' ibid para 151.

1% CAFTA Article 10.12 (2) states:

Subject to Articles 18.3 (Notification and Provision of Information) and 20.4 (Consultations), a Party
may deny the benefits of this Chapter to an investor of another Party that is an enterprise of such other
Party and to investments of that investor if the enterprise has no substantial business activities in the
territory of any Party, other than the denying Party, and persons of a non-Party, or of the denying Party,
own or control the enterprise.

% |bid, para 156.
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Although the denial of benefits clause has not been widely incorporated in early
investment treaty practice, it appears more often in treaties concluded since 2010. Arguably,
it has increasingly become a prevalent feature of newly negotiated llAs. More States including
Asian States especially Japan, Korea, China, India, and United Arab Emirates have included the
denial of benefits clause in their lIAs. Moreover, the denial of benefits clause has received
considerable attention in the IIA reform effort since it could play an important role in seeking
a proper balance between the State’s right to regulate and the protection of investors’
interest. This Part will examine recently concluded IlIAs focusing on those adopted after 2010
and analyse how denial of benefits clause has evolved in response to problems in the
application of the previous generation of the clause. It will also highlight the expansion of the
situations giving rise to the right to deny the benefits in recent llAs.

4.1 Structural Design of the Denial of Benefits Clause

4.1.1 Discretionary or Mandatory clause

As pointed out in Part 3, the denial of benefits clause can be formulated to be
a discretionary clause or a mandatory clause. The former requires the right to deny be
exercised by a Contracting State whereas the latter will automatically exclude the investor
from the benefits of a treaty if the conditions are met.'* Most denial of benefits clauses are

2117

discretionary providing ‘a Party may deny or ‘the benefits of this Agreement may be

denied’.!'® However, there are many llIAs concluded after 2010 contain terms such as ‘benefits

)

of this Agreement shall not be available to ..., !** ‘the benefit under this Treaty shall not be

"¢ plama v Bulgaria paras 155-158.

" Ex Kenya-Singapore BIT (2018) Article 23; CETA (2018) Article 8.16; Angola-China BIT (2023) Article
17; EFTA-Malaysia (2025) Article 8.14; Japan-Uruguay BIT (2015) Article 28.

18 Ex China-Venezuela BIT (2024) Article 13.

" Ex Columbia-UAE BIT (2017) Article 25; Mauritius-UAE BIT (2015) Article 15; Rwanda-UAE BIT
Article 24; Thailand-UAE BIT (2015) Article 13; Kyrgyzstan-UAE BIT (2014) Article 15; Tarkiye-UAE BIT (2023)
Article 14(2); Article 36.1 India-UAE BIT (2024) Article 36.1; Jersey-UAE BIT (2021) Article 13.2; Armenia-UAE
BIT (2016) Article 15(1)
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120 or ‘the benefits of this Agreement shall be denied to ..."."?! They seem to

extended to...
suggest a trend towards a mandatory denial of benefits clause. These terms suggest that the
investors will not be granted the benefits of the treaties if the requirements stipulated in those
clauses are met. They convey a strong message to the investors that they will not be given
treaty benefits if they fall within the stipulated situation. In addition, some denial of benefit
clauses are formulated in a mandatory language using the terms ‘a Contracting Party shall
deny’ rather than ‘may deny’.!? This formulation appears to oblige a Contracting Party to
deny the benefits if the specified conditions are met.

However, those mandatory treaty languages must be considered in their
context. Some llAs impose procedural requirements to be met before excluding the investors
from the benefits of the treaties which might compromise the effectiveness of the clause. For
example, Thailand-The United Arab Emirates (UAE) BIT (2015) Article 13 entitled ‘Limitation of
Benefits’ provides in its first paragraph that ‘[blenefits of this Agreement shall not be available
to ..”, but the second paragraph requires the denying Party to have consultation with the
other Contracting Party to seek mutual agreement of the Contracting Parties before the
benefits can be denied. ' By contrast, other agreements which contain the ‘limitation of
benefits’ clauses provide for less stringent procedural requirements including notification and

124

consultation with the other Contracting Party," notification the other Contracting Party

%% Ex India-UAE BIT (2024) Article 36.2.

' Ex Slovakia-UAE BIT (2016) Article 9(1).
1% Ex UAE-Zimbabwe BIT (2018) Article 17.
12 Article 13 Limitation of Benefits

1. Benefits of this Agreement shall not be available to an investor of a Contracting Party,
if the main purpose of the acquisition of the nationality of that Contracting Party was to obtain benefits
under this Agreement that would not otherwise be available to the investor.

2. Prior to denying the benefits of this Agreement, the denying Contracting Party shall
consult the other Contracting Party, and upon mutual agreement of the Contracting Parties may deny the
benefits of this Agreement and shall inform such investor accordingly.

' Ex Mauritius-UAE BIT (2015) Article 15(2).
MFUL) I 268



aa s a o ' ) al o a 9
FIFNTUAAARNT NW’]’JV]EJW@EJLLQJW’]Va’]Q U 9 auun 2 (ﬂiﬂ{]’]ﬂll - 3UIAU 2569)

without undue delay.'® Therefore, the effect of the clause will have to be evaluated together
with other requirements of the clause.

In recent treaty practice of UAE, the title ‘limitation of benefits’ is often used
instead of ‘denial of benefits.” It is questionable whether they produce different effect. Since
the procedural requirements provided in the ‘limitation of benefits clauses’ of UAE’s BITs vary
and appear to be similar to those found in ‘denial of benefit clauses’. Some clauses require
prior notification,'?® while others require prior consultation to achieve mutual agreement of
the Contracting Parties to deny the benefits.’?” The latter condition could even be more
stringent than the procedural requirements of many denial of benefits clauses. Moreover,
there are some provisions entitled ‘denial of benefits’ clauses contain similar wording found
in the ‘limitation of benefits’ clause, such as ‘the benefits of this Agreement shall not be

) 128

available to..’,'”® or ‘the benefit under this Treaty shall not be extended to..’'*

or ‘the
benefits of this Agreement shall be denied to ...”."*° Therefore, there seems to be no significant
difference between ‘denial of benefits’ and ‘limitation of benefits’ clauses. What matters is
not the title but the content of the clauses.

Another point of interest regarding the structural design of the denial of benefit
clause is that the clause might contain different language formulations for each ground of

denial. For instance, Jersey-UAE BIT (2021) Article 13 states that:

1. A Contracting Party may deny the benefits of this Agreement to an investor
of a Contracting Party and to investments of such an investor if the investor is owned or

controlled by legal entities or natural persons of a third Party with respect to whom the

12 Ex Hungary-UAE BIT (2021) Article 23(3).

126 Ex Rwanda-UAE BIT (2017) Article 24; Serbia-UAE BIT (2013) Article 14.

127 Ex Thailand-UAE BIT (2015) Article 13(2).

128 Ex Turkiye-UAE BIT (2023) Article 14(2); India-UAE BIT (2024) Article 36.1; Article 13.2 Jersey-UAE
BIT (2021) Article 13.2; Armenia-UAE BIT (2016) Article 15(1).

% Ex India-UAE BIT (2024) Article 36.2.

% Ex Slovakia-UAE BIT (2016) Article 9(1).
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denying Contracting Party adopts or maintains prohibitive measures or measures that would
be violated or circumvented if the benefits of this Agreement were accorded to the investor
or its investments.

2. Notwithstanding any other provision of this Agreement, the benefits of this
Agreement shall not be available to an investor of a Contracting Party and investments of
such an investor if the investor is owned or controlled by a legal or natural person or persons
of a non-Contracting Party and that investor has no substantial business activities in the

territory of a Contracting Party under whose law it is constituted or organized.

This clause seems to suggest that the denial of benefits on the ground of the
existence of prohibitive measures is discretionary whereas the denial of benefits on the ground
of the absence of no substantial business activities is more mandatory.’* It might be argued
that the State Parties intentionally use different formulations so that they would produce
different effect.

4.1.2 The Scope of the Clause

Unlike the ECT, most denial of benefits clauses exclude the benefits provided
by llAs including substantive benefits as well as investor-State dispute settlement. However,
some treaties explicitly state that the benefits of the treaty including the investor-State dispute
settlement will be denied. For example, India-UAE BIT (2024) Article 36 provides that ‘[t]he
benefits of this Treaty, including after the institution of arbitration proceedings in accordance
with Chapter IV of this Treaty, shall not be available to: ...".

4.2 Substantive requirements

Some observations can be made regarding the substantive requirements of the denial
of benefits clauses

First, most llAs still follow previous treaty practice offering the ground to exclude
the investor and its investments from the benefits of the treaties if the investor is owned

or controlled by investors of a non-Party and does not have substantial business

B! See also New Zealand-UAE BIT (2025) Article 10; Georgia-Hungary BIT (2024) Article 20.
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operations in its putative home State. These are cumulative requirements which must be
met.*2 However, some variations can be found.

In some llAs, these two requirements are imposed as alternative, thus broadening the
circumstances in which the benefits can be denied.’*> Some IlAs impose either one of those
two requirements without mentioning the other. For example, Korea-Uzbekistan BIT (2019)
Article 14(2) stipulates that a Contracting Party can deny the benefits if the investor has no

substantial business activities in the territory of the other Contracting Party,"**

even though
the investor may be owned or controlled by persons of the other Contracting Party. This kind
of denial of benefits clause therefore requires the investor to ensure that it has substantial
economic activities in its home State. On the contrary, some llAs allow a Contracting Party to
deny benefits to the investors if the investment is being made by a juridical person that is
owned or controlled by persons of non-Party or of the denying party.”® Accordingly, a
Contracting State can exercise the right to deny benefits although such investor has
substantive business operations in the Contracting State under whose law it is incorporated.
Interestingly, some treaties do not contain the provision allowing the denial of benefits

if the investor is owned or controlled by persons of non-Party or of the denying Party and/or

does not have substantial business operations in the territory of the Contracting State under

132 Canada-Moldova BIT (2019) Article 18; Australia-Uruguay BIT (2019) Article 11; Japan-Bahrain BIT
(2022) Article 25.
133 Article 5(1)(e) of the Protocol to the Agreement Establishing the African Continental Free Trade
Area on Investment (AfCFTA) (2023); India-Malaysia FTA (2012) Article 10.10(2); Pakistan-Malaysia CEPA (2007)
Article 101(2); Singapore-India CECA (2005) Article 6.9.
13 Korea-Uzbekistan BIT (2019) Article 14(2) stipulates that:
2. A Contracting Party may deny the benefits of this Agreement to an investor of the other
Contracting Party that is an enterprise of that other Contracting Party and to investments of that investor if
the enterprise has no substantial business activities in the territory of that other Contracting Party.
See also Korea-Armenia (2018) Article 14(2).
135 Article 5(1)(e) of the Protocol to the Agreement Establishing the African Continental Free Trade
Area on Investment (AfCFTA) (2023), signed but not yet in force; Belarus-India BIT (2018) Article 35(i); ACFTA
(2009) Article 15(1)(b).
MFUL) & 271



aa s a o ' ) al o a 9
FIFNTUAAARNT NW’]']V]EJ']@EJLLQJW’]V@:N U 9 auun 2 (ﬂiﬂ{]’]ﬂll - 3UIAU 2569)

whose law it is established.'*® Their absence might be explained by referring to the definition
of an investor in these treaties which does not only prescribe a corporate investor be
constituted or organized under the law of the Contracting Party but also require further
economic connection to that Contracting Party. For example, Burkina Faso-Canada BIT (2015)
Article 1 explicitly exclude the investor which is owned or controlled by persons of a non-
Party or a denying Party and does not have substantive business activities in the territory of
the Party under whose law it is constituted or organised.137 Therefore, there is no need for
denying the benefits in such case.

Second, there are efforts to clarify certain elements of substantive requirements
which seem to be less explained in previous llAs. Although the denial of benefits on the
ground that the investor of the other Contracting State is owned or controlled by the investor
of a non-Party or of a denying Party and/ or that investor has no substantive business activities
in the other Contracting Party is commonly found in many agreements, there is not much
clarification  especially on the terms ‘control’ and ‘substantive  business
operations/activities’.!*®

Some recent IlAs expressly state that the term ‘control’ include both direct and
indirect control.™®® This clarification appears to follow the interpretation of ‘control’ made by
the arbitral tribunals studied in Part 3.

With regards to ‘substantial business activities’, some IlAs seek to clarify the factors

that should be taken into consideration. For example India-UAE BIT (2024) provides:

1% Burkina Faso-Canada-BITT (2015) Article 19; CETA Article 8.16

1" Burkina Faso-Canada BIT (2015) Article 1 states:

‘investor of a Party’ means a Party, or a national or an enterprise of a Party, that seeks to make, is
making or has made an investment, but excludes an enterprise of a Party if investors of a non-Party or of
the other Party own or control that enterprise and the enterprise does not have substantial business
activity in the territory of the Party under whose domestic law it is constituted or organized at the time of
the events giving rise to the claim;

% Australia-UAE BIT (2024) Article 11; India-UAE BIT (2024) Article 36.1().

% India-UAE BIT (2024) Article 36.1(1) an Investment or Investor owned or controlled, directly or

indirectly, by juridical entities or natural persons of a non-Party or of the denying Party.’
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Substantial Business Activity should be established by an overall examination, on a
case-by-case basis, of the relevant circumstances. These circumstances may include whether
the entity

(@) has a continuous physical presence, including through ownership or rental of
premises, in the territory of that Party;

(b) has its central administration in the territory of that Party;

(c) employs staff in the territory of that Party; and

(d) generates turnover and pays taxes in the territory of that Party.'*

Such clarification is consistent with previous arbitral tribunal jurisprudence on the
meaning of ‘substantial business activities” explored in Part 3. A more demanding requirement
for ‘substantive business activities’ appears in AfCFTA Article 1 which stipulates factors to be
examined including ‘(i) the nature, size, scope and sector of business, (i) the amount of
investment brought into the territory of a State Party, (iii) the effect of the investment on the
local community and (iv) the length of time the investment has been in operation’.

However, the problem regarding the moment of time that substantive business
activities should be assessed appears to be left unaddressed.

Third, recently concluded IlIAs provide for the ground for excluding the investor
from the treaty benefits which could broadly cover cases of abuse of nationality, by
natural as well as juridical persons, in order to gain benefits from the treaties or from
the investor-State dispute settlement mechanism under the treaties. For example,

Colombia-UAE BIT (2017) Article 25(1) provides:

Benefits of this Agreement shall not be available to an Investor of a Contracting Party,

if the main purpose behind the acquisition of the nationality of that Contracting Party was to

19 Footnote 3 to Article 1.5 on the definition of an investor which is a ‘juridical person’.

MFUL) L 273



aa s a o ' ) al o a 9
FIFNTUAAARNT NW’]']V]EJ']@EJLLQJW’]V@:N U 9 auun 2 (ﬂiﬂ{]’]ﬂll - 3UIAU 2569)

obtain benefits under this Agreement that would not otherwise be available to such

Investor.!*

Unlike the denial of benefit clauses in older treaties which tend to focus on denying
the benefits of the treaties to a corporate investor, this clause can be invoked to deny the
benefits of the treaty to a natural person as well as a corporate investor.

Some treaties make specific reference to the case that the investor has been
established or restructured to gain access to dispute settlement under the treaties. For
example, Belarus-India BIT (2018) Article 35(ii) allows a Party to deny the benefits of the treaty
to ‘an investment or investor that has been established or restructured with the primary
purpose of gaining access to the dispute resolution mechanisms provided in this Treaty.”'*

These grounds for denying benefits may raise a practical problem about determining
the motivation of nationality acquisition whether its ‘main purpose’ or ‘primary purpose’ is to
obtain the benefits of the treaties or not. In fact, the inclusion of the terms ‘main purpose’ or
‘primary purpose’ in such clauses is arguably to address the problem that arose in the arbitral
decisions on the abuse of rights — to be regarded as abuse of rights, must the acquisition of
nationality be done for the sole purpose to obtain the benefits of the treaties?

Unlike the Belarus-India BIT, some llAs such as Hong Kong-UAE BIT (2019) specifically

referred to the case of restructuring or acquiring nationality to obtain the benefits of the BIT

with regards to existing disputes.'*® This provision is to address a State’s concern that the

%1 New Zealand Arab Emirates BIT (2025) Article 10(2)(b).
2 See also India-UAE (2024) BIT Article 36.1(ii); Thailand-UAE BIT (2015) Article 13(1)

3 Hong Kong-UAE BIT (2019) Article 11 (1) states:
A Contracting Party may at any time deny the benefits of this Agreement to an
investor of the other Contracting Party and to investments of that investor if:
(a) the main purpose of acquiring the status of investor of the latter
Contracting Party, or of structuring or acquiring its investment, was to obtain benefits under
this Agreement in respect of any dispute in existence at the time of such acquisition or

structuring, which benefits would not otherwise be available to the investor;
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investor may restructure its investment in order to have access to investor-State arbitration
provided in a treaty. However, it is arguable that such problem can be dealt with by applying
the principle of non-retroactivity of the treaty and the limitation of arbitral tribunal’s
jurisdiction ratione temporis as mentioned in Part 2 without the need for a denial of benefit
clause dealing with such problem.

Fourth, the denial of benefits clause is used to exclude the investor not
complying with domestic laws of a host State. The right to deny benefits to the investor
that does not comply with certain areas of domestic law is found in ACIA and the agreements

between ASEAN and non-ASEAN Party as well as RCEP. In ACIA, Article 19(2) provides:

[...] a Member State may deny the benefits of this Agreement to investors of another
Member State and to investments of that investor, where it establishes that such investor has
made an investment in breach of the domestic laws of the denying Member State by
misrepresenting its ownership in those areas of investment which are reserved for natural or

juridical persons of the denying Member State.

Unlike the ACIA, the Agreements between ASEAN and non-ASEAN Parties contain denial
of benefit clauses which are especially addressed to certain Parties, namely Thailand, and the
Philippines. A specific clause for Thailand is found in all Agreement except the Agreement
with India. Such clause allows Thailand to deny the benefits under the Agreement relating to
admission, establish, acquisition and expansion of investments to a juridical person which is
an investor of another Party if it is owned or controlled by natural persons or juridical persons
of a non-Party or the denying Party.'*

ASEAN Agreements with non-ASEAN Parties and RCEP contain a specific provision

regarding the right to deny benefits of the Philippines, allowing it to denial the benefits of

14 ASEAN-Australia and New Zealand FTA (2009) Article 12.5; ASEAN-Korea Investment Agreement
(2009) Article 17.3; ASEAN-China Investment Agreement (2009) Article 15.2; ASEAN-Hong Kong Investment
Agreement (2009) Article 19.2.
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these to an investor and the investment of such investor if the investor has made an
investment in breach of An Act to Punish Acts of Evasion of Laws on the Nationalization of
Certain Rights, Franchises or Privileges, or ‘the Anti-Dummy Law.’'*

Thus, the denial of benefits clauses in ASEAN and ASEAN plus non-ASEAN Party
investment agreements aim at ensuring the investor’s compliance with domestic law which
imposes foreign ownership restrictions in some investment sectors. Moreover, RCEP Article
10.14(7) permit a Party the deny the benefits to the investor who has made an investment in
breach of the denying Party’s laws and regulations that implement the Financial Action Task
Force Recommendations tackling financial crimes.!*®

As the definition of ‘covered investment’ in ACIA and ASEAN investment Agreements
with non-ASEAN countries explicitly requires the investment to be made in accordance with
domestic laws of the host State, it is questionable why the denial of benefits clauses in these
agreements need to include the ground the investment has not been made in accordance
with the host State laws. It might be argued that such clause sends a clear signal to prospective
investors that the benefits of the agreements are granted conditionally subject to the
investor’s compliance with the domestic laws of the host country.

Fifth, the denial of benefit clause is used to deny the benefits of the treaty to
an investor and its investment due to the investor’s conduct. For example, the denial of
benefit clause, Article 5 of the Protocol on Investment to the Agreement Establishing the
African Continental Free Trade Area (AfCFTA) (2023) allow a State Party to deny benefits on
the ground that ‘an investor or investment is engaged in activities prejudicial to the essential

and national interests of the Host State’. Moreover, such clause also covers the situation that

1% ASEAN-Australia and New Zealand FTA (2009) Article 12.7; ASEAN-China Investment Agreement
(2009) Article 15.3; ASEAN-India Investment Agreement (2014) Article 13.4; ASEAN-Korea Investment
Agreement (2009) Article 17.5; ASEAN-Hong Kong Investment Agreement (2009) Article 19.4.

1 Article 10.14(7) RCEP (2020) states that ‘[a] Party may deny the benefits of this Chapter to an
investor of another Party or of a non-Party and to investments of that investor where such an investor has
made an investment in breach of the provisions of the denying Party’s laws and regulations that implement
the Financial Action Task Force Recommendations.’
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an investor or investment has breached the obligation under Part V which concerns the
investor obligations including the obligations to comply with domestic and international laws,
obligations in relation to the protection of internationally recognised human rights and labour
standards, obligations relating to environmental protection and anti-corruption.™*’

It is notable that AfCFTA’s denial of benefit clause makes clear in Article 5(2) that the
exercise of the right to deny benefits is subject to review under the dispute settlement
mechanisms provided by the agreement. This seems to help guarding the investor against the
State’s unfettered right to deny the benefits on very broad grounds.

Sixth, in recent llAs concluded by the European Union and by the European Free
Trade Association (EFTA), the ground for denying benefits covers the case that an
investor is owned and controlled by an investor of a non-Party and the denying Party

adopts or maintains measures related to the maintenance of international peace and

" The Protocol on Investment to AfCFTA (2023) Article 5:

1. A State Party may at any time deny an investor of another State Party and the investment of
such investor the benefits of this Protocol if:

a. an investment has no substantial business activity in the territory of the Home State;

b. an investment has been established or restructured with the primary purpose of gaining access
to the dispute settlement mechanism under this Protocol;

C. an investor or investment is engaged in activities prejudicial to the essential and national interests
of the Host State;

d. an investment is owned or controlled, directly or indirectly, by natural or juridical persons of a
Third Party with which the denying Party does not maintain a diplomatic relationship or toward which it
prohibits transactions;

e. an investment is owned or controlled, directly or indirectly, by natural or legal persons of the
denying Host State;

f. an investment is owned or controlled, directly or indirectly, by natural or juridical persons of a
non-State Party that has no substantial business in the territory of a State Party; or

g. an investor or investment has committed a breach of a specific binding obligation under Part V
of this Protocol.

2. For the avoidance of doubt, the exercise by a Host State of its right to deny benefits to an
investor of another State Party and investment of such investor may be subject of review in accordance
with Part VIl of this Protocol.
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security.'*® This provision explicitly allows a Party to deny benefits to the investor of the other
Party if the denying Party have measures which arguably could be adopted unilaterally, or
within the framework of the United Nations Charter to maintain international peace and
security. The maintenance of international peace and security, according to some IlAs such as
EU-Japan Economic Partnership Agreement (2023), has been extended to include the
protection of human rights.**
4.3 Procedural requirements
In light of the arbitral decisions on the interpretation and application of denial of
benefits clauses, recent IlAs seek to avoid problems in the invocation of the denial of benefits
clause by explicitly addressing certain issues that arose in the past.
4.3.1 Timeliness for Exercising the Right to Deny
According to arbitral decisions explored in Part 3, one of the important issues

concerning the application of the denial of benefits clause is about the timeliness of the

State’s exercise of the right to deny since the relevant llAs do not provide an explicit provision

18 Article 8.16 Denial of benefits

A Party may deny the benefits of this Chapter to an investor of the other Party that is an enterprise
of that Party and to investments of that investor if:

(a) an investor of a third country owns or controls the enterprise; and

(b) the denying Party adopts or maintains a measure with respect to the third country that:

(i) relates to the maintenance of international peace and security; and

(i) prohibits transactions with the enterprise or would be violated or circumvented if the benefits
of this Chapter were accorded to the enterprise or to its investments.

1% EU-Japan Economic Partnership Agreement (2023) Article 8.13 states:

A Party may deny the benefits of this Section to an entrepreneur of the other Party that is a juridical
person of the other Party and to its covered enterprise if that juridical person is owned or controlled by a
natural or juridical person of a third country and the denying Party adopts or maintains measures with
respect to the third country that:

(a) are related to the maintenance of international peace and security, including the protection of
human rights; and

(b) prohibit transactions with that juridical person or its covered enterprise, or would be violated
or circumvented if the benefits of this Section were accorded to them.

See also EFTA-Malaysia (2025) Article 8.14.
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on the issue. In response, some llAs explicitly state that the right to deny may be exercised at
any time. For instance, Hong Kong-UAE BIT (2019) Article 11(1) provides that ‘[a] Contracting
Party may at any time deny the benefits of this Agreement to an investor of the other
Contracting Party and to investments of that investor ...". ©°° Some IlIAs make clear that the
denial may be done even after the institution of arbitral proceedings. For example, Canada-
Hong Kong BIT (2016) Article 18 provides that the benefits can be denied ‘at any time including
after the institution of arbitration proceedings’.”!

4.3.2 Notification and/or consultation requirements

The procedural requirements for invoking the denial of benefit clause are
diverse. While many llAs impose procedural requirements, some do not.”” Moreover,
procedural requirements impose could be different depending on the ground of denial. The
ground that the investor is owned or controlled by persons of a third party or the denying
party and does not have substantial business activities in the other Contracting Party tends to
be subjected to more stringent procedural conditions than other grounds. For example,
Central America Republics-Republic of Korea FTA (2018) Article 9.12 requires prior notification
if a Contracting State is to deny the benefits of the Agreement on the ground that the investor
has no substantial business activities in the territory of the other Party and persons of a non-
Party or of the denying Party, own or control the investor (Article 9.12(2)). However, it does
not impose any procedure for denying the benefits on the ground that persons of a non-Party
own or control the investor and the denying Party adopts or maintains measures with respect

to the non-Party or a person of the non-Party that prohibit transactions with the investor

(Article 9.12(1)).1*

% Hong Kong-UAE BIT (2019) Article 11; Australia-Uruguay BIT (2019) Article 11; RCEP (2020)
footnote 32 to Article 10.14; Australia-UK FTA (2021) Article 13.16 and footnote 23 (providing that the right
to deny the benefits can be exercised ‘at any time before or after the investment is made’).

1 Also Belarus-India BIT (2018) Article 35; Argentina-UAE (2019) (not in force) Article 13; Angola-
China BIT (2023) Article 17.

152 Ex Canada-Republic of Korea FTA (2014) Article 8.14; Australia-China FTA (2015) Article 9.6; Japan-
Angola BIT (2023) Article 22.

193 Central America Republics-Republic of Korea FTA (2018) Article 9.12:
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The procedural requirements vary from notification to mutual agreement or
joint decision. The most burdensome requirement would be to require a joint decision or
mutual agreement of the Contracting Parties to deny benefits.”™ The more lenient

requirement is to require prior consultation with the other Contracting State,'*

or prior
notification and the obligation to consult if requested by the other Party.’®® However, some

llIAs simply require the denying Party to notify other Contracting Party; but the timing of

1. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party, and to investments of that investor if persons of a non-Party own or control
the enterprise and the denying Party adopts or maintains measures with respect to the non-Party or a
person of the non-Party that prohibit transactions with the enterprise or that would be violated or
circumvented if the benefits of this Chapter were accorded to the enterprise or to its investments.

2. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if the enterprise has no substantial
business activities in the territory of the other Party and persons of a non-Party, or of the denying Party,
own or control the enterprise. The denying Party shall, to the extent practicable, notify the other Party
before denying the benefits under this paragraph. If the denying Party provides such notice, it shall consult
with the other Party at the other Party’s request.

See also Australia-UAE BIT (2024) Article 11.

154 Singapore-UAE BIT (2011) Article 14; Thailand-UAE BIT (2015) Article 13; Mexico-UAE BIT
(2016) Article 30.

%% Australia-UAE BIT (2024) Article 11(2):

A Party may deny the benefits of this Agreement to an investor of the other Party that is an
enterprise of the other Party, and to investments of that investor, if the enterprise is owned or controlled,
directly or indirectly, by persons of a non-party or of the denying Party, provided that, prior to invoking its
rights under this paragraph, the denying Party shall consult with the other Party.

1% Central America-Korea, Republic of FTA (2018) Article 9.12(2) provides that:

The denying Party shall, to the extent practicable, notify the other Party before denying the benefits
under this paragraph. If the denying Party provides such notice, it shall consult with the other Party at the
other Party’s request.

Also Korea-Turkiye Investment Agreement (2015) Article 1.15(2); Korea-Vietnam FTA (2015) Article
9.11 (2); Singapore-Sri-Lanka FTA (2018) 10.21(2).
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notification could be different. Some IlAs require prior notification'>” or prior notification ‘to
the extent practicable’'*® whereas others simply require notification to the home State of the
investor without an explicit requirement that the notification must be done before exercising
the right to deny. For example, Hungary-UAE BIT (2021) Article 23(3) stipulates that ‘the denial
of benefits by a host State shall be notified to the home State of the investor without undue
delay.” It is notable that most of these notification requirements refer to the notification to

the other Contracting Party rather than to the investors.

5. Conclusion

This research paper has examined the origin of the denial of benefit clause, its early
treaty practice as well as the problems arising from the application of the clause. It has pointed
out some development in the denial of benefits clause which seeks to address practice
problems in the application of the clause. Overall, there is tendency towards relaxing the
procedural requirement and clarifying certain substantive requirements for invoking the clause.
Moreover, it tends to broaden the circumstances in which the treaty benefits can be denied.
For example, some recent llAs allow a Party to deny the benefits if either the enterprise is
owned or controlled by investors of a third Party, or the enterprise has no substantial business
activities in the territory of the other Party under whose law it is constituted or organized.
Some llIAs extend the ground for denying the benefits to cover broader cases of abusive
nationality planning covering not only the case of a juridical person but also a natural person.

One might question whether the recent development of the denial of benefits clause
will help improve the effectiveness of the clause in preventing treaty shopping which is its
original function. The answer could vary depending on the text of the clause. The fact that
the many recent llAs seek to solve the procedural issue relating to the moment of time that

the right to deny benefits can be exercised and the broader grounds for denying benefits

" Mali-UAE BIT Article 16(4) provides that ‘[blefore refusing the benefits of this agreement, the
Contracting Party refusing the agreement shall inform the other Contracting Party.’
18 Australia-Republic of Korea FTA (2014) Article 11.11(2); Pakistan-Turkey BIT (2012) Article 11(2);
Australia-Republic of Korea FTA (2014) Article 11.11(2).
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might help ensure the fulfillment of the objective of the denial of benefits clause. However,
there are certain elements in the clause that might compromise its effectiveness, for example,
a procedural hurdle such as the requirement that mutual agreement between the contracting
Parties must be achieved or sought before the benefits can be denied. The clause that allows
a contracting Party to deny benefits when the investor if the main purpose behind the
acquisition of the nationality was to obtain benefits under the treaty could raise new
interpretation problems. In addition, it is unclear how changes in the treaty text toward
mandatory language, such as ‘limitation of benefits’ or ‘the benefits of the treaty will not be
available to,” would produce a different effect compared to discretionary language. These
issues could result in legal uncertainty and the investment treaty protection could become
less predictable for investors.

Recent development of the denial of benefits clause illustrates its evolving function.
Initially, the denial of benefits clause is an instrument to guard against treaty shopping practice
caused by excluding certain investors without sufficient economic connection with the their
State of incorporation from the benefits of the treaties. However, in recent years, the clause
has become more sophisticated to address various concerns and objectives. It has been used
to address special concerns of some Parties to the treaties, as mentioned above in the
investment treaty practice of ASEAN. It is also a tool to ensure compliance with domestic laws
and investors’ obligations and to sanction investors and investment that engage in activities
that are ‘prejudicial to the essential and national interests of the host country’. Currently,
UNCITRAL’s Working Group Il mandated to consider possibility for reforming investor-State
dispute settlement is exploring the role of the denial of benefits clause to complement the
ISDS reform which might result in the denial of benefits clause covering the case when the
investor received third party funding limited by the tribunal.”®® Therefore, the function of the
denial of benefits clause is becoming more diverse.

One might raise the question whether the denial of benefits clause is suitable for

performing those various functions. Moreover, it is arguable that some extended grounds for

59 UNCITRAL (n 6), Draft Provision 17.
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denying benefits are redundant or are not necessary as they are already dealt with or can be
dealt with by other treaty provisions. For example, the definition of investment or ‘covered
investment’ in the treaty might exclude investment which is not made in accordance with
domestic laws or national policies of the host State from the scope of investment protected
by the treaty. Indeed, when the treaty already contains explicit requirement that the
investment has to be made in accordance with laws of the host country, the denial of benefit
clause permitting the host country to exclude the investment which does not meet such
requirement might cause more confusion. Finally, the extensive grounds for denying benefits
raises a question about the appropriate balance between the host State’s and the investors’
interest. If excessive discretion is granted to the denying State, the denial of benefits clause
could be prone to abuse, and the certainty and predictability of investment treaty protection
could be undermined. To address such concern, procedural safeguards might be needed to
protect the investor from a State’s improper exercise of the right to deny investment treaty

benefits.
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Abstract

This research aims to: (1) examine the scope of the rights of individuals and
communities in Thailand residing in the Mekong, Kok, Sai, and Ruak river basins to seek
environmental justice under Thai and international law; and (2) analyze the feasibility of
employing appropriate legal mechanisms to initiate transboundary pollution litigation arising
from the acts or omissions of individuals, groups, or private entities located abroad that
cause environmental harm within Thailand. The study is grounded in the 2024 heavy metal
contamination, particularly arsenic, affecting these river basins, which has adversely impacted

water quality, ecosystems, and the livelihoods of local communities.

The findings indicate that transboundary water pollution constitutes not only an
environmental issue but also a human rights concern, as it is intrinsically linked to the right
to live in a healthy environment and to community rights under the Thai Constitution. It is
also consistent with the United Nations Sustainable Development Goals, particularly those
relating to water, health, and justice. However, the study identifies significant structural
constraints, including the evasion of responsibility by upstream states, the limitations of
international and regional enforcement mechanisms, and practical difficulties concerning
jurisdiction, identification of defendants, evidentiary collection, and the enforcement of
judgments where defendants or assets are located outside Thailand. In response, this
research proposes the use of domestic legal mechanisms to support litigation in cases where
damage occurs within the Kingdom of Thailand, relying on jurisdiction under Section 4 of the
Civil Procedure Code, together with evidentiary standards and remedial design tailored to
the scientific and legal complexities of transboundary pollution disputes. Furthermore, the
study recommends the adoption of class action proceedings as the most suitable procedural
mechanism for protecting victims’ rights, reducing litigation costs, and enhancing the overall

effectiveness of collective remedies.

Keywords: individual rights, community rights, transboundary pollution, environmental
litication
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! Shan Human Rights Foundation, ‘Satellite imagery indicates rare earth mining in southern Mong
Hsat’ (Shan Human Rights Foundation, 15 wgu¥a1AN 2568) <https:/shanhumanrights.org/wp-
content/uploads/2025/05/Satellite-imagery-indicates-rare-earth-mining-English.pdf> Fuduid e 2 wwiou
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N.A. 2538 (The 1995 Agreement on the Cooperation for the Sustainable Development of the
Mekong River Basin) wagiunuivluaaznssnisniswiiilag (Mekong River Commission: MRC)
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“ Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford University Press 2006);
Annyssa Bellal, ‘Non-State Actors in Armed Conflicts: Issues of Legal Personality’ (2011) 881 International
Review of the Red Cross; International Law Commission, Articles on Responsibility of States for
Internationally Wrongful Acts, with Commentaries (United Nations 2001).
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* Mekong River Commission, Agreement on the Cooperation for the Sustainable Development of
the Mekong River Basin (1995); Marcus R. F. Thomson, Transboundary Water Governance in the Mekong:
Waterscapes in Transition: Can the Mekong River Commission Improve Its Institutional Capacity to Mitigate,
Mediate and Resolve Transboundary Water-Related Conflict within a Rapidly Developing Mekong River
Basin? (PhD diss., Monash University 2017); Susanne Schmeier, Governing International Watercourses: River
Basin Organizations and the Sustainable Governance of Internationally Shared Rivers and Lakes (Routledge
2013).

© P5TIUUIIITITOIUIINTING WNSANTIY 2560, 1IMT1 43 UALIIATT 57; Wy gANtiuvt yayinun, ‘n1s

a

W@umﬂgwmm§ﬁmmmﬁ§aLLma”aﬂumaqﬁﬁism: ﬁﬂmnsa'jmitm'wﬁ’jﬂwsnwilfﬁ'msmmvmwﬁlaLL’mé”am’
(vendnusUSygrumndia anslfmans 1nIne1desssuatans 2567); a3sans yaiey, ‘Uyniangiuia
malungraeseninaUssmasnunafiyana: Anwinsdnisasfindvaviiiuteansesulatl’ GnendnusuTayan
UMUUNN ANETAAIENT UNITNYITUSTIUAIENS 2565) Ay Michael Gibney et al. (eds.), The Routledge
Handbook on Extraterritorial Human Rights Obligations (Routledge 2021).
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1.4 5208U35998

8N5IT8LT NI IneN15398119100a15 (Documentary Research) lag@nwidaum
ngvunglve nguaneseninslssng ausdyan sudmgn wazkwimininevslukasaneussmai
NeTaiutaiun i dunsLLaY wardnSuyweruauawInaeN AnwIARIeE199NANUsEmNA

WU AR Trail Smelter uaz Mines de Potasse d'Alsace wiatunussyndldluusunnguunglng
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i sasiunduneaiussrvunlasurnansenu guiguey 1033 wastnngringiiieites

2. NaN157Y

2.1 wwAn neuaznannsiniunviuldiunsitenianinugfsssunieduduanden

nsaltsymaanenisdrdrunsuuauannisduilaulavendn (Qu arsuy) Aluadaiguiiaugu
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VWY WALVENNITNNNYVUENATOUARUNITIRANSTUNUF ML NANNYMINETENINUTENA

o

2.1.1 wurANUAREIAYNNEITD9

1) wuaAnIngr1enIsHAIUINgEY

Ao A

wuAnIsLdInNeNSHMUINE8U (Sustainable Development Goals:

SDGs)" dmiunuiduadulidawdunisioniennuygfsssunaniudaweaey n1sfnyidimung

" United Nations ‘Transforming our world: The 2030 Agenda for Sustainable Development’ (2015)
A/RES/70/1.
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N1IWAILIT 898U (Sustainable Development Goals: SDGs) 4 17 L1U14u1e wua1 s auuned
Netetlagnsaniigae wWivunedn 6 19en1saserandseiuseniiiagnisguiivialiinig
Innrsegnedidunasnieulddmiuynau Fenseuaqurianisidnfsiaren nsusulananInid

nsanuaiiy N15UTMIIANININGINTUMUUYIUINTT TIAIANTITeT N THLAULAENSHEd I
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samvesgur fanufedodasasstuliymuaiviumsuueunianssuniensluiuiiduig
a'ﬂNaﬂizmwiau'%nmajmmﬁﬂm wsithnn usithane wazuidisn sfelufuresdnslunisdtded
avem AN Ausuieseuinedy msatvayudumeluled wagnisidusmmesguy’ las
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dnfsharernuarasnfevosssrvuluiiuiigui-lasnss vnsiidmanegon 6.3 wandliifiuis
arusndilunsusuupnuamiuagemuaunisUdesassunse iesanfanssumiiousluiiud
futhenaudeslaneuiin azneuuriuaes uasiindesiifianudunsnasgundsh Sudsmasoszuy
dnAuazauaUeIUsErTLRE LS uonani Whuineges 6.5 Suwandiifiudsarmddmes
mmi"mﬁaﬁi’fmwmLmusl,umiu'%mi%’mmiw%’wmﬂﬁfnwuyjﬁmmi Faduvszfiusniuegebsly
nsdlquusithideulomansigdndetu uasludiudmnedes 6.a uay 6.b aduayuauimiie
spralssme nMaaiuadadaananansn wensiduiuesuruiedulunisuimsdanisi

wazauIAvIa '’

o Jymuafiviumsuwauannionssumiiesussadllduissdymen
Andeuriemaiawitiu mndadullymiinsenusenisussg SDG 6 Taenss insgviliuszanmy
wazagualuiuiidssonisvaunauinarenn wdydunsdenlnsuvesnuaimin uaraioumi
Suduvesnsairenalnarusiufedunsuay szuufamuamn sy Ansan uaznisiasy
FnenmvesuvuiielvianinsafidusannasldanivosmulunsBonfosnnugAsssunsdaunden

Iooegnauiiagat

® United Nations ‘Sustainable Development Goal 6: Ensure availability and sustainable
management of water and sanitation for all’.

? United Nations, ‘Goal 6: Ensure availability and sustainable management of water and sanitation
for all’ (United Nations, n.d.) <https://unstats.un.org/sdgs/report/2016/goal-06/> Fududle 2 wweu 2569

91519579 6.1, 6.3, 6.5, 6.2 WAz 6.b.

" fieda
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2) WWIANAINYATITUAUTIWINGDY (Environmental Justice) LuiAn
ANUYATITUAIUA WIAG BN (Environmental Justice: EJ) d51n51u310v0un1sn1edeauly
aN3FOLISNIYIMAITTY 1960-1980 Fanseutindnyuvudiineladesuassundudosdinmdayiunise

iudsnadexludadiuigininguussnnsdulagliilusssu’? manisaluseviaei Warren County

o

suasnualslawn U a.f. 1982 uags18a1uves United Church of Christ U a.a. 1987 failunyn
nuedAy uNTeNsd A.a. 1994 Uses1unSuAnauAUaIuIl Executive Order 12898 unszdiu

wAARInaunsauulaueaIng

v
@

Wil 2IN15ANYINUTIT ANNEATITUAUAWINGoNUTENOUMIBAUTANSN

eun (1) mnugfsssudiun1snszaiy (Distributive Justice) Mslivnnaudndansnensuwazlasu

a

N13ANATBEIINAUALIDE1UYINTIBY (2) ANYATITUAUNTEUIUNNT (Procedural Justice) 7

Fudseunsddusiunaznsdidteyalunnduneunisandula waz (3) ANugAssINAIUNNT

Y

#au5u (Recognition Justice) M8 udunmal snanwal uazdnsvosyuvunosdulunisdnnis

N3NNI wnAasauliadanudenaaadlaunsaiuanIun1salveIuTAENUNYY wIUINN Wi

1% ' v
a v £ o

a1y wavuaitsan Meeandyiuyaiivinunsuwauainraeniialusgau

2.1.2 ngui)ansuywevuaudwIndon

1) wqwﬁﬁm%ﬁ%aﬂ"luﬁaLnﬂé'auﬁﬁ (Theory of Right to a Healthy

v

£ | a a

Environment) loeniifivessylu 3 4@ laun (1) fagaien fe nsuseiunmua ndsnndes

Tuin (2) TAdaNTEUINNIS Ao andiintedoya MIidNTIM LavnsWnfmueRsTsy waz (3) 1A

12 Luke W. Cole and Sheila R. Foster, From the Ground Up: Environmental Racism and the Rise of
the Environmental Justice Movement (New York University Press 2001)

13 United Church of Christ Commission for Racial Justice ‘Toxic wastes and race in the United
States’ (1987).

% William J. Clinton, ‘Executive Order 12898: Federal Actions to Address Environmental Justice in
Minority Populations and Low-income Populations’ (1994) 32 Federal Register.

> David Schlosberg, Defining Environmental Justice: Theories, Movements, and Nature (Oxford
University Press 2007)

' United Nations General Assembly, ‘The human right to a clean, healthy and sustainable
environment (UN Doc. A/RES/76/300) (United Nations General Assembly, 1 August 2022)

<https://docs.un.org/en/a/res/76/300> Aufuile 2 e 2569
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Ingjurisanusznvd a.a. 2022 §esusesdnsludwndoniiazenn fgunie wardiduegradu
95t ety vgeddunisiusesdniuyveruduiiugiulunisiss@ianelidunedeuiiasen

Uaendy uazdedu NuesAUsznauaIunszuIuns Weon waznistesiu lnenisiadus gl
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anUseandlvinissusesilaadgaldsudAylunisensedudymaanndenliaeulesiudnaes

o
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2) nufanslunisidrfsdoyauaznisiidiusau (Theory of the Right to

Access to Information and Participation) deiil9iige@nsiBenszuiunis mausduadnsids

a ' v o a

lnssaseidmanonnuaunaseninegweigivaniussanau Inefloydyayensad a.a. 1998 1Ju

43 9

v v
v = a

Asa1snNuddyAulamannsigdaialun nqulasnndesiuuuwidanusearsulaneuuy
USnw1113e (Deliberative Democracy) 983t8935tnU 8LU0sUNE (Jirgen Habermas) MLuinnns
Andulaauleunefiveusssudesiteg uuloyansuiiuwaznisidiuineg e en'® danu nguj

v

= v o a_ a ) = a Y o 1%
uaalmmLUu‘VNLL‘mﬂﬂLSUWIEJWEJLLaz‘Maﬂmi‘VlNﬂ;]‘MMEJV]’JN%Wﬂgﬂu%aﬂﬂ‘izmﬁﬂlmﬂmumanaau

uile (From Control to Cooperation) #atiaidu

) o = = | o v T Y
Suazviouiamsivdsuniuainssiauaulugsad

lavesypadelniiiyadurnulusda anusuiaveu wagn1sidiusiuvesUssyvuluynifves

N5USMsIANISATNAdeuioUsEleY vy ¥eNATIUN Lay

3) ‘wqwﬁﬁw%%awmuuawuﬁmﬁaa (Theory of Community and
Indigenous Rights) &swenanseudnsainianyulgansuuusiumg Taesuses (1) anslunis
Amusrzainssuaules (2) anslufiuuaznineins uas (3) vannsteyansuiuaimi (Free,
Prior and Informed Consent: FPIC) fifnuunaliiguazaatenvusiosliuanubugenanyusunou

o a a | ) adaa v & P Y] v Y 2 = aw
mLuuiﬂiﬂmﬁ‘ﬂﬂiwuma‘wSWEﬂﬂiLLamﬂmewu%u AIUU Wﬂﬂ{]ul@lazmBUSLWLWUQQ']’JWN’]ﬂ']i

" Dinah Shelton, Human Rights, Health and Environmental Protection: Linkages in Law and
Practice, Health and Human Rights Working Paper Series No. 1 (World Health Organization 2002; FXB Center
for Health and Human Rights, ‘Francois-Xavier Bagnoud Center for Health and Human Rights at Harvard’
(FXB Global, n.d.) <https://fxb.org/en/fondation-fxb-centre-francois-xavier-bagnoud-pour-la-sante-et-les-
droits-de-lhormme-a-harvard/> dufiile 3 wweu 2569

' JUrgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy (MIT Press 1996)
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a a a = a 1

YOILWIANANTUY BEYUTIIAT B UINNTY e zdnSaiuyanalugn1sfusesd@nsuuusiuy

q

Wonlean Ui TRUSITY A9naod agNSHaILIagnegegu’’
2.1.3 ¥ANMIAAYVRINY ML FIINTONTENTNUTEIMNA

1) wannsginenafiwdugdtne (Polluter Pays Principle) lisunissuses

Y

agaunanslag OECD U aa. 19722 wavvenennulunannisi 16 uwisdaya3te? fmualiy
novaiudasTuNMIEAUUTImLaNgIiun1sUesiu Amuaw wasleiemansenu nannistladuayu
AUENDNIATENINIU (intergenerational equity) Wnedasiunisuanaiseluguusunilanouaiiv

alutagiuuazeunn

2) nanszinszislineu (Precautionary Principle) @s5usaslunannsi

15 witayay13le® Amuainanuldauysalvemdngiunadneimansliensldidumenalunis

¥
=] o

Wounnsnstesiuanudssieussuazllonadounauls nannsifiaudiayduiiavdniu

guyuvneintuguinnuazans Jalinidgiudeyaliaunauastediamuninenslunisidnddeya

Y

AUALINFBNIINTTAULY

3) NANAMNSURATIUAULALANAIY (Common but Differentiated

Responsibilities: CBDR) &arvualilunannisi 7 wisufeyeyisle” duduiudsyiaaneiinnusu

a £

AnsauiulunisAuasesszuvilnalan uwissduausuiaveudewandniunudngdunsnouaiiy

1%
v Y [ 1

wazdinmuaunse® luuTunguinles Sginihniifneameainduagaiiulasinsiauivuinlvg

43

MITFUMTLUININTANATONALLEIEIMINN T EUITEANUUTIZUN T

'S James Anaya, Indigenous Peoples in International Law (2" ed, Oxford University Press 2004).
20 Organisation for Economic Co-operation and Development, Guiding Principles Concerning the

International Economic Aspects of Environmental Policies (OECD Council Recommendation ((72)128)

(OECD 1972).
21 United Nations, ‘Rio Declaration on Environment and Development’ (1992) Principle 16.
%2 United Nations, ‘Rio Declaration on Environment and Development’ (1992) Principle 15.
% United Nations, ‘Rio Declaration on Environment and Development’ t (1992) Principle 7.

2 Lavanya Rajamani, ‘The Principle of Common but Differentiated Responsibility and the Balance
of Commitments under the Climate Regime’ (2000) 2 Review of European Community and International
Environmental Law.
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o [

4) wanausuiiavassguazuannishineliiinadnudeniesasgdu vin

'
v v a A

AMUTUANTD35Y (State Responsibility) m1u ARSIWA .6, 20017 AMuAlisgAeesuRndlonIs

Pl

NTEYIUIDNTALLIUVDIAUND BANANITALLIANUSN TS EMINUTENA Lag@auledlngnSaiumnannig

' 1%
v A

LineliAnauidemesiasgdu (No Harm Rule Principle)® 3319590514910 A0010 Trail Smelter

43

28 2, 9

Arbitration?’ wazlasunistiuduluad Pulp Mills on the River Uruguay® Siiniusnstisiatlivaas

' 1%
o v 1 a o U o Y a wva

Trfanssunmelusiawanennuidsme s eiitedAgynodwindoutedsgdu Medsrasuufinu

o

1m3§1U due diligence Tunsussiliukazudafounanssnualmi nannistilasunissusesly

Ufayeanenlaau a.a. 1972 wazdfuai3le a.a. 19927 suflaniuzidunguuieasnuszind

U dld U o U
¥MINUTY INFANUNSHNWUIZVINGG

q

5) ¥ENNI9LA 8N UNITTENTRIANNY ATITUNIIA1UT suInd oyl

(Environmental Justice: Foundational Legal Principles) N1538n389A314gA5T7UN19A Y

Y o -

dunndeuisngusguunanmsdidgnielinseunaniiisssu® (Rule of Law) Fajsaiadapudinn

3

AUAINITOAIAINE AsTTULARE9ATEUARULATLI T BN UnTVIN1TATUNgUUIElatanIY

Galanter® waz Cappelletti & Garth® lensnseunuidanisiiidsnnugisssusenduauszasn

? International Law Commission, ‘Articles on Responsibility of States for Internationally Wrongful
Acts’ (2001) arts 1-2, 30-37.

% James Crawford, State Responsibility: The General Part (Cambridge University Press 2013).

#" Trail Smelter Arbitration (United States v Canada) (1938 and 1941) 3 RIAA 1905.

2 Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14.

2 United Nations, ‘Stockholm Declaration on the Human Environment’ (1972) Principle 21; United
Nations, ‘Rio Declaration on Environment and Development’ (1992) Principle 2.

X auddgueandndiisssu Ae n1sasinguane ngsudeu wagniniene q Wiiualouasidusssy
naenauanslunIsnfianNeRsITIOEWITEY 599157 %EaLﬁuﬁw%‘ﬂguﬁugm"uaﬂwaLﬁamﬂﬂu Uimgaﬂ'wﬂu
sUsssulusgessuygumasvondnslned 2540 uagsgsssuya w.a. 2560. lUsag newinenia, Usenig
newine A (3ee mriemanyesnasing1nia (8 Awney 2554); 3and y3na, ‘wdnnisiitensuimsigiauun
Twal’ (2546) 2 MsansaaIdunszUning.

*1 Marc Galanter, ‘Access to Justice in a World of Expanding Social Capability’ (2010) 1 Fordham
Urban Law Journal.

*2 Mauro Cappelletti and Bryant Garth, ‘Access to Justice: The Newest Wave in the Worldwide

Movement to Make Rights Effective’ (1978) 2 Buffalo Law Review.
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eun (1) msTianugismdenisnguuiewnennts (Legal Aid for the Poor) (2) n1sidusiaunu
naUselevingu (Representation for Diffuse Interests) lnenalnagnanisanfiuafuuungu (Class

Action) wa (3) N15U3UnsruIuNTERsTIUT LA Taudanalnseiudeinivuenda (ADR) &

o S 33 2 a a

wannsRananlasunsveeanuguiueudshndeunglieudynyiensaa® suaseuaquansany

]

Usenis lawn nsiniisdeya msiidusilunszuiunisdeauls wasmsidrfennugfisssy Bnns 69
fndnnisdrdny ¢ Ysenmistunisisensesanugfsssunisdawnndey laud (1) ndnnisddeniny
gRsssneg1aviiiey (Equal Access to Justice: EAJY** (2) ninanslunszuiunisiinnsanilusssu

(Right to a Fair Trial)* (3) nann1siaiusiu (Public Participation Principle)®® uag (4) #annns

* United Nations Economic Commission for Europe, ‘Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters (1998)" (United Nations
Economic Commission for Europe, 1 9 9 8 ) <https://unece.org/fileadmin/DAM/env/pp/documents
/cepd3e.pdf> Fuduiile 3 wwieu 2569

* ymneis vdnnstuguiviliudlaimneuamnsodfnssuaumeneangungldesnaauenia tagls)
fidsfadond e ufeaniugmauasvgiauasdeay il etunusuldfudiudswanden (Equal Access to

a v = v Y a

Environmental Justice: EAEJ) iann1saanannsensedly (n) Useunvudlansinfedoyanudwindauinsunu

U

wagyiunisel (v) glasunansenuddnsidaiusnlunseuiunisdndulavessy (p) Sveamnddunisindefinndig
N13NATUIVRIANANTEOIANTDATE Uar (1) adnguassaniesuAlddne n1sduiies wazANUINNYUINY B9
o Yo 19 v = a = v o o = <, N a a
5g593uUaY W.A. 2560 11951 68 larmualinisidndanszuiunisyfsssuluninfivesigunuiiozduiissdnsues
Useanvu

* fangiudeuluiiaumnging Magna Carta a.a. 1215 (1Usag Rule of Law Education Centre, ‘Magna
Carta and Human Rights’ (Rule of Law Education Centre, n.d.) <https://www.ruleoflaw.org.au/magna-carta-
and-human-rights/> uAwile 3 wwey 2569.) wazlasunisuszanaiduussingiuainalude 14 vesniin
sendlssinadnntednsnaideswardninienisidies (ICCPR) (1UsAQ United Nations General Assembly,
‘International  Covenant on Civil and Political  Rights’ (OHCHR, 16 December 1966)
<https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-

. . & vooA = o ' v a  a a a
political-rights> duAuila 3 Wwgw 2569) FeusesnnuiatenIAvesynAusevina1a anslunisiiarsanafedi
JusssuuaziUame lnermafidudaszuazidunans luusundudsnden winnisiveegdnslunisdhiisany
gRsssududnden diusngluaduunnademalnasesgeanldndnanudusssunianssuiunislunisds

o a

sziulassnsdranuiteligiidumssuileamnudnifunazdavi EHIA agnagnifes el Tunsdlvaiwdmsuuny
AwTmeddryAetiyviunsiunama (urisdiction) Fefesendennusinilesswineigiudonnaminidviony
A

“ Tugnugndnnismangranesumuunendnnisunasesdia Avualiniagnudgiiniaiiademied
iisameiiteliasisavudandidiusanlunszuaunisdnduls Amstein 1Usag: Sherry R. Arnstein, ‘A Ladder of
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o
7

\B82e195UsEaNS AN (Effective Remedy)®’ Tnandnn1snsdiianudanlesiu lnanisidniiening

gAsssuganlinnnuming mnusmInnszuINnsTiussst Msfidinsineduviase uaznsdedsn

[ '
[

RUTLANTNIN ALY NMITHANNAIUNENNITAINEIIINUNYNUIETENINUTENAR LA NS DULAE

a =

FvSuuverudadudssniu iesulseiuansveslseanvulunisdan niindouna fan tasuns

9

Fusedluufaayslenarnsnansdniuyvevuseninasemaniinanniiu

wwfe quf wazndannistsduaziouliiiuiauinisvesngruiedwind e
FENINUTENANYIAUATW ENTVRIUARAKATYNTY SAuTIRNNGEueITsuLTnAdmSUALIY
awan Tunsdluafivdunsuuauuinaquiilas nn @ wagsin vannisgneuafiwmdudane wen

sednszialineu wazwdnnmslunelifnanudeme wazdu 9 Srudugrunenguunefiaivayunis

Citizen Participation’ (1969) 4 Journal of the American Institute of Planners éiaue “luinadutulauvsnis
dusam” (Ladder of Participation) wiaiu 8 sefulu 3 ndu lensgiinsiiduniuasedudesousiun
nsindulalvtuussanyuiiliiesasianmdneel Sgessuysy w.ea. 2560 1131 78 Yayalitissduasulviussyvul
duslunstauuasnsaaeunsldsiuasy lunsdiaymuafviunsuueumiileg witdhnn uazuahians
ANNENTTUNTANBUYBEIUWITYIR (naw.) ladndnnisiidiusinegnelinaumane (Meaningful Participation) 17
Usulfrunisuilsiaiante eduindoulidguradidumaudladymirumsuunuoginiads

7 flsnguainudnngmaneazAudiin “Ubi ius, ibi remedium” ([lafians AdugouiinaiBers) (Wsng:
Dinah Shelton, Remedies in International Human Rights Law (3" ed, Oxford University Press 2015) lnglasu
nssuseslude 8 vasufnanainaindeansuyvevy a.e. 1948 uazde 2(3) 194 ICCPR LUAMIAUFIUTDS
anlsz¥1914 (Basic Principles, 2005) (1Usa %,: United Nations General Assembly, ‘Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law (UN Doc. A/RES/60/147)" (OHCHR, 16
December 2005) <https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-and-
guidelines-right-remedy-and-reparation> Fudude 3 wweu 2569) TSN sYAlY (Reparation) pantdu
5 30uuy Idu (1) Msfuganimiia (Restitution) (2) M3vaLwEAdLMY (Compensation) (3) MU iniuy
(Rehabilitation) (4) a1ufianela (Satisfaction) wa (5) ndnusyiunslailiinisnsevingh (Guarantees of Non-
Repetition) dmiunisusuldludrudaindenvesing 11as 96 wis ws.u. duaduuazinwinunwdsuwandou
W.A. 2535 1MamanANNSURalaglATIATA (Strict Liability) Lﬁaammsxmsﬁq%ﬂmaa@tﬁamsJ uplunsdluaiwdu
wauuaL ANuFudouduunsiuamadianduguasiad di desodenalnanusiuiessninegy 1wy
aosznssndnIsuitilas (MRO) lumslnaindsuas aduldunnsnsidenen
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13eNToIAVTVRIYUVY VUENUUININITHITIANULFASITUAN Aarhus Convention®® waguRadvy
TngjanuszyuAd a.e. 20227 susesdnsludanndouiazonn Yaonsty wazdidududnsuyveyy

gouasunuvausssulininisaLiupfuaznissenisansnisiderenansginedtes egelsia

@

Tadnnanunalnaaiiulunseve@eudadudunuflaznanidssnisiudguin vilrnisanduai

a 1

H1unalnseauuuwid Ineanigaagfsssuseninausema uaznseuausuiienigladennas

o v ¥ v

MRC a.¢. 1995% §spafumadenddgiideslasunisiauineluiioUssiuaiugfsssunig

)

dunndeuunyuvuluiiunguinegiuvinswasiinatduldla

2.2 Uggnuazavassanienguuigvastanvsunazinivesyuvulunisiseniasainy

gRsTIuNIsEwIndaNINUAN BT UNTHLANUTIMENUILUN LS waidnn waitna1g SuNeuUD

39N

2.2.1 fifevevisedalafunanszny (Janvunazyuvw) Anuaivdunsuuau

v
14

Ushaguusiunles widnn wazwivnane (saunawitsan) aeldnguanelng

= a

HidemeanuaivdiunsuiauuTuguuiiiles wivinn wiviane wagudiisn
meldnguunelnetiu enawdseanldiduis Jaanvu (Uarasssuavily liiesiidyandlnewielin
anu) lasuanudemelaense wavguwy asegluusnuguuidiviavaledang ) Alasunanseny

ludnuaesiuny lneusasnguiigiudvsuastedninniesngruneunnsineiu dadl

1) fifemelugrustaanvuglisuanudenelaense

%8 United Nations Fconomic Commission for Europe, Convention on Access to Information, ‘Public

Participation in Decision-making and Access to Justice in Environmental Matters’ (1998).

* United Nations General Assembly, ‘The Human Right to a Clean, Healthy and Sustainable
Environment (UN Doc. A/JRES/76/300)’ (United Nations, 28 nsng1AxN 2565)

<https://undocs.org/A/RES/76/300> Auduile 3 wwiew 2569

40 Mekong River Commission, Mekong River Basin — State of the Basin Report 2023 (MRC

Secretariat 2024)
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FaIndeunuLInT 96 Lmezswﬁ@y@ﬁﬁqLa%uLLaz%’ﬂwmmmw?ﬁLLmé’au W.A. 2535 ¥INAIUITA
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wazdsnaousdvauganas SsulidundnnsdAgy® eddlsinng widvdyuwuazlasunisiuses

o

TusgavsgeTsuya uilumajua mshansdananluldluafunivsenddwindeudditedndin
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u Y

adada 1

szuvilng viensnsgnunsziiewiidingu Sesadiuandudiituldenuas liaenadosiuguuy

maBeeluafunsiuunufuiysnldmdulnmaunusnyanaamesieidundn

3) FIuUENSAASEITIUYLasngVIedwIndauvasing

UBNANFIUANUTURANIALIIAUAT {iFevedie1ag1edniduiugiuniy

£ o a

Sgossuyuissweandnsing wnsdnsy 2560 Feiusesinaesnnuluayed dnSuaziaininues

uAna wazntfvessglunisduasesnunmdlInden® ajugiunseelngiduasuuasinw

g7

AMAINAIIARBULUIYIR W.A. 2535 FINIUANANUTUHAYDUINVDINTBR ATOUATOIULUAIN LA

“ Uszananguineunalasnndlye 11951 420.

“ $E5TIUYAMINTITe1dNsINg WNsAnsIY 2560 WM 43,

“ $E5TTUYAUIITITO1NSINg WNEANTIY 2560 W1MIT 25 UIMTT 57 UALIIATY 58.
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> Trail Smelter Arbitration (United States v Canada) (1938 and 1941) 3 RIAA 1905; Case 21/76
Handelskwekerij GJ Bier BV v Mines de Potasse d’Alsace SA [1976] ECR 1735; State of the Netherlands v.
Urgenda Foundation, ‘ECLI:NL:HR:2019:2007 (Hoge Raad Dec. 20, 2019)’ (Climate Change Litigation
Databases, 20 December 2019) <https://www.climatecasechart.com/document/urgenda-foundation-v-
state-of-the-netherlands_3297> dududlo 3 e 2569
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* United Nations Conference on the Human Environment, Declaration of the United Nations
Conference on the Human Environment (Stockholm Declaration) (1972) Principle 21; United Nations
Conference on Environment and Development, ‘Rio Declaration on Environment and Development’ (1992)
Principles 2, 13.

* Trail Smelter Arbitration (United States v Canada) (1938 and 1941) 3 RIAA 1905.

7 United Nations Conference on the Human Environment, ‘Declaration of the United Nations
Conference on the Human Environment’ (1972) Principle 21; and United Nations Conference on
Environment and Development, ‘Rio Declaration on Environment and Development’ (1992) Principle 2.

*® Case 21/76 Handelskwekerij GJ Bier BV v Mines de Potasse d’Alsace SA [1976] ECR 1735
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* |bid.

“ |bid.

“ Uit senuduiusseninansuiamat vaaui inaidennsusinglu Trevor C. Hartley,
International Commercial Litigation: Text, Cases and Materials on Private International Law (2™ ed,
Cambridge University Press 2015) 905-909.
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