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Objective

1. To encourage people inside and outside Mae Fah Luang University to
publish academic work in the field of law and other related disciplines in the
form of articles.

2. To serve as a medium for exchanging information and developing
cooperation in law and other related fields between Mae Fah Luang University
and other agencies in both the public and private sectors.

3. To be used as a research document and reference.

Scope

Mae Fah Luang University Law Journal will consider the following article
types; academic article, research article, analysis of judicial decision, analysis of
legal opinion, analysis of legal exam question, legal miscellaneous, and other
related articles in both Thai and English. The scope of academic content of the
Mae Fah Luang University Law Journal includes legal issues in all disciplines
such as civil law, business law, criminal law and criminal justice system, public

law, international law, taxation law, etc.

Consideration for Publication

Mae Fah Luang University Law Journal operates with double blind peer
review policy.

All articles will be considered by two peer reviewers who have the
knowledge and expertise in the subject matter to be reviewed. Qualified
reviewers will be the persons who have no conflict of interest with the author.
The reviewers will not know the name of the author, and the author will not
know the name of the reviewers (double blinded).

In case any article is written by a person inside Mae Fah Luang

University, qualified peer reviewers will be individuals outside Mae Fah Luang
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University. (This rule also applies to co-authored articles, which one or more
authors are working at Mae Fah Luang University)

For an article to be published in the Mae Fah Luang University Law
Journal, the article must be assessed as “worthy of publication” by two peer
reviewers. In the event that both reviewers made decisions to “decline the
publication”, the article will not be accepted for publication. However, if one
of the peer reviewer assessed the article as worthy of publication, but the
other one rejected the article, the editor in chief, assistant editors and the
editorial board will consider selecting a third peer reviewer to assess the quality

of the article. The assessment of the third peer reviewer is considered final.

Publication Frequency
Mae Fah Luang University Law Journal will publish two issues per year.
No. 1 January - June

No. 2 July - December

The opinion expressed and displayed in the content of the article published in
Mae Fah Luang University Law Journal does not represent the view and
responsibility of the editor in chief, assistant editors and the editorial board of

Mae Fah Luang University Law Journal
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W.A. 2562

Abstract

The right to be forgotten can be defined as a data subject’s right to
request a data controller to erase or destroy his personal data. The right to be
forgotten is established in Article 33 of the Personal Data Protection Act B.E.
2562 (2019). The right to be forgotten also involves the right to privacy under
the Thai constitution. A data subject cannot use the right to be forgotten
independently, but complies with conditions under Article 33 (1) - (4). Since the
right to be forgotten is not absolute, it may have limitations or exceptions.
Further, the right to be forgotten can be violated when a data controller does
not erase or destroy personal data. A data controller may confront civil and

administrative liability.

Keywords : Right to Be Forgotten, Right to Privacy, Personal Data Protection Act
B.E. 2562
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! Ugo Pagallo and Massimo Durante, “Legal Memories and the Right to Be Forgotten,”
in Protection of Information and the Right to Privacy - A New Equilibrium?, Luciano

Floridi (New York: Springer, 2014), p. 19.
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2 Daniel J. Solove and Paul M. Schwartz, Consumer Privacy and Data Protection,
Third Edition (New York: Wolters Kluwer, 2020), p. 370.

? Robert Kazemi, General Data Protection Regulation (GDPR), (Hamburg: Tredition,
2018), p. 18.

* Paolo Balboni and Theodora Dragan, “Big Data: Legal Compliance and Quality
Management,” in Big Data Management and Processing, Kuan-Ching Li, Hai Jiang and Albert

Y. Zomaya (Florida: Taylor & Francis, 2017), p. 6.
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> Ibid.
® Els J. Kindt, Privacy and Data Protection Issues of Biometric Applications: A

Comparative Legal Analysis, (New York: Springer, 2013), pp. 110-111.
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 Andrea Monti and Raymond Wacks, Protecting Personal Information: The Right

to Privacy Reconsidered, (Oxford: Hart Publishing, 2019), p. 113.
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' Johannes Morsink, The Universal Declaration of Human Rights and the Challenge
of Religion, (Missouri: University of Missouri Press, 2017), p. 192.

¥ Michael E. Whitman and Herbert J. Mattord, Principles of Information Security,
Third Edition (Massachusetts: Thomson, 2009), p. 91.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 29

v

'
a aa

YouwarseauluvaInsiiansnag

I~ 1 v

5. YaULAisaiaulvvaInsidansnazanay
gnauanunsanusls 2 nsfife (1) undeyeld

Ny wag (2) Teimualudyn
5.1 unUgyajAnguune

fawlinns 33 winsesedydAnuasestoyadiuyana w.a. 2562 Auali

]

a

W1vestayadiuyAralldnsiazve liAiuAudeyadiuyAnaduNITAUNT0YINaY

Y 9 Y
1 [3

ToyadIuyARaveIn WAIvasteayadiuyaaaniamsalddnsananlaniuiau

Y

fioanns Matinsrzanam 33 (1) - @) iwuadeuldliiiwesteyaduyanaanuse
Tavsfargnaulalunsdifeolud

5.1.1 dladayaduyanavunarssndulumafuinemuingussasd
Tumaiusausn 14 wieawedayadiuynna

Tngald frivandeyadiuynnadesudeingusvasdvasnisiv
5wt 1 vdeWamedoyadiuyanaluvazivenuBusenainiiwesteyadiu
yana dmsumaiurusudeyadiuyaaatu gaavaudoyadiuyanaaiunsnifv
swswliindisndunelifngusrasdsurousonguune faruuieyadiuyana

LY

fasipudsliiinvestoyadiuynnansiunsunselurasiiusiusmdeyadiuynnads
gusrasdveamiunusaniiensihdeyaduyanaluliviedame
dleteyaduyanavunaudndulunnfuinmamingussadile
Aususm 1 vieWame 1ivestoyadiuynnadeniiavsnazveliigmunudeyadiu
yaradiunisaunievinaty wievinlideyaduyanalduteyailiaiunsaszyin
yarald Falaevialy deyaduyanavuannudndulunsiduinusinidudeyaiin
warlaifinsusudgadliviualio® wirdfudusinguazasdlunafivsunm 14 vie
Iawedeyaduynnaiduddy uonani mndeyauvisdwmumeusuiulumaf
Snwlinnuingussasn 1dvesdeyadiuyanaeisveligaiunudeyadiuynna

adunsaunserinaeteyadiuinunnnudndutu dmsudeyadiuyanaidned

¥ Raymond Wacks, Privacy: A Very Short Introduction, Second Edition (New York:
Oxford University Press, 2015), p. 109.



Nsensiifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 30

pnudndulumsifiusnslinuinguszase daiuaudeyadiuyanaaunsanuinw
foyadnypaatulianuia
W1vestayadiuyAnaaInsaveliAIuALdaYadIuYARAAILTUNTS
aunievianedeyadyanafivuaanudndulunafuinu wideyadiuyanatiudu
Toyadruyanaigmuauieyadiuyanaauisaiusiusuldlaghifeddsuany
gu801ININV0MBLAAINYAAAAINNINTT 24 (2) (3) nT8 (5) WrnanTe Ty Une)
dunsastoyadiuyana n.a. 2562 Tnedeyaduyeradinanildun doyaduyanad
gifuTuTIlaeiiinguszasd (1) iedostundessiuduniteredin s1ene wie
aunmwasyana (2) Wunssiduiiensufiimudyadadwesdeyadiuyanaidy

q 3

Ay iadfiolflunsiiiunsmuduevesdmestoyadmypaanewd whiyg by
vide (3) iunssuduiovselonilngveumengmnevesmuauteyadiuyananio
voayanansefiiyanaduililifauaudoyadiuyana uudusylovifnand
auddgliesniiansduiuguludeyadiuyaravoadivesdeyadiuyaaa
ABE19LTY LI VBITBLAAIUYAARDIIVR MK ATUANTRYAFINUARAALTIUNTAUNTE
vhanedeyaduyaraiiligniiununalagliléuamdusenanidvesteyadiu
yeaa lensufiRmstnssnivioufamudynidhisaduiidoienuds warlifvg
flaedesdimsuftinmstaenivieufifnudyaiudndely dewildse funionis
UftRnudynniusuiuanns doyaduyeeaimsmuaenusndulunafuinw
dmivdeyadiuyanafiinnuseulninie Sensitive Data 141999

'
[ 1 a

Toyadyanaaunsaveliriuaudayadiuyaraniiun1saunseinatetoyadiu
ypnanenannuaaudndulunisiivinw widauaudeyadiuynnasiaiiy

wudeyadiuyaraiuitulalaeilidesldsuanuusesulaedandeainidives

ToyadiuyananIuuIng 26 (1) (2) (3) (@) w3e (5) (A) (1) (3) wriawses1vUay A

v 1

AuAsadayaduyana WA, 2562 tneinguszasdlun1siusiusiudeyadiuynaad

Y 9

CY Y] 1

Lidndudealdsuanudusenlaedauddlaun (1) wisloatuniossiudunsiasedin
$NN1Y YIRAVNNVBIYARRTIIWRTBYadIuyAna lansalmuBuseuls lidn
mewlainy (2) Wunsiliufanssulaggeurengmneiiin1sAuasesiningay

Yo3yalls aunAy nioasAnslikamAlsNETngUssasAaneiunIsiles Aau



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 3

U5vgyn visoananussuliwnaun®n gaseeduaundn vsedddinisfnnoaiiaus

[y a

fuyalls aunay nieesAnsilukarmilsnuingUssasadendilaglilalnme

Y

[
v 1 tY

Toyaduyanatueantunieuenyails auiau nisesAnsilduatmmlsuu (3) Wu

]

e

o =

ToyanameseamsnsaeieauBugenlnetaudwesdnvesieyadiuynna (@) 1Wuns

Y

a v

Juduiianisnens@ndisendesunguie nsujuRaunienislddansisensowmiy

[
Ya a a ¥

nvNNe WsensenTunedandisunieswmungmung wie (5) Wunsdndulunisufun

Y

s a

aunguaneiieliussainguszasdifeadunsAuasesussay nsUseiudany
nanUszAuguAWWAA ataAnisiiertunsinuineIuiavesdansaungrang
nsAuATIUsSTAUiEAINTa MsAnyIdenvingrmans UseiReans vieads vse
Usglovtiansnsaeiidndny fheghadu fauudeyaduyaraannsafiunusmdeya
dnyaraifinuseulminghifesldifuammdusenlnedauds ilotdestuniessiu

JUATILABTIN T19N8 NIDAVNINVBUINVBITOYAAINUAAR UALIIVBITRYAGIUUARS

| o

famsanunsaveliigrivnudeyadiuuaradiiunisaunsevinatedeyadiuyananiy

va ¥ ¥

11037 33 (1) wianseelygfdunsesdoyadiuunna w.a. 2562 AReLlialdves

@

a 1

Joyadiuyanatuegluannzuninliidudunsiasedin 519018 W30dUNIMVDIAL

= & & POy a0 v | & o &
139U VUILAIULTUUNFALLAN LW'ﬁwzﬂawuazgamuqﬂﬂauwmmmmL‘U‘uﬁl‘umi

b2

@ v [ [ =
Wusnwaaingusyasalunmsiiuriusamsely

Wvesteyadiuynnadinilidnsnazveligauaudayadiuynna

o a

aliunsaunienatedeyadiuuanadilagniiusivswanurasduildliannidives

4 1 va ¥

U0 AFIUYAAALALATIANLINTT 25 355A 1 (1) wa (2) wiansesvdyaRAunses

L

v |

doyadiuyana w.a. 2562 iedoyadiuyanatiununanudndulunisiusnwa
SnuszasanliiAvsurm 1Y vielame dmiudeyadiuyaraiifunusailasveuse
VNIRRT 25 A JeyadiuyaraiiusiaiAuT TN NUVAIY Us (1) fruay
foyadruynraldudsfsnisfunurudeyadiuyaraainuvaduliuiiiwesteya
dnyananslaglidnd uidedsiAuauduiutuwiuiiiususauaylauany
fusenniirvesteyadiuyana 3o (2) 1unisiiusiusndeyadiuynnaildsy
sniiulaifesvenudugaunuiIng 24 (2) (3) 3o (5) n3auns1 26 (1) (2) (3) (4)

%38 (5) (A) (1) ()



MNsensiifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 32

5.1.2 Wi vastayadiuyanansunrudusenlunisiusiusy
1 e Uawmedayadiuynna

WvesloyadiuyARaaINNTAnaUANBuEBNTRAUlANNLIAT LILUA
fitedrimanslunisneuruduseslaengmneviedyyilvussloviuiiiveadoya
duuara® nsaeuANuBuLeNAITAlatdaTTedvestoyadiuyAna wardInls
doiludnsvendvasdeyadiuynna Wweoyadiuyanaislidnludowdamnemna
lun1sneuanuBugenundaivaudeyadiuyana wasaruaudeyadiuynnan
liannsafsuseulilumsnoumuBugeulddnduiu fegagu madwesteya
dypranuItayadInyaravasnugnanasdevsaiinanulilindadaivaudeya
dyanatunsinusunn 1 vsedamedoyadiuyana 1Wivesdoyadiuyanass
nouauBugonvesmuliviuilnefazudavguanialddld uenaind n1sneuainy
fugenazinailefmuauieyadiuyanaiunsuiimsuansanuilunisasuainy
fugenveaivesdoyadiuyana WolhwesdoyadiuyaransunnuBusendsngn
uiiGeuies grmuaudeyadiuyanagenliannsafiusus 14 vieawnedoya
druyana waendsaniudivesoyadiuyanaieanunsaldansfasvelitaivay
Joyadinyaraniunisaurseinateteyadiuyanalasnsety

dmsudeyaduynraiiimuantoyaduyanaifususalaeililasy
ANNIULDUIININVRIVBYAAIUYAAANINNINT 24 (2) (3) %50 (5) wazdIns 26 (1)

va ¥ ¥

(2) (3) (4) 39 (5) () (1) () wAamses1wlygRfuATeloyadiuyAna w.A. 2562

Wrvaeyadiuynnaliondlddnsiazvelviiamuaudeyadiuyanadiliunisaunse

anedeyadiuyaravewulaenisneunuBusenlumsiiusivs 14 niadame

va ¥ ¥

AUUINTT 33 (2) uhanses1ydydRANATItaYAdINYAAD W.A. 2562 YI9TllNT e

R

231991 19 7933R 5 Witnseswdydaduasestoyadiuyana w.e. 2562 Jiyeiidn “lWves
foyadiuynnasznouanudusenideiilelaililngazfomounnudusonliiwuieatunsli
mmdugoy Vuwdiifedriaanslunisnounnuduseslaonguuneviedyyiliussloviun
Frvesdeyadiuyana sl nsneunubusendenliidsmanssnudonisifusiusa 14 uie
Wamedeyadiuyanadiirvesteyadiuyanaldlianudusenliudilngveunuiinmunlily

el g



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 33

Whvesdeyadiuyanalilalianudusenuilaiuaudeyadiuyanauinsuny anv

va ¥ |

U931 24 LagdInT 26 LL%\?WS”S’]‘U‘UﬁJﬁUﬁ]ﬂMﬂia\‘i“U dadauynna w.A. 2562 gl

@7

ghundavandeyadiuyanalunisiunusudeyalaslifedlisuanuduseuain
esdoyadauyaaa fedu 1iwesdeyaduyanaddionadiiunsaeuabuson
iielvdnalunangmunels
dmuteyadiuyanallAusIuTININUNAIDUALNINTT 25 Ui
wszwnyeRdunsesteyadiuyana e, 2562 iweateyaduynnaoialdansias

volvEmuAutayadiuyarad iU saunseinateteyadiuunnavramulaen1sneu

wva ¥

ANNFULDUANNNINTT 33 (2) LL‘Vi\‘i‘Wi‘“i’]‘UUEUEUG]ﬂlIﬂi@\‘i“U@@Jaﬁ’JuUﬂﬂa W.A. 2562 Llla

@

r;dmmmaagamuqﬂﬂa LﬂUi’]Ui’]ﬂJ“UBZJ‘Jaﬁ’JuUﬂﬂaﬂ’m Lmaqa‘u LLazr;deﬂmazgamu

]

yaraldudsisnmaiiusunndeyaduyarannunadulidmesieyaduyanansm
Taglidndn uidesliiAuauduutuudfuiiiusunuuagldfunnudusonain
uestoyaduyanatu uioghdlsfo iiwesteyaduyenalionalifvifazvely
APIvANtayadiuyAnanLiunsaurseYaneteyadIuyARaveIRUlAEN 1T UAIIY
fugen mndeyadiuyanagnifususmanumasdy uidunsifusunuteyadiu
yarafilssusnilifesoanubugeumummn 24 (2) (3) vie (5) n3oumsn 26 (1)
(2) (3) (4) w50 (5) (A) (9) (3)

5.1.3 ilaid1vesdayadauyanadndiunisiiusiusiu 14 v3e

Wangdayadiuyananiuuing 32 (1) w39 (2) wisnszssiygfnuasesdeya

v Al

ﬁ’J‘LlUiﬂﬂa W.A. 2562

wva ¥ wa 1

119197 32 WAINSE Uy UeUsl ﬂmiawamamwﬂﬂa W.A. 2562 ‘UﬁUﬁU(ﬂ’J’]

< ]

v Y

“§rvesteyadiuyanaiianddaiunisiivsivsn 1 vieawmedeyadiuyanad
Wendunudielants demaluil (1) nsdiiluteyadiuyaraiiiusiusuldlaglasu

TouniiuliifiesrenuBugaunuung 24 (4) vide (5) LiuusgmuAudeyadiuyana

v

figauledn (n) Mmaiusivsn 1 vislnmedayadiuyana gAiuaudeyadIuyana

amw %30 (V) nsiusuT 14 wse

w

Ieuansliifuiangduvouson guuneiid iy

a

Uawmedoyaduuaratudulumenensdniiseniosnnungmne n1suiRmuvse

nsldansisensesmungying vsemsenTusegavsiieniewmnungving” 1ns1 24



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) L 24

va ¥ wa |1

wisnsyvlyRduasesdoyadiuyana w.e. 2562 laUyaidn “inudilvdaiuay

q <

Toyadiuyanarinisiiusiusudeyadiuyana neldlasuanudusenainiives

Jagadiuynna Liune...(8) n1ssnduiienisujuindinlunisanifiunisiaie

[ [

Uszlevlansisagvasdiuaudayadiuunna wag (5) n1sdnduiieusslovilngvou

A a

menguueveEAuANtayadIuyAnanIevatyanarsetiyanaaui lilvdaiuay

]
[

foyadiuyaea uuiusslonifinandienuddydesnhansiuiugniludoyadiu
yanavai1vestoyadiuynna” dutu ivesteyadiuyanaiidnsdnduniaiiv
sasm 1 vdelawedeyadiuyana vndeyaduyaratududoyaiidauaudeya
druyararhmanununalaglilisuaudugenanidivestoyaduyAnanLNINg
24 (4) vive (5) uwarimuANvayadIuAnaliansanaallanuueg 32 (1) (n) 3o ()
wasnivedeyadiuynnalid@nsanaiunisiiusiusu 14 vselamedoyadou
yarauda 1ivesteyadiuyanafaiuisaldansnazveligaiuaudeyadiuyana
sidunsauvierhanedoyadiuyaaaiu

v va

uen9INil 1199 32 Wianse ey dRduasesteyadiuynna ..

]

v

2562 Uyai1 “idrvesteyadiuyanadansdnfiunisiiusivsiu 19 nielame

<

[

Toyadnyanaiiisaiunuilelafls fasioluil (2) nsdifidunaifusum 14 ie
Wamedeyadiuyanaiiieinguszasdifsafunisnainuuunss” Fathu anemdsann
Whvestoyadinyaradndunsiusvsn 1 vialametoyadinuananiuunas
32 (2) Wvesteyadiuyanadeuiiansiavveligaiugudeyaduyanadiiunisay
vidovhane videviliteyadiuyneaidudeyafiliannsassyiyanals

5.1.4 dledayaduynanalfigniiusiusan 18 vselauelnglivaudiag
nguneaaidmualiluvaon 3

b2

1‘14?15&;‘1/1Nmmmamamwﬂﬂammwiw 14 w3 GL‘UVILNEJ‘UalIaﬁ’J‘LJ

v [y a a

yanalagliiveusmengmnenuiidivunlunan 3 wEeundwydasuieivanives
Wrvesteyadiuyana ivesteyadiuynnaaunsalidansfazveligmuandoa
duyaeadidunsavndeatsdoyadiuyanatiuld Fregragu 1ms 35 uns
nizs1UyeiAfuATRIaLadIuYARE W.A. 2562 AMVUAlY “HAuANtayadIuyAna

Aosnniunislideyadiuyaratiugniaadutagiu auysal uazlineliinnnudile



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) L 35

A winndarunudayadiuyanalildnniunisdenaty uidmanusivsumnield

'
| a

Joyadinyaraiiin lanysal wazenansliinanudilatin? 1vestoyadiuyana
p1aldavsnagvelvimuanteyadiuyaradiuntsaunsevinatedeyadiuyanaiiu
wiszdiehmsnssihvesmuaudeyadiuypaailunisnssinliveusengruneuas

91asANUds LA veayadIuyARe NTeNINTT 37 (1) wWisnsesvdya

€

AuATesdoyadIuyAna W.A. 2562 AUyl Rd1 “driuandeyadiuyanainiii

q U o ] q

v 1

fatelu (1) Selifunsnissnwanuiiuasaondefimnzaniotestunsgyme
s 19 wWasuwas uily vieidawmedeyaduyanalgsamnnsunnielnsivey
.7 uimngmuauteyadiuyanalsidnlifiinsmssnvanusiuasasndefivnzay
uteyaduyanaiinudssienisgamie wWhis 14 Wasuulas ufly viegnitlawme
fonatielannteyadiuyaraiiligninusiusmieldlaeseumengmne Wivesdeya
druyaratauiiansvelvignivaudeyadiuuananiunisaunievinatedeyadiu

yAnatulaguiu

Uannflagininvesoyadiuyanadzaiunsolddnsnsgnaulsvialy

winfeyadiuyanaligniiusiusu 14 vielamelagliveumengmunenuiininun

[ % '
vaa o a 4JA

TilunsgsdydAt Neililioninuing 33 @) wimsesvlyaRaunsestayadiu

]

yARa W.A. 2562 Muualidivestayadiuyaraauisaldansaainanlanseiietoya

! 14 @ X4 A a 1 1% Ao
dynnalagniiusuTn 14 vsedawmelagldveumenguunenuiiunliluvan 3

'
a

FeUgyaAneituansuasdivesdoyadiuyanawiniy u1ns) 33 (4) Glalgenin

]

“lireumenguungmuinnmualilunsesviyd @i’ whegela Faniniansan

va ¥ ¥

unUalAlununn 2 winsgssdygfduasesdoyadiuynna w.a. 2562 Sudu

R

'
va o a 1 LY

undayeiAsuiieiunisAuasosdayadiuunna uasdalanmueisisnisvmsauuInig

n15iususn 19 vielamedoyadiuuanalagrausiiengvuig 919nUINNIsAY

w5 | viodawmedeyadiuyananid Huuntyaflununn 2 faidunisnszyig

*! Franz Werro, The Right To Be Forgotten: A Comparative Study of the Emergent
Right’s Evolution and Application in Europe, the Americas, and Asia, (Cham: Springer,

2020), p. 154.



Nsenstifenans aninerdoudimvans U9 4 aduil 1 @nsiew - Squieu 2564) L 36

Lugeusenguune lneguuuunsiiusius 14 viailawedoyadiuynnalaglivousie
nuneenaland nsiusuTwdeyadiuyaraiuanudduwasuenniodngUszasd
FuveuUMEngUIIEAILIATT 22 MaAuTuTmdeyadiuyanalaeilindads
eazBeaidRymuans 23 mafunussdeyaduyaealaglildiumuduees
AININGT 24 MsAvTIUTITeyadiuyanannurasdulildaniivesdeyadiu
yanalasmssnmNIns 25 msiivdeyanidnvasdumsdesimnuinns 26 uay
nslivterdamedoyadiuyanalagliléfuauduseuniuuins 27 dufu nnsi
AAruAudayadiuyanaliiiusiuny 1 nielamedeyadiuynaalaeliveude
ngvu1eRIng1 1vfelaidaiuantdeyadiuynnalaalsasilnned vesteyadiu
yana 1weateyadiuyanafmstiansiazvelvigmunudeyaduyanadiiunisay
vievanedeyadyeratudeiiieananudsmieiiotostuiliAnaudsmeiy

va ¥ ¥

WONINL UMI1 33 353A 3 WimnseslgRduATeIlaladILYAAA

q

W.A. 2562 fanmualiianvesteyadiuyanaaiunsavelvgriuaudoyadiuyana
Afiun1sauvseriatedeyadiuyananuuIng 33 155a 1 vingatuaudeyadiu
uaralivinideyadiuyaradudeyandamesoansisae Jansiiideyadiuuana

[ ¥ A a ! v ! A [ o a a A UG
Wurayanidalnenod1s13azaIna19190atdun1Insznvagilaniedlunng 27

va ¥ ¥

wianseslaifuaTastayadiuyana w.a. 2562 Minudlviiaiuauteyadiuynna

@

A a 1

Fusailawedayadiuynna lnglilasuainugusenainidivesdeyadiuynna

Y

—2

[
[

noyaAdenaatlagnimualilunuie 2 Snnidundygaumslalunuin 3
w =

c

o
'
v wa

ganeaiunsinliveyadiuuaraidudeyaiUameseasisay Woiduguil

=b.

U o
mMafususn 19 vie Wamedeyadyanalagliveusengunomaiidmualilu
win 2 Jamsterduvglidvesdeyadiuyanaamnsoveldansiazduiunisay
ievatedeyadinynaatuldfieduiy udegslsinim uindsliduiiuidain
vesdeyaduyanaszannsaveldvisfiazsiiunisaunievinanedoyaduyanald
vidoli leteyadiuyanavesmuligniAusiusm 19 viedamelagbiveusengmne
pafitmualilunsesedydit 5mesdoyaduyananiadoniazneunubusey
Tunsiiusiusiu 16 vselamedoyadiuynnasindaunudeyadiuynnaidunou

[ a

NTuIweldansnzaLiunsaunieinatedeyadiuyanatiu



Nsensifenans aninerdoudimans Ui 4 adudl 1 @nsiew - Squieu 2564) L 37

[

5.2 Yan1uun ludn

v v

weulvidvesteyadiuyanaaunsalddnsnazgnavernintulaenaves

Y

U v 1

deyey1 Favueaudn LNveayadIuuARaR YR K ATUANToYadIuYAAA
Afiun1saunseriatedeyadiuuana wenwmilearniinmualiluuingi 33 (1) - (4)

va ¥ £ % 1

wisnses vl aiaduasostoyadinyana WA, 2562 lngidnvestayadiuynnauay

@ g

AAIUANTBYRAIUYARR1YIEY A nNaiL wazivuaReulunliidwe sloyadiu

A U

| o

yAPaaINNsaveligmIuANtayadiuyAradiiun1sauvrseviateteyadIuyAna
lagane dedrutu Wivesteyadiuyanasiavelvimivauteyadiuynna
suiunsauvieranedoyadiuyana ensifuinudeyadiuyanaldiiuimue
szpznaiildnnasiuly deyadiuyanalignaraziianieauisagnidnialdlag
yARanIeuen Teyadiuyanaliaunsadnfiwvsensinasuls vsedeyadiuynnagn
thluldvdeifususmludnvasiionansliinanudsneunidivesieyadiuynna
FyaTiietuludnuassinanioniodu “dyariiliite ﬁﬁaiﬁﬁmqmaﬁw%
JENindveslayadiuyAnaLariAIUAN daYAdILYARS IngKAuANTayadIuUAAa
$ossidumsauniorhaneteyaduyaraidedivaintumuldfmualiludyyn

n3ovennas uananil dygyrvsedennasiioguaninileninsy 33 (1) - (4) uus

vy alRnuATastaLaduYARa W.A. 2562 UudineseylutaAulssanang g
whiskagndieg eelangsy dyyn wasnll uazdilionvegludiduvesng 33

wiansesdyaiRAuaToslayadIuyAna W.A. 2562 FRELuiy

fyaylifive Ao dygrfinguunedlasvusdenionaninaeililasaniz uinindu

eansanuinnasirduielilinaldsduiulaaungwune

o
e
)
=b.
edD_
o ¢
ey



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 38

ansnazgnaudlu@ndiiavin (Absolute Right) uaag19la?® $53sa1u150

Mnuatedindvsnavgnisliauiu dmsutedindvsiasgnivanmnsauudla 2 nsdl

Ao (1) Aanssundnsnizgninlifinalddedu wag (2) Tosnviuwvesnisldansnavgnis
6.1 Aanssunansnazgnanlisinaldtedu
1IN 4 wnansesvlyaffuasesdoyadiuyana w.a. 2562 Loy @

< o

[ '
o w [y

Podninnisladsduvesngruneaduillufianissng o Wenguunsatullifinalddedu

Tufanisle @nsnazgnanndenliinalddulufanistumeituiu uazanundyags

A7)

A =2

Tuansi 4 dies ansiazgnauddlifinalddsduwn (1) nsiiusiusin 19 vsalake

Y

JoyadiuynnaroIyananyin1sNususdeyadiuynnaiiioy seleyilaiununie

o

wiefanssuluaseuaFivesyanatiuvinty (2) n1sandun1svemulsnuvessnd

' '
v = = Y 1Y o

NNNIUNITTNBIANNLUAIVDIST BIFIUONAINUNUAININNTTATIVDIFY NIDNIIINWN

<9
[ '

mnuUaenfuvesUsznvu sumaniiiAeaiunstesfunazUsudsunseniiu
Tmenmans videnssnwanusiuasasnsdeluues (3) yaravidediyanadslivie
Waweteyadruyanaiiiininfusuraliianis Wefanisdentasu srufaunssy
w309 m55UNssudwdulunuasesssuuinisusenauivdn wieidulselev
s SN (4) AnunusIgs AN uazsgan TudnngnTsBnsTiudeRs
Tasanifanan Fafusiusm 1 violiamedeyadiuyanalunisfiansanmumtnd
WAEBIUNAVBIANINUNUT YT AN $§ANT TOAMLNTTUIBNNT wAIusinTal (5) N3
finsanfimnwiaivesemauaznisiidunuveadmiilunszuunsiinnsuned
5TsUAR wagn13NNINS Tauran1sRineIunILN S UIUN Y RETIINSE IR
WAy (6) N15ANTUNITAVTLAVDIUTENTOYALATANKAZHUITNAIUNYNUIET102E

nsUsENaUTINateyaLAHn

# Jacob Rowbottom, Media Law, Third Edition (New York: Hart Publishing, 2018),
p. 336.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 39

6.2 URENLIUVBINIS IWANSNAZANAN

v

v

WM 33 9550 2 wiansesvdygRduasesteyadiuynna w.a. 2562

<
v LY [

el “anulwissantadbihunlddeduiunsinuinuliifiedngussasdlunis

= o

Thas o Tunisuansanu@aeiu MaAusneBietnaUssaesmuunng 24 (1) wse (4)

q

I
U a aa ¥

13031931 26 (5) (1) w38 (1) N1sldensnendnsisunsasmungrane n1suiRny

WIeMIIEaNSISENTRWUN VY VISENTENTUABFANSISUNTRIMUNY VY ViToLNE
mMsufiRnmngrune” amundeyelAnenanil @vsnazgnaumang 339530 1 (1) - (@)

wisnsesulyaRAuasostayadiuynna w.a. 2562 liaiuisagnuulddedula

Tunsdidwiolud

6.2.1 maiuinuliiiednguazasdlunisldiadawlunisuans
AUARLIAY

UINTY 34 VOITTIITUYYUNITIWRIUIINT Ny WNedNnI1Y 2560 La

Uayelfidn “ypnadondiasnmlunisuansaufoiu..” wisgsssuygasdlali

]

a a & yve @ & A v v a
ﬂ’)’]ﬂﬁ/iiJ’]EJ“Ua\‘iLﬁiﬂ’]‘v\ﬂ,‘uﬂ’]iLLE‘iﬂ\‘iﬂ’J’]ﬂJﬂﬂmul’JﬂGﬂiJ LLG]ﬂLiJ‘lW]L“U’]IQlWJ’] Lﬁiﬂ’ﬁ/\ﬂuﬂ’ﬁ
WAAIAIUARAUT AN RS LETNINTBIUARA LN TLAAIRDNTIANUARLALYBINY

wazdwnansedtenandeyavnaisszniniuliiluguuuuleiniu® winmlunis

a

wansnnuAniugslasunisundesduaseswmunandvsuyveuuasiduiugiud Aty

voananuszunsulne® $53sldenadudmsedinmas nnlunisuansanuAniuYe

yARala

U951 33 2339A 2 uhansesvlydRnunTeItaLaduUAAR W.A. 2562

<

o

muualiviihansnasgnanunlddadudumsiiusneliiieingUszasdlunisldadam

Y

?* Laurence R. Helfer and Graeme W. Austin, Human Rights and Intellectual
Property: Mapping the Global Interface, (New York: Cambridge University Press, 2011), p.
221.

% Helen Fenwick, Civil Liberties and Human Rights, Third Edition (London: Cavendish
Publishing, 2002), p. 200.

“® Walter Kalin and Jorg Kunzil, The Law of International Human Rights Protection,

(New York: Oxford University Press, 2009), p. 468.



Nsensiifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 40

Tun1suananuAnLiiy Fanuen1udn mngaiuaudeyadiuyanaiuinwdeyadiu
varaliiengusvasdlunisléasamlunisuansanudniiu ivesdeyadiuynna

v |

Alionvveliamuaudoyadiuyananiidunsaunieriaiedoyadiuynnavoinu uaz

Y 9

va o 1

mmwﬁ’ﬁymmmanﬂfﬁqmawaa;ﬂlﬁdw s nnlunisuansauAaiulianius
wilonindvsfazgnan uwieglsinutiymilegin dauauteyaduyanaaunsald
wsednasnmlunisuansanudamuliuniesiisala msizdaudingmunudeya
druaravziiasmmlunisuansrnudaiuinm uinldldvinernuidauaudeya
druyanasglinsednuasamlunisuanianudaiulaauely w@iamlunisuans
auARiLsmsTveumvEolimuaugafudvETazgnaueiuiy

A MTULLINIINITHAITUIVB ULIANTBAUAUAAAING1ID1AE]
Fieludie

(1) ﬁ@7'551171/’534;71/144@541'7277/1777@@5"%14@%

wifauauteyadiuyanaauisaiuinudoyadiuyanaliile
Taguszasnlunisldiasamlunisuansanudaiiu wilrivaudeyadiuyana
ldannsafiuinundeyadiuyanafionsgnilulivioatuarudsmeuniiwestoya
druynea vizevilidwestoyadmyeralssumsndene Suee geuilu gindeads?”
viodoyadiuyanatuieliiAnanudaudviounnuenludsay viedusedeniny

s

TJUAINETUUTENAS WU LA LIDUR ANAUN WIBLEINUT LN 1ZLaS AINIUNITLER S

3

anudniuldlalinissusesazAuasesoyadiuyanafidanwasiing1d §auny
Joyadiuyaratenlionaiuinudeyadiuyanaliietnguszasalunisldasam
TunisuansnuAniuty Wvesdeyadiuynnadednslidnsveligamunudeyadiu

yarasiiunsaunioangdeyadiuyanaveny

*" Graham Stephenson, Sourcebook on Torts, Second Edition (London: Cavendish
Publishing, 2000), p. 531.
8 Erica Howard, Freedom of Expression and Religious Hate Speech in Europe,

(Abingdon: Routledge, 2017), p. 61.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I x

(2) Rrsandnvalzuas Sngussasdvesiantiiosrniusuiun s

Taevnly daruaudeyadiuynaaliannsaliiaiamlunisuansnnm
Anuiu Mnnsuanseaniiuswihaeuiedeliineudemeundvesdeyadiuyana
wiluunansdl farunudoyadiuyanaaiuisoliiaininlunisuansanudaiiu
Aeatudeyadiuyaratuld mnnguanslivueadniviewaiamlidunisane
iWisligruauieyadiuyaraaunsadiiuianssuvesnuls frogragu 1ms1 35
Yos3goTINYWianTeIaninglne wisdnsy 2560 lifvuslidestavuiiainm
Tun1siEweY I INToRAMIANUAALAL WINSELETIEIUTOAUAAILAING1ID19
dsmansznunsziiteudnsluanududiuiitsfing widesnasudianunsadiaue

91715us omNARILTINE e siuTeyadiuyrratuls Wy Fo 018 wefnisainis

a

N3EANNR ¥30UsETANTYNIUNNVRIENTLYIIAIUER UBNIINT UINTT 4 Wi

nzs1vUyeiRfuATastayaduyAna w.A. 2562 Selavyaiain “wizsudydiaulyly

Taduun (3) yaraniedfiyanadalivselamedoyadiuuanafiviinisiusiusiy

3 U 3
L4

Phane WieRanisdewiavu..” nsfinsysedyafatuililddiiuniiomsdouasy
doudenalidinifazgniuludnaldtfuiuianisdoutaruduiy Wedudud
doanavuannsnlivieiiuinuidoyadiuyanaliiionguszasdlunislfianm
Tun1suananuAnLil

6.2.2 matiuinuliiiaInguszasdnuunns 24 (1) vi3e (4) vive

11791 26 (5) (n) %99 (V)

v |

U1A31 24 unanses1elyaARuATeItayadIuyAna w.A. 2562
MmuaigauALdeayaduuanaedInIsnuTIUTINdayaduyaralilnglisadlasy

ANuBugaNIINveIteyadIuyAna MndingUssasdnaniinualilu (1) - (6) usiiile

LY

WA 33 3330 2 WisnsesdylAduATastaLadInyAna w.A. 2562 Amuad vl
ansfazgnanuiliveduiunisiiuinudeyadiuyanalite Taguszasdmuinnd
24 (1) w30 (4) westeyadnyanailionsveldavsnazgnaumngaruauteyadiu
yanaiusuTudeyadnyana (1) iieliussainguszasdiiieadunmsdminenais
UsgiRmansvideanvnems ileusglovianssue viefiAgiunsinuidevieada

Faladnlidiumsnisuntesiangay iieduasesdnsuasiainmusadivesdoyadiu



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I a

yana w3o (2) Wunisdnduilentsufoandnlunsdiunisiaiiousylowl
amssurvesmuANTeyaduyaaa vieufiRniilunisldsnnasgildueuliun
HPIUANUBYRAIUYAAA

WY 26 WianseIUngiAnuasestoyadiuyana w.a. 2562 la
Avunlidoyadiuyanafifianugeulmuie Sensitive Data lianansaifusius il
Vuudlasunnudugeulaedaudanidvesdeyadiuunna uisgdlsinig 11ns 26
Iiimuatesniiuiioyynliinisifiususudeyadiuyanald mnduluaiy
fnguszasdiinnunlilu (1) - (5) Fatu ilennsn 33 2397 2 whinszse Ty
Aunsesdoyadiuyana w.a. 2562 Amunilihavsfiazgnauanlideduiunisify
SnwrdoyadiuynnatiieTnguszasdauuIng 26 (5) (1) wie (¥) li1vesdeyadiu

yaranlionavelddninazgnaumngemunudeyadiuyanatiusiusiudeyadiuyana

9 Y

'
aa v

Afdnwazdunsdosiiu iedunssndulunsujoanuiieliussanguszasd
Rty (1) neemansdesfundsendinemani nsusvfiuamnuanansalunisiany
Y91gn94 N153TadelsAnaNIsWNng MsliuImsiuguamvsesudiag n1sinw
yansuns n1sdnnisiugunw viesruuuagnisiuinmadudsnuaesigy il
Tunsd@ifilaldnsufifaun gransuazdoyadiuyanatusgluanusufinvouves

v

AUsEnovelnnsedvdnniedintnnsnwideyadiuyanatulfiduauduaiy

Y

[y 1 i

nguane fedlun1sujiinmudyaseniadwesdeyadiuunnaduiuszneuivdn
NMINITUNNE 138 (2) Uselevdansnsaeaunisansisaay wu nstdesiusugunin
nnlsnfnresdunsevielsnszuiniienafndeviounsidulusierandns viens
AIUANLNATEIUVIBAMNMYBILT YA vieiTosllownmd sladalsiduinsnis
fimnzauuazinzaiiodunsosdnsuaziainmussitvestoyadiuyanalnsianiy

N135N¥IANUAUVDIUBYAAIUUARAN NN NTDANUTETTTUWNSIY TN



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) L a3

6.2.3 nMsldivan1snansdnsiseniasmiunguuny nMsUuAnIuvse

=y ya a A b4

nsldansitenieswmunguuny viven1sendusiadansiseniasnungvineg

Y

v [ [
a A o

aanviniiidmiidansisensedignuiidiseniifeanuduiussening

Wintluazgnuildasendt “uil”? dndiseniesdallanuvunghe dnsveadmilnag

£
Y =

Sensedignuiinseyihnmstseniiviungimi lnesuuuunistissviionalaun nsevinis

a b4 v a

LU wagdaouninddu uonanll Andiseniesduinvuraannuiianysailaintu

we?* wasdmilegluanugniavslasutiseniitu Ineyawsyisefiunvemiloaiingin

[y a

frueun azliin IAN15ULENET wazannimslia

A7)

[
1 U a

nsldiesnefsdnsisenIasnunguue vaneds nsldteyadiu

vanalluimiasdiaifieneliiindndisenieslignuiinsgyinistisenidundmil wil

seninAluANteyadiuyAnalazidnvesteyadiuyanadazieuintuneu lng

| =

Wrvesdeyadiuyarasiaiianusidugnuil uazdmuauteyadiuynnaenaliaous

Judmilnisendesdiidvesteyadiuynaadisevilld uenainl m1dn “mungrung”

LY

Tuditimsmned Ve 9 ﬁlﬂsﬁw58i?%ﬁ@@ﬁﬁﬂﬂi@ﬂ%@?ﬂﬁﬁ?ﬁﬂﬂﬂa W.Al. 2562
wienaduusznanguuneuwsuazwidivd nisnguaneatudu o AneliAnans
Zundomdeniiuiu deduty iwesdoyadiuyaaaldvidnsashntusuiasg
uesdeyadnyeealdlivasiasintodudvieuinislneilifesdaeuiiuanlun
faneviedluinislaenss antudiendedlvuinisasSeniuduansuias e
sunAstsERuliLiguevs e U NsWNd Tty AdILUARS SWIANTIBTENAURY
Mndmesdeyadiuyana suemsiigundud miluasdauquioyadiuyaea 1iwes
foyadmyanadiguaniugnui suiasezdduutisentyddasasin (Statement)
WsesouUndnisiseniulduinsiasan (Billing Cycle) 1ﬁLLﬁqﬂw§ Feazudaszasiden
vievonlideshuesinilitsenmauimiouins lnenifnanifoduwisudinan

v

NslEURTIASAATSEY (MAnNwIMmafnN 53842/2551) Yeyanseuseifnislduns

? Tanau Saunns, wil, MiAsI 4 (nsannanuas: TAVSIUNTS, 2542), ih 85.

0\ Spadeniy, v 110.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) L aa

LﬂimmuaaLﬂuﬁuamamwﬂﬂaﬁuaaaﬂm“ wmﬁwﬁuamamwﬂﬂauamaLﬂuﬁuamawiﬁu

o

[
Y

remsdndi3unos uiereliAnniiignviuieiiwesdoyadiuynnaasiosdiseliun

v |

HrruAudeyadiuyanansesuinsiliudmil Wwesdeyadiuyaraidsliaiuise

q

R e

v

lgavsvelvimurudeyadiuyananiiiunsaunsevihatedeyaduyanatl Insemn

Y 9

Wrvaoyadiuynnaaunsaldansaina il gruaudeyadiuyanageouliaiusa
THansiFensodliidvesdoyaduyanadisznild uasidrvesdoyadiuyanadiio
THavsdnanavimiiingu

nsUfiRnmm3eldansizensesnunguane nunefis msfigaiuam
foyaduyanalideyadiuyaraiiioduniesiosniunslignviviedwesieya
dyeraufoinisdrseni faruaudeyadiuyanaanunsou joRnuvioldans
Bunfedldfdaidlonidsimuatiseviodmiliansiaglfsuteeviidu ddu nsau
viovhanedoyaduyenadevilvitmuaudeyadiuyanauiodmillannsal dans
Bundosliidvesdoyadiuyanaufifinsdisevilld oty Wvesdoyadiu
yanalddBuduansumsnieunsldduduntnsssrey duumeSoutu uag
wifsdesusesiudeuliuismasiofinsaneyiidu Tasdeyadindniloniedu
foyadinyana mndewn 1dwesteyaduyananiognuiandalidisevil dauay

'
a =

Joyadiuyananiesuasiugiusdmiliiansnaziseniednidvesdeyadiuyana

v

wsegnuilinsenills lngsuinsenaldieguudundasUssnvunsodwumedout

Y
a aa v o

vosgnuillunisinseniedwilideudanougnuiliiatdatisenilliaiunisdrsend

MnIvesdeyaduyAnaalsaltavsnasve limuAutayadiuyanaAiun1Tay

q

wsevatedayadiuynnaveIny Kriunudeyadiuyananlienslddnsisenseal
Wivesteyadiuyanadisenimunguaneld 11vestoyadiuyanaislionvveli

ArIuAnteyaduuAradiunIsauseiatetayaduyanavanula

Y 9 Y

a

N138NTUABFANTIIUNToINUNY MUY NU8AIINT N1STEAIUAY

Toyaduyana livsenduenteyaduyanaduiioufiasnazdrsenil vseufjiasiaz

*! Richard E. Smith, Elementary Information Security, (Massachusetts: Jones & Barlett

Learning, 2019), p. 232.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I a5

[
v 1 v

UURmuansiensesreuivestoyaduynns m'ﬁaﬂﬁ'ﬁumaé’ﬁwﬁ gnoalunsil

a IS Ya a

Fanansinfet ufuianssuimduluayvieludloy nsenvudedansiSondedunsdl

éﬁ’aﬂa'nﬁ%matﬁm%uﬁuﬁmmm'wmauLmuﬁfjﬁw,mﬁmmﬂwaﬁwaﬁﬁw%uamﬁw%aﬁu

£

Tnermuaudayadiuyanaiigusilunadmiiuazgnuil wazidivesdeyadiuynna
figsdunudmiluasgnviliuieiu mnidwesdeyadiuyanaaiuisalddnsnee

Yol AuANtayadIuyAnamiunIsaursevatedeyaduuAnavetauld fArunx

| [

Joyadruuanagenliaunsaldviesndeyadiuynnatudedansiienieweadnves

Y

a Yo

Joyadinyarald dregaty dyyiuseiugin fe awzm‘v]muﬂamummawﬂ%ﬁu

Y

v o 1

Frununildiungessiusoviefiuuselonidlofiondseiufelfidedin vielidiney

Y

[y

sudsnaimuiinnasiuli®? dyqnuseAuiingad vzl Judya1sameuLnunviagsu

g

£
[ v YY) 1 | 1 a aa 1% )

ﬂizﬁ’umu,azmamizmmamar;hsJmawumwaqmiﬂﬁm%ﬂr;'hsmﬁa wazluvne

¥ ¥
v zaa Al ] = a0 = v

Wwentunlanslasudiszuianndndienils uanannd tenuseiusuininNaswnas

TaANUITIVUNLINUTIYAdIUYAAS LYYW 818 WIBg DN WMl dIuas guaimn

Usziinsdutieuasnisinymeunaliungsuuseiudie wndedseiudeliUame

=

Januassaunastennusuluia dya1usyiutindeuiinanniluludley

o

U

[
tY

UszAudesaiuisalddansuanaslanislussesiianguuieninue detu

e @l

SU

Usiudvdoniipiuzidudaivaudeyadiuynna lususiigielseiudeligiusdu

)

L%’wawamamumﬂa muﬂ'ﬁvﬂuﬂamﬁﬁw ‘lﬂL@’]‘U@Mﬁﬁ’)‘uﬂﬂﬂaaumumﬁ]EJﬂ“UHG\@Ei

L2 U

avidisonfesveadfionseiufulidnuiu fidwey flewsiufovierinvesdoyadiu

yanakionaldansnazveligsulssiudeviemunudeyadiuynradiiun1saunse

Maneteyadiuyanaraswmuilalily Melinsenisaunsevihatedeyadiuyanages

} 24

biiAruaudayadiuypraliaiunsadmsosntoyadiuyanasuluiialuiusied

&

dvizisenesvaadvestayadiuynnala

o a [

AININIANaaNIN 3682/2545 laitiadedn landnsanAmeululy

AtaUseiudiInitannldreidunsensiuindu usawrelasuAIusUIusons

2 Inlsat Mynm wazdnislyn Fia3y, Aesuneustananguunsurisasnidiyddnding

Useiude, (nsaunnamuas: 355un1siusd, 2541), v 199.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) 1L a6

SnwlspuziSullesenduiilonsenivizln o Nvenvselavuiaund lwedionnisiaung
Maununow waUsINgIlanteeidlsaneIuIaneaIn1sUInuTIaLa UL Jaunmnd
asranuhideulenisuusugne landnsiuisesananusndulilawdsdidaensiu

FIMINTNALNIIVLTBIAINATT TnasoraTenleUseiuligaunielisuyseiuiin

v aa [y a

nsnsyviwedandiadinalidyyussiudialasdygriruiuduanduludley e

LanAisenAsnwIngIwIaIInNT ey Iasufiasn1sdnglulisilaniitesaintand

v A

Yadensthedulsaveslanineunavyindyaiuseiuie wagreudiasiinisde

vandasludianssuludidnas Fedadunislddnsvendremuninguuieivue dgyan

UseAutinlududyyiiudnirviadudiunisesdyyiusedudin Tudiunis
SnwrneulloMauudrsgresznindansduitnasdmnduluag anafinineea
Ani landlugmusiinvesteyadinuyaraudetoyadiuyanalingssianauasawninag

vselmuANdayadIuynna Jedialidnasaiunsavenddludionssula daland

L3

lavsisenseaiesorddnuneunanndiay Suagansohdeyaduyanavedland

1 a a a

AlinsafannuasiwnIunedansisensasvalannta sady lannlaluaiuisaleans

Y

[ v

volvidnagaitiunisaunseviangteyadiuynnaaslaniiu
wanIN ANy atunuaudRvesyAranIouAnatulAmaN TR

Linswiomnuluasanumnnsy 157 wisuszananguunsunawaznfyd> Anisiendu

I Ya a 4a ¥

wislviiAruanteyadiuyaraausaentusedansisensewungrunglameltuiu

Y

lnsnuautfvesyananieiluaiszadgdnlaun o1y we 028w Uszifnisfinw

ANHENNTaRAY USeUsraumsalinnu MelnszauaudRmaddnineitesiunis

v o

Fsgniivson1sufianihnnudingsy® wasianudfysionisdndulauasnisuans

[ LY

WANYeIYARa a1y AnaNURvesyaratinanditodutoyadiuyanameituiu

@ 9

wsgdanufeitesiazaunsassyiinuveuanals anautivesyanailinssse

o

P 19957 157 2557 1 wisdssalangruneunawasnavgUyaiidn “nsuanaanuilag
ddgfinlunaauiRvesypravsenindaululudlos”
* 9AINE auned, allanisfnerUszuanguinaunsaswiaiydidleliinssudyg,

(NJunnuUAS: LWRTUAReEAN, 2543), 911 90.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) L a7

)

auduassgenneliinanuddRnlunisuanaan waen1suananuiiddyie

Tupaantfvesyaradwalitinssudulufionssy® gnsdinsodniuaudeyadiuyana

]
= o a

JeawsalivienduendeyadiuyaratilinssiennusssdudumaliAneud Aoy

]

e

1 Ya a a

‘Uumaﬁﬁﬁ/lﬁl,iﬂﬂia\‘i“lla\‘iLQW‘U@\?‘U@@J@E‘I’JHUﬂﬂﬁ%i@L‘W@Lﬂumﬁﬂ@ﬂﬁ%ﬂl@&miim‘ﬁu Bp)

Y

v

ArmuAndayadlyAraLanIInUUendWEAnTTIUE I we ey aduyana dAnTTaiy

gounniluluasluriui Wiadugull Wvestoyadiuynanaislionveligausudeya
dauqﬂﬂaﬁwLﬁumiaw%aﬁwmaﬁﬁamamwﬂﬂaﬁlﬂmqmmmLﬂua%aléf
MAnInIAIaini 3595/2531 lAdadedn “dTuasudstiinniy

ndng il lnefllamnundaaiuais vililandddyAaluanaudivesdias 4

q

n3vs1wULAnuandRnInsgIudmTunIsuNITHaENnusTIaIvAe w.e. 2518 14
Anualilandaiuisasvyaraidvinnudundnnuisiamisldninuaratueiy
LiAunndud Tuvaetu 9uaefiengiiundmnduluds wilaldwangiunandliiiuil

Jnasogliifiunndud dewivasadenanyililandddyiasuleudasundu

[
| 1

Y feuudane landuwansanuilulag

Y

wilnauradlandlaglanidengiiunimnay

0O W a

drrgRnlunuautRvesdnaedidioinluaseddy dygrdnsenilaniuardiaeis

]

Juludlenssu” anrfimnwimagnidina i landlugmuggruaudeyadiuyaaa

[
= |

fiavsliviethieyaduyaranlinssieruaisuieddvdiGuniomwesitasriouondng
Tudlanssumuuszanangrunsunsazndyd nslaansainaniodunmseniused
ansisunfesmungranevesaivnuteyadiuyana 1aedeliealddnsvely
druandeyadiuyanadifiunisauvieviaedeyadiuynnadilinsaionnudusis
Ul

6.2.4 nMsUJUAMUNYUUY

Aruandeyadiuyaaalisndudesiiiiunmsaunsevhaiedoyadiu
yeramufearesinvasdeyadiuyaaa vinnslivieiiununudeyaduyanaty
\unmsuFRnungmane Ssnguanedsnanenadunguuneilisunagnuauteya

druarauTIuTImsesnwdeyadiuyanal llaeany

| SaaRgniy



Nsensifenans aninerdousdiimvans Ui 4 aduil 1 @wnsiew - Squieu 2564) L 48

7. Myaasilindniniasgniu

v va

WM 33 wWiINsEI1vURRANATEIUaYadIuYAAa W.A. 2562 lannuali

T o

'
aa aa o a

W1vestayadiuyAralldnsazve lirIuAudeyadiuyARadUNTAUNT0YINaY

va ¥ ¥

Joyaduyana Twangliediu 1ns 37 (3) wimsesedydRnuasesloyadiuyana

@7

.6 2562 nmvualiiauanteyaduyanaiiniinaiiunisaunievatedoya

druuarameuiy uieg1dlsinnu wihnlunsaunseviateteyadiuyananiy

v LY

o 1 1 Y A
unvelinanany enauuslailu 2 nsdlfe

T

(1) miilunssalidssvunsnsasae e dunisaunieviatedoyasiu
yamrailleummunsyeziiansiiusny nialuiiedemSaduniusnduniu
Saguszaerlunsifusiusdoyadyanativ uieidestoyasauyanaldoou
AINE YD

wAlunsIaE “seuunisnsiaaey” lunsddenani lunthingaivay

v |

JoyadIuyARaAITRDINTINEaUI TayadiuyanatuliiuiruaszezaINIsAY

Y

$nw viieeteaisafuanudndumuingUssasdlunsiiususiudeyadiuyana

w3slil wiaveslayadiuyanalineunnuuseniunteuiosgniowmseld nii

v |

Tunsdaliidl “seuunisnsinaey” Wunihingaiuaudeyadiuyanadzionniunis

Y 9

' [ '
1 =

AeulvznszyinIsaunseviatedeyadiuyanatiy winiidananiddedundin

]

ffmunudeyadiuyaradosiiiunisasvaeusenues Insiidwesteyadiuynna
Lilgldavsaasvelidiiumsaunievinanedoyadiuyaratuusiogdla

(2) whiilunssalidssvunisnsaaaeuilenndunisaunieviaietoyasiu
yARARNTLT1WeITBYad YRR TDIYE

MNAUN5IATAE “sruun1snsvaau” Tunsainanand Wuniningaiuay

Y 9

ToyadIuyAnafeInTIRaaud Wivesleyaduuanaldldavsnazvelilniuauteoya

Y

druyaraniunisaunsevinaneteyadiuyarailulyaundaninaeiviotoulun

va ¥ ¥

Amualiluuinst 33 (1) - (@) wiansesvdydffuasestayadiuyana w.a. 2562
w3l Liwaiddoaniiuniuuinst 33 155A 2 w30u1051 37 (3) wiansesvdydh
AuAsoItaRAdIuYARA W.A. 2562 W3l sawdan1sdnnusIvTndeyadiuyanala

nsgvinlugluuule wazasldnisaunrsenisvianedeyadiuyanaliieanumunzay



Nsenstifenans aninerdousdimvans Ui 4 adudl 1 @wnsiew - Squieu 2564) L 49

4 v 1

wihflunsainananiifadunihnigamuaudeyadiuyanaseadiiunisniungmung

Y 9 Y

wazynnsveltansaniunisaunrsevhaneteyadiuypaadulumuning 33 (1) - (4)

va ¥ ¥

wisnsyswdyaRduesesdayadiuyana w.a. 2562 waglifivedndesntiuniuung

@

v

33 955A 2 N301MT1 37 (3) uriansesvlnyainuasesdeyadiuyana w.a. 2562
druaudeyadiuyanadeiiunisaunievhatedoyadiuyananmiiitvesdoya
duuAnasee grivanteyadiuunna lionnuasaniainanveuivesoyadiu
yanals wivnnguautoyadiuynnadfiasvieildufdanthiivesaulumsaunie
vhanedoyaduyanamuiiinvesteyadiuyanasesue Aenafoldingaunuteya
duyanaldaisaziindvsfiazgnanveniivestoyadiuynna udegndlsinu manis
volddnsantunisaunsevatedeyadiuyanaliiluluaiuuinsy 33 (1) - (4) uvis

va ¥ ¥

W3 UNRANATItaYadILUAAR .A. 2562 YTBlvAIToEN IUIATY 33 155 2

@

va ¥ ¥

1381931 37 (3) WwianseswiyaRnuasesteyadiuyana w.a. 2562 §arunudeya

druyanaaunsalfrasuieliduiunisavnievinanedoyadiuyananiuiiiives
Joyadnyanadove nsufasnsolidniiunisaunserhaedeyadiuyananiliens
fodunsasanifinansiiazgnanusiogsle

Soifutull nsdasdindndfiargnay asianuninefio msfigaiuau
Toyadruyanad Huvdelidiiunisavnieianedoyadiuyananuiiivesteya
d1UYAARTD9Y01AEUIIAIINIMASUTBUAIENVNNY a8 YU HAtuANTaYadIu
yanaldilidoyadiuyanaidudeyaiilamesrsaisisue® uaziiwostoyadiu
uanaldneunuusanlunisiusiusn 19 vieUamedeyadiuynnadngaiun
foyadynna deunidwesteyaduyanaldldansiazveligaunuteyadau
yanasliunsaunievhatedoyadiuyaratiu famuaudeyadiuyanasosdalid
szuumMsnTRaeuiiedliunsaunievinanedeyadiuyananuiiivesdoyadiu
yaradedve uagninnsieaveldanisnarudulunmumdninueifinguuneivun

APIUANUBYadIuYARARBIATiuNITAUTIBYIATeTRYadINYARRTY SEAIUANTRYA

¢ Andrew Murray, Information Technology Law: The Law & Society, (New York:

Oxford University Press, 2019), p. 602.



MNsenstifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 50

duyaraufiasivziidumsmuiiimesieyadiuynnadesue Aenadelsingmuny
foyadnyanalddrsazifindniiazgnanvedmesdoyadiuynna udogdlsfinm
ynidunsdligauaudeyadiuyanalilddiunisaunievharsdoyadiuyanaiile
fiudmunszoznainsiivinwm vieilifsrdesseifunrmdndunmingusasd
Tumafiunusadeyaduyana niefiiwesteyadiuynnaldneunmdusen lnsd

Wrvesteyaduyaralilalidnsveligrivaudeyadiuyanadiliunisauniaviae

v |

TayadiuyAnatiy Nslandunisaunieiiatedayadiuuanalunsaifingnid
hifeunisanaidedninzgninvesitvesioyadiuynnausodaln Neilnsy
ansnazgnanazinalideduiliolinvesdoyadiuynnaosvadanaiuaudoyadiu

yAra ki iunsauvisevihatedeyadiuyanat uinnidvesteyadiuynnadlale

A @

Sowesegnivauteyaduyana Ansnazgniundalulinausiagidle

WnEAIUANToYadINYARaANAzndNENITgnaY oluddunsaunie

Y

MangdayadiuuAnanIulavestayaduyanaiesvelagUsAINNms s uYaUaIY

NOVUIY UINTT 33 355A 4 Wianses 1l iRAuATRIlaLadUYAAS W.A. 2562

@7

a 1

AvualiidnvesteyadiuyanailansseussuronmuznssunSHIBe v L el
APIUANTayadInyARanLiun1sle BonaINd JriuaNtayadIuyAnaBIaRadsURN

TumawnanazsulnelunaunAseIneuiy nsUANUSURATUNIGLNITY UAsT 77

va ¥ ¥ wva |1 ¥ ¥

wiansswdyaRduasestayadiuunna w.a. 2562 laUnaiRdn “daunudeyadiu

A ] q

urnaviseRUsvnanateyaduyanataiiunisle q neiudeyadiuunnadudums

ARunseliufuRauundygavdimsessiygadvinliinanudeniensidnves

v 1 U

Toyaduuana dosyalimdulnunaunuienstuuniidvesdeyadiuyana 11313

Y 9

[
YY)

afiun1stuasinainnisnseinlagaslanieUszumduiaenialifniu..” iy
APuAudayadiuyaranid lurselisdunisaunieranedeyadiuynaa audume
Widvestayadiuyanainamdene gauaudayadiuunnaindoswnldaidulny

nawnuliuiianvesteyadiuyana d@miulnwlunisunasestu 11ns) 83 wius

wva ¥ v wa 1

wsrswlydRfuasedayadiuynna w.e. 2562 ladaaii “daiuaudeyadiuyana

o q o

Alod R unIaliufURnu. . ams1 37 fessenddnwliuniaunasesliiuaiuaiu



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 51

v’ Wodwaull dauaudeyadmyanaiidBunielddniunsmumiiilunisay
vsevhangtayadiuuAna 919RedTENnYUTUMsUNATImLLiY

Hymilogin nsarsaniindnifiazgnanasieidunisazifianuuns 420
wisUsEIIanguunewnIkazaudmevsell Ineu1ns 420 WitUseaiang e

wazmdivdlavayeladn “dlavdlavieussumibuiderivoynnadulagiangmane Tian

g

'
| =

AEDNTINAG WNTNNEAR DUNTEAR 1@SNNAR NSNIFUNS aANSae1milaae1dla

D

[
1 va o 1

A vihungiwhazdiaddedldaduluunaunuiionisin” anundydRdinaii

<

Da

AuAudayadiuyanaszilulvihaziliafrolegniuaudeyadiuunnalansevinlay

lavseUssumidudesialveeyaduyAna A1 “nsevin” Tuillnisvuneds n1s

eX2p

L Iunseyilumin NN uaneauIIfeanszyin® NamwsIzuIngd 37 (3) g

va ¥ ¥

w3t naifuasestoyadiuyana w.A. 2562 lannualidmuaudeyadiuynna
fvhilunsdeliiiszuumsnsesouuaziiiunmsauvievharedeyadiuyananud
Wvesteyaduyanadesue mngmuauteyaduyanasniiuvielinseinnnsmud
Wivesdeyadiuyarasese Ne1atenngmunudeyadiuyanalainig “nszii” e
L1YRIUBLAAIUYAARNINNYVUNEY KATNITNTLYIIAING1IVBIHAIUANTBLAZ IUYAAA
feferduntsnsevinlagiiangrung 1esainnsigauaudeyadiuyanalfiasvie
lidifiunisaunieviaredeyadiuyanalaedlifivesureusmenguunedeidunis

va ¥ ¥

N3gyINHUINRT 33 UaguIngy 37 (3) wiansysudyaRnuasesleyadiuyana

@ g

va ¥ ¥

WA, 2562 3NN 77 uazInT 83 wisnszsiydfduasesteyadiuyana
w.A. 2562 Gelannunnnusulialunsnsasinslumanasesngrmuaudeyadiu
yanadil HunieliufuiRmungrunefinan dmiuanudemeluansiazgnaes
oA nsfidvesteyaduynragniiiliiduens gnauiiu niegnindestssuiilesnain
foyaduyanaiidisngey duiu msandednifazgniuisdedunisasifiany

UINTT 420 WiaUsEanan)rIEL kA NtivdaeL Uiy

T Usgans 96390, Uszaianguungunsiaswidivdindisazilia Inn1snuuends uaz

a108AYTle, NunASI 2 (NJUVNUNIUAT: UIMNINEFBTWAIUNS, 2552), i 47.



Nsenstifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 52

wingelsnnn mndaruaudeyadiuyanaliasuialisniunisaunsie

Y 9

U A £ %

aneteyadiuyananufinmuabiludyymsetennasiegueniniiaa1nuing

7]

va ¥V £ |

33 (1) - (4) wisnsesydayeiiduasesdayadiuyana .. 2562 a1adeladgmuay

A U 3

1 o

Joyadnyanalugnszidedyg) Wvesleyadiuyarasiaiidesiiosiestfuad

Y 9

va ¥ ¥

n3ma Wvestayadiuyanalieialinsssvlydffuasesteyadiuyana w.e.

] q

2562 Tumsaiiun1siugamunudeyadiuyana

8. unagu

va ¥ ¥

11951 33 wisnsesvdydRfuasestoyadiuuana w.e. 2562 lalinumune

@

YoednsNagnaulife Ansvendvesteyadiuynnanazveliikniuaudeyadiuunna

o a 1

afiunisau wievane wievilideyadiuuanadudeyanliawisaszysiunna

Y

a & Y a ada

Mudvesteyaduyanatiuld ansizgninislinufeiteansenoguuiiugiu

avsluanududiud Inednsnsgnantelesiulilimsossnluefnnsedoyadiu
YAARYNINNAUNNAS A NUEsNevSalde T dsAveaLAdUARS AVSTIavgnaY
gedasiulviinnsunsessniluefnniadeyadiuyanauiaineanusingyla n3e

sunumsaniutinlaeunfigu wiegelsinu ansnasgnaudauuand1aiudns

a A ¥

Tupnududiudy dnsnasgnavamnsalédulaiuegnsdviedaivaudeyadiuunna

winiu Jauandeyadiuyaradianusiuadygymiedintinides jURnumueves

Wvesteyadiuuana ansiazgnandslienalddulaiuunnanily lusaenans

| Y

Tupnududwsmansalddulatuuaaamlulaglianiezianzag

ansnazgnavasiinalunenguuieideilioirvestoyadiuunanalivel

v |

AAuANdByadiuyAra L iuNTaUTeYhMeteyadiuyAnall vnid1vesteyadiu

Y
=

yaradslulsveligeunudayadiuyaraniunisaunserinats ansnazgnauidng

v 1

Lifinalumanguaneusisgnale wininivesdeyadiuyanalivelifniuaudoyadiu

Y

wva ¥

yAradLliunIsaunsvnateteyadiuuana 11931 37 (3) wianses1vdnyaAnuases
Toyadiuyana w.a. 2562 tannualigaiuauteyadiuuanatininnlun1sdntad
JEUUNIIATRAUIALTHUNTaunIeyatetayadiuyAnan uilld1vestayadiu

yarafetve n1snsaeudinatidunisasiaasuinnisvelddndanidunisaunie



Nsensifenans aninerdoudimvans U9 4 aduil 1 @nsiew - Squieu 2564) L 53

Maredeyadiuyaraduluniuming 33 (1) - (4) wimseslygRquasesdoyadiy
yana w.a. 2562 el swdaiivneniiuvesnisldavsiavgnauniel ennsveld
avsindunsauvieviansdeyadiuyanafulumundninasivieteulaiingyane
fmun fauaudeyadiuyarafesiiunsaunierinansdeyaduyanatulneiud
vngauandoyadiuyanaUfiasiiazduiunisdnan enafieindauaudeyadiu

YARANIEVINNSaNaslindvsnzgninvednveslayadiuynna



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 54

UIFUIUNTU

- UseAviS 29390, Uszsnangunguviskazndludideaziiin dan1sauuend
wazanndmsld. Rasinded 2. NIUNNUMIUAT: UINYITUTIAMNAY, 2552,

- Inlsaud Men1n wazdnslon f31930. ANBSUIBYTELIANYNUBULILAR
WivdmeUseiudie. ngeunnumuas: I55¥NTRLN, 2541.

- Tanu founns. vil. Rusiedadl 4. NTLNWLMIUAST: UAUTIAUNTT, 2542,

- 9ATINY qu1A. AllansAnwIUTEIIANgMINgLIRILAENNYE TR ANTTY
Foyeyn. NTUMNAMIUAT: LWATMARYEN, 2543,

- Aileen Nielsen. Practical Fairness: Achieving Fair and Secure Data Models.
California: O’Reilly, 2020.

- Andrea Monti and Raymond Wacks. Protecting Personal Information:
The Right to Privacy Reconsidered. Oxford: Hart Publishing, 2019.

- Andrew Murray. Information Technology Law: The Law & Society. New
York: Oxford University Press, 2019.

- Daniel J. Solove and Paul M. Schwartz. Consumer Privacy and Data
Protection. Third Edition. New York: Wolters Kluwer, 2020.

- Els J. Kindt. Privacy and Data Protection Issues of Biometric Applications:
A Comparative Legal Analysis. New York: Springer, 2013.

- Erica Howard. Freedom of Expression and Religious Hate Speech in
Europe. Abingdon: Routledge, 2017.

- Franz Werro. The Right To Be Forgotten: A Comparative Study of the
Emergent Right’s Evolution and Application in Europe, the Americas, and Asia.
Cham: Springer, 2020.

- Graham Stephenson. Sourcebook on Torts. Second Edition. London:
Cavendish Publishing, 2000.

- Helen Fenwick. Civil Liberties and Human Rights. Third Edition. London:
Cavendish Publishing, 2002.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 55

- Jacob Rowbottom. Media Law. Third Edition. New York: Hart Publishing,
2018.

- Jerri L. Ledford. SEO: Search Engine Optimization Bible. Indianapolis:
Wiley Publishing Inc., 2008.

- Johannes Morsink. The Universal Declaration of Human Rights and the
Challenge of Religion. Missouri: University of Missouri Press, 2017.

- Kalpana T.M. and S. Gopalakrishman. “Green Economic and Secure
Libraries on Cloud.” in Cloud Computing and Virtualization Technologies in
Libraries, Sangeeta N. Dhamdhere, 297. Pennsylvania: Information Science Reference,
2014.

- Laurence R. Helfer and Graeme W. Austin. Human Rights and Intellectual
Property: Mapping the Global Interface. New York: Cambridge University Press,
2011.

- Michael E. Whitman and Herbert J. Mattord. Principles of Information
Security. Third Edition. Massachusetts: Thomson, 2009.

- Paolo Balboni and Theodora Dragan. “Big Data: Legal Compliance and
Quality Management.” in Big Data Management and Processing, Kuan-Ching Li,
Hai Jiang, and Albert Y. Zomaya, 6. Florida: Taylor & Francis, 2017.

- R.M. Tracy. Reduce Your Risk of Credit Fraud & Identify Theft. Colorado:
The Privacy Trust Group, 2005.

- Raymond Wacks. Privacy: A Very Short Introduction. Second Edition.
New York: Oxford University Press, 2015.

- Richard E. Smith. Elementary Information Security. Massachusetts: Jones
& Barlett Learning, 2019.

- Robert Kazemi. General Data Protection Regulation (GDPR). Hamburg:
Tredition, 2018.

- Robert H. Sloan and Richard Warner. Unauthorized Access: The Crisis in

Online Privacy and Security. New York: Taylor & Francis Group, 2014.



Nsenstifenans aninerdoudimvans Ui 4 aduil 1 @nsiew - Squieu 2564) L 56

- Ugo Pagallo and Massimo Durante. “Legal Memories and the Right to
Be Forgotten.” in Protection of Information and the Right to Privacy - A New
Equilibrium?, Luciano Floridi, 19. New York: Springer, 2014.

- Walter Kalin and Jorg Kunzil. The Law of International Human Rights

Protection. New York: Oxford University Press, 2009.



N3asifaans uninedeudilmvaie U9 4 adui 1 wnsey - Tguigu 2564) I 57

Limited Liability and Justice: When Should We

Pierce the Corporate Veil?

Andrea Sebastiani

Associate at Chiomenti Law Firm, Italy

Received: November 1, 2020
Revised: February 4, 2021
Accepted: February 20, 2021

Abstract

Over the years, it has become common practice for some shareholders
to use the limited liability of companies in such a way in order to cheat in
pursuit of their personal interests. Various theories have been developed to
address this issue, several of which give indication as to when judges should
disregard shareholder’s limited liability - although recognized by law. These
theories are known under the name of piercing the corporate veil.

The present article will analyze some among the most relevant of these
theories, taking into consideration the solutions adopted in various legal
systems. In particular, the German, Italian, Chinese, English and US legal
systems were taken into consideration due to the innovative nature of the
theories they introduced. Moreover, the great disparities between these
systems, facilitate the comparison between the solutions offered in order to
deal with the issue of veil piercing. Finally, a reworked of veil piercing and the

policy implications are proposed.

Keywords : Corporate Veil, Shareholders, Limited Liability
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1. INTRODUCTION

Nowadays in every legal system, some forms of corporations provide
limited liability for shareholders. Thus, as the American Professor Stephen Bain
Bridge critically observed!, it could be claimed that the legislator devised
limited liability with the side-effect of permitting shareholders to elude the
debts of the company, providing them with a sort of immunity.

But why is limited liability so important?; the answer may be found in
the assumption that limited liability guaranties that a corporate loss will not
affect the personal assets of a shareholder. Therefore, it can limit the risk of
investors and consequentially even their fairs, in this way boosting them to
invest more, thus it permits business to raise large amounts of capital from
dispersed shareholders all over the globe?. Indeed, who would wish to invest in
a mutual fund with no limited liability? A hypothetical stock market where
shareholders are unlimitedly liable is likely to halt economic and social

development®. Therefore, there is no misunderstanding that limited liability is a

' Stephen Bainbridge professor of corporations and business law at The University
of California, Los Angeles (UCLA).

% As the former president of the Columbia University, Professor Nicholas Murray Butler
said during a speech in 1911 “limited liability corporation is the greatest single discovery
of modern times... Even steam and electricity are far less important than the limited
liability corporation, and they would be reduced to comparative impotence without it”, in
“Politics and Economics” to the 143rd Annual Banquet of the Chamber of Commerce of
the State of New York in 1911. However, there are even scholars which criticized limited
liability. According to Professor Seth Oranburg, (Assistant Professor at Duquesne University
School of Law), limited liability is a “necessary evil”, so something that is not good for
creditors, but essential for the society, Video lessons of Professor Seth C. Oranburg, https://
www.youtube.com/channel/UCdLxnSUIcEHtrdOt5R51Q1¢g

? Video lessons of Professor Seth C. Oranburg, https://www.youtube.com/channel/

UCdLxnSUIcEHtrdOt5R51Q1¢g
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cornerstone for the economic and social development of a country, the reason
why it should be recognized and implemented. However, limited liability has
always raised heated scepticism. As early as 7™" October 1893, an operetta
called “Utopia, Limited” by A. Sullivan and W. S. Gilbert, humorously stated
the distrust of the time towards limited liability companies. These latter were
seen as a strange innovation the main purpose of which was to hide the illegal
acts of shareholders®. Scholars have been investigating establishment whether
shareholders may enjoy limited liability in case they abuse of their rights to
cheat other subjects. Think about, for example, the acts to undercapitalized
limited liability companies established to the sole purpose of avoiding paying
rents, taxes, mortgages, and any other debts. Or again, about those shareholder’s
conducts by which the corporate assets are going to be used for private
interests rather than for the interest of the corporation, thus increasing the risk
of insolvency to the detriment of the rights of creditors’. In order to solve this
issue, scholars have formulated the theories of the so-called piercing the
corporate veil. Since the applicability of the law in a final instance should pass
through legal proceedings, piercing the corporate veil is the practice applied
and enforced by judges to disregard the rights of shareholders. In this case a
limited liability shareholder would be considered unlimited liable for corporate
debts, in case the latter have acted unlawfully, to the detriment of society and

against any principle of fairness and justice. In this context a contrast between

* John Micklethwait, Adrian Wooldridge, The Company: A Short History of a Revolutionary
Idea (New York City, Modern Library, 2005), 20.

> See Fan Jian (Jlifd), Wang Jianwen (F-8:30), Gongsi fa (/A ®]#%) [Company Lawl,
(Beijing, Falu chuban she, 2018), 188-221; Nadia Zorzi, “L'abuso della personalita giuridica:
tecniche sanzionatorie a confront” (Padova, CEDAM, 2002), 119-136; Hui Huang, “Piercing
the Corporate Veil in China: Where is it Now and Where is it Heading,” American Journal of

Comparative Law 60, No. 3 (Summer 2012), 743-774.
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two fundamental interests might arises. Namely, a strict principle of limited liability
ensuring the interest for a good country’s social and economic development
on one side, and the veil piercing practice which represent the interest to
maintain any reasonable sense of fairness and justice on the other side. The
present article examines how this issue has been addressed in vary legal
systems which involve both civil and common law experiences. The final part

reports a conclusive opinion by the author.

2. EMPIRICAL ANALYSIS OF VEIL PIERCING

Roughly speaking, veil piercing practice is not something that easy to be
regulated by law. Indeed, in most countries it seems that are judges - through
their judgements - or scholars who initially formulate veil piercing theories rather
than the legislator. It must be said that the shortcoming of the legislator in
regulating veil piercing is understandable. Indeed, no one can exactly predict in
advance how a shareholder would abuse of his limited liability until the specific
case raise. Therefore, while the law provides general provisions and principles,
their interpretation is left to the judges case by case. The legal systems illustrated
in the following paragraphs, namely the German, Italian, Chinese, English, and
US, were selected by reason of the innovative nature of the theories on veil
piercing they introduced. Moreover, the relevant variance in the doctrinal and
jurisprudential solutions proposed between one country and the other facilitate
the comparison.

2.1 Germany

One of the most interesting approach ever used to address the veil
piercing enigma, is the one adopted by the German jurisprudence. As in every

legal system even in Germany shareholder’s limited liabilities is stated by law.
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Article 13 (2) of the German Law on Limited Liability Company® states that
shareholders are not held personally liable for the obligations of a GmbH (a
German Limited liability company). Indeed, the German doctrine outlined the
principle of “Trennungsprinzip”, which translates to “principle of separation”,
intending to highlight an essential feature of the corporation, namely the separation
of identities between the shareholder and the corporation. German judges
found mainly two different ways to implement veil piercing (haftungsdurcheriff)
in case of abuse.

A first theory is known as Commingled Assets theory (vermdgensvermischung)
according to which veil piercing should be implemented when the assets of the
company and the shareholder are commingled together. A situation of commingled
of assets is disguised by a lack of transparency or in any other way, as a result
the assets can no longer be divided’. In this case, according to the German
Federal Court of Justice (Bundesgerichtshof - BGH ), veil piercing is justified since
there may be evidence showing the shareholder intention to disregard a
principle of identity separation. This principle is clearly laid down in § 13
Section 2 GmbHG and it took the name of “trennungsprinzip 2.

When shareholders do not treat the company as a separate entity why
should judges treat limited liability shareholders as such? According to this
theory, the application of the privilege and right of limited Lliability is not
reasonable anymore. Consequently, the entity can be considered like a

partnership without limited liability and the § 128 of the German Trade Act -

® Gesetz betreffend die Gesellschaften mit beschréinkter Haftung (law on limited
liability company).

" Tan Cheng, Han Wang, Jiangyu Christian Hofmann, “Piercing the Corporate Veil:
Historical, Theoretical and Comparative Perspectives,” NUS Law Working Paper, No. 25
(Winter 2018), 39.

8 BGH, Judgment of the 14" of November 2005, Il ZR 178/03, (Recital 10).
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which states the unlimited liability of the partners in a partnership - can be
analogically applied. As a result, shareholders are recognized as liable for the
debts of the corporation’. The implementation by analogy is basically a means
by which is achieved a so-called theological reduction (teleologische Reduktion),
the principle of jurisprudence that provides for certain laws to be disregarded
by judges when their application would compromise their purpose, that is the
purpose of the legislator.

A second relevant legal instrument is so-called “Existence Annihilating
Interference” (existenzvernichtender Eingriff)'® which enables veil piercing when
the shareholders are intentionally in bad faith, tamper improperly and selfishly
with corporate assets, causing or aggravating corporate insolvencies'!. The doctrine
views such a conduct as in contrast with a principle of capital maintenance
that should characterised corporate capital. Therefore, in case shareholders
intentionally damage the capital of the corporation for their own interest rather
than the interest of the corporation, why should they still enjoy and be
protected by limited liability? From a law perspective, the German Judges
justification for implementing veil piercing, should be sought in the principles of
tort law. In this situation, the applicable provision is Article 826 of the German
Civil Code states how “a person who, in a manner contrary to public policy,
intentionally inflicts damage on another person is liable to the other person to
make compensation for the damage”. Therefore, shareholders that tamper
improperly and selfishly with corporate assets, might be qualified as acting in a
manner contrary to public interest and would inflict a damage to creditors in

case they cause or aggravate the insolvency of the corporation.

? Ibid.
1% Cheng, Piercing the Corporate Veil.
1 BGH, Judgment of the 16" of July 2007, Il ZR 3/04.
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2.2 Italy

The ways by which the problem of abuse of limited liability was
addressed in Italy, have been developed in very interesting abstract theories
which could offer interesting insights. Among the most interesting veil piercing
theories, we might mention those of the manager shareholder (socio gestore)
and the de facto partnership (societa di fatto). Scholars derived the name
manager shareholder by the interpretation of Article 2476 (7) from the Italian
Civil Code. According to this provision, shareholders are jointly liable with
directors in case they intentionally decide or authorize directors to accomplish
harmful acts towards the company and also other shareholders or creditors*?.
Therefore, the Italian legislator and Judges concede the disregard of limited
liability when a shareholder manipulates directors to pursue his own interest
and at the same time improperly damage creditors’ interests. In this case,
shareholder’s liability might be raised on the grounds of two pre-requirements,

namely, the intention of deciding or authorizing acts of directors to accomplish

2 A second noteworthy feature is that Article 2476 (7) does not actually clarify
whether - in light of such abuse of the corporation - the manager shareholder liability towards
creditors should be limited or unlimited. Roughly speaking, the legislation about limited
liability company provides limited liability for shareholders (Article 2462, Civil Code), thus
shareholders’ liabilities in these types of corporation is normally limited. It is generally
accepted that directors of a limited liability company are unlimitedly liable with all their
present and future assets, pursuant to Article 2740 of the Civil Code. From these two
contrasting types of liabilities (shareholders-directors), shareholders who exercise a control
on directors to make them carry out harmful acts, should bear the same unlimited liability
of directors, which adds to the limited liability they normally enjoy. In this case, the
jurisprudence stated that the burden to prove the undue control of the shareholder on
directors lies with those company’s creditors who bring the action (plaintiff). Holzmiller,
Responsabilita del "socio gestore", 77-81; Sangiovanni, La responsabilita del socio di s.r.L.,

531-538.
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harmful acts and the existence of a damage for creditors™. In practice, a manager
shareholder is intended as enjoying vast managing powers and able to control
directors in virtue of his decisions or authorizations'. In this regard, it should be
specified that the Italian limited liability company legislation provide for the
possibility of entrusting shareholders with extensive managing powers as to
control the corporation.

Much more sophisticated is the theory of the so-called de facto partnership.
Through relevant provisions (Article 147 (5), Italian Bankruptcy Law), the recent
ltalian jurisprudence developed the idea that, in order to disregard limited
liability of those shareholders that abuse of their powers, Judges could
recognize a third entity between the shareholders and the corporation®. This
third entity is a de facto partnership where the company and each shareholder
individually are recognized as unlimited liable partners. Hence, both the
companies and the shareholders are held liable for the acts carried out by the
partnership. This theory relies on the idea that, under certain circumstances the
business is to be considered as carried out by a de facto partnership
established between the limited liability company and the shareholders.

This might be the case when the shareholder’s private assets are
commingled with the assets of the company to confuse creditors. Indeed, the
said commingling could be interpreted by judges as acts of asset contribution
carried out by both shareholder and company to form a partnership. In this

case, pursuant to Article 147 (5), the involved partners shall be declared

B Ibid.
" Ibid.
15 valerio Sangiovanni, “La responsabilita del socio di s.r.l.,” Le rassegne: Societa

(Summer 2011), 531-538.
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bankrupt in case of insolvency of their occult and de facto partnership®®.
Therefore, both company and shareholders as partners of a de facto partnership
should bear unlimited liability?’.

2.3 China

The most common legal provision applied by Chinese Judges to disregard
the veil of limited liability is article 20 (3) of the Company Law of the PRC.
According to the third paragraph of this article, a shareholder shall bear several
and joint liabilities for the debts of the company if he “evades the payment of
its debts by abusing the independent status of legal person or the shareholder’s
limited liabilities” and, at the same time “seriously injures the interests of any
creditor”.

The empirical analysis carried out by Professor Huang Hui, observed that
from 2006 to 2010, in China limited liability was disregarded in 63 cases out of
the total 99 veil piercing cases (occurrence of 63.64%)'®. Most important,
among the 118 requested grounds to disregard limited liability, veil piercing

occurred in four types of hypothesis: 74 concerning commingling or confusion

% In accordance with Article 147 (5) of the Italian Bankruptcy Law, there is the
possibility - at request of creditors or the official receiver - to declared the unlimited liability
for bankruptcy of a shareholder, if after the declaration of bankruptcy is going to be
discovered that his enterprise is linked to another entity in which the bankrupt entrepreneur
is and can be considered an unlimitedly liable shareholder.

" One of the most relevant judgement in this regard, is that one of the Italian Court
of Cassation 2016 n. 12120. By this judgement, pursuant to Article 147 (4, 5) of Bankruptcy
Law, the Court of Cassation admitted the application of unlimited liability for bankruptcy
to an insolvent de facto partnership and its partners, even in the case of a natural person
and a limited liability company.

'® Hui Huang, “Piercing the Corporate Veil in China: Where is it Now and Where is it

Heading,” American Journal of Comparative Law 60, no. 3 (Summer 2012), 743-774.
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of assets, business or personnel; 32 concerning fraud or other improper conduct;
11 concerning undue controls, and only 1 case referred to undercapitalization.
However, Judge handled last case did not approve of the disregard of limited
liability®?.

Commingling or confusion of asset business or personnel, represents the
most common case of veil piercing in China. According to relevant jurisprudence®,
pursuant to Article 20 shareholders’ limited liability should be disregarded
when the personalities of two or more companies are confused so that only
one company is indebted with the final objective to evade most debts. In this
context, veil piercing is justified mainly by two factors, namely, the indistinguishable
independent personality of the companies, and the debt evasion due to the
misuse of the limited liability which seriously damaged creditors’ interests.

In addition to the previous theory Chinese Judges have often disregarded
limited liability simply by relying on the evidences showing that the corporation
had been used to commit frauds and other illicit conducts. In this regard, the
case of Wuhan Vegetables Co v. Wuan Jiutian Trade Development Co, occurred
in 2009%, may be taken into consideration. The trial exposed the mechanism
that Mrs. Wang Xiugun set in place to avoid her obligations towards the
plaintiff, namely the creditor of her company. This was recognized as an abuse
perpetrated against a corporation in order to defraud a creditor. According to

the Chinese court’s judgement, in compliance with Article 20 (3), two are the

* Ibid.

?% Guiding Case No. 15: Xuzhou Construction Machinery Group Co., Ltd. v. Chengdu
Chuanjiao Industry and Trade Co., Ltd., 2013 (Supreme People's Court of The People’s
Republic Of China).

! Tan Cheng, Han Wang, Jiangyu Christian Hofmann, “Piercing the Corporate Veil:
Historical, Theoretical and Comparative Perspectives,” NUS Law Working Paper, No. 25

(Winter 2018), 53-54.
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most important aspects someone should refer to implement veil piercing. One
of these is the “abuse of the independent status of the company”, which
seems to have been committed through the undue control of Mrs. Wang
Xiugun over her company. Another one seems to be the fraudulent evasion of
debts and the result of serious damage to the creditors of the company,
namely the evasion of contractual obligations.

2.4 United Kingdom

In the United Kingdom, as a country of common law system, veil piercing
doctrines have been mainly deducted through case law practice rather than
from statutory provisions. However, unlike in the US, English courts did not
develop a systematic approach since they relied on general and traditional
common law principles to disregard limited liability in certain cases. According
to some scholars, the reasons of this restricted approach may be found in the
conservative view towards limited liability that contrasts with its disregard.
Indeed, it is in the UK that one of the most important judgement for recognition
and acceptance of limited liability occurred, namely the case of Salomon v.
Salomon - which stated for the first time the principle for which the assets of
companies belong to companies, and not to their shareholders.

The most relevant and recent doctrine of veil piercing in the UK was
developed in 2013 as a result of the case Prest. V Petrodel Resources Ltd*
where the famous Judge Lord Sumption made an interesting distinction between
two principles, namely concealment and evasion. There is concealment when

a subject interposes a company in an attempt to conceal his real identity®,

#2 Prest v Petrodel Resources Ltd [2013] UKSC 34, [2013] 2 AC 415.
# In this case, although the courts can still identify the real actors going behind
the corporation (that is a “fecade”) in order to discover the facts, veil piercing cannot be

carried out.
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whereas evasion occurs when there is a legal right against a subject and the
company is interposed in order to “defeat this right or frustrate its enforcement”.
According to Lord Sumption’s provision, only in this latter case the court may
hypothesize piercing the corporate veil®*. Briefly quoting Sumption - for the
principle of shareholders’ limited liability “there is a limited exception that is
based on public policy. The exception applies where a person is under legal
obligation or liability or subject to some legal restriction and he deliberately
evades it or frustrates its enforcement by interposing a company under his
control. In such a case, if there is no other way of giving effect to the liability
for obligation or restriction in question, the court might disregard the separate
legal personality of the company”. Furthermore, the said exception to limited
liability, can be implemented “only for the purpose of depriving the company
or its controller of the advantage they would otherwise have obtained by
interposing the company”. Therefore, in the light of Lord Sumption’s statement,
we should notice that in the UK there are currently few circumstances to
disregard shareholders’ limited liability. In particular, we should notice that veil
piercing may be applied only when there is a legal obligation, liability or a legal
restriction, also in the light of the public interest. This would appear to exclude
veil piercing in those cases where the shareholders’ abuse of limited liability to
evade contractual obligations, that is the thing that use to happen in most of
cases. This is a relevant difference with the other mentioned countries where
veil piercing seems to be more widely accepted.

2.5 United States

The main reasons American Judges justify the disregard of limited liability
can be expressed through the domination and control of the corporation

perpetrated by the shareholder. In each State of the Federation, the jurisprudences

2 prest v Petrodel.
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have outlined similar standards for veil piercing by the elaboration of two
theories, namely the so-called alter ego doctrine and the instrumentality
doctrine.

The Alter ego doctrine is the one upheld by important cases such as
Walkovszky v. Carlton®. According to this doctrine, the main requirements for
the applicability of piercing the corporate veil, are as follows: “firstly, the
corporation is dominated and controlled by the shareholder to the point
where their interest and ownership can be considered the same, thus their
personalities are no longer separate; and secondly, the aforementioned
conduct is able to create an inequitable result in case the acts of the
company are going to be considered as its acts alone”?®.

Over the years, courts have rendered several indications that might
confirm the aforementioned circumstances. These are for instance: the disregard
of company law formalities such as the election of directors, corporate records
etc.; undercapitalization; putting and withdrawing the funds of the company for
private interest rather than for the corporation interests; same directors, personal,
office, address among more than one entity?’. The reasoning underlying this

theory is that, in these cases the controlling shareholder and the corporation

> Walkovszky v. Carlton, 223 N.E.2d 6 (N.Y. 1966). In accordance with the Court’s
point of view, Carlton would have been considered liable if he carried out a control of the
corporation only to pursue his personal benefit rather than the purpose of the company.
In this case the company is treated as a dummy for the shareholder that do not really care
about the benefit of the corporation.

% Walkovszky v. Carlton, 223 N.E.2d 6 (N.Y. 1966), RRX Industries, Inc. v. Lab-Con,
Inc., 772 F.2d 543 (9th Cir. 1985); Laya v. Erin Homes, Inc., 177 W.Va. 343 (1986).

*! Cheng, Piercing the Corporate Veil, 22.
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could be considered the same entity?®, therefore the shareholder should be
considered liable for corporate’s debts®.

However, according to Professor Stephen M Bainbridge and M. Todd
Henderson, the alter ego doctrine alone might be problematic. The source of
this criticism relies on the fact that it is the law that empowers shareholders
to control the corporation. This can be seen, for example, in the right of
shareholders to appoint directors and the shareholders’ rights to manage the
corporation as they see fit, which is naturally made in accordance with their
interests. The purpose of the law in granting limited liability is to limit risks for
shareholders in the course of normal business operations. An indiscriminate use
of the alter ego theory might conflict with this purpose.

Following the aforementioned issues, a further theory was developed
by American Judges®. This is the so-called Instrumentality doctrine which represents
the current approach to address the abuse of the limited liability®!. This doctrine
is an integration of the alter ego doctrine, adding one further requirement, viz,

the fact that the observance of limited liability might “sanction a fraud or

% As far as the liability raised by this theory is concerned, some courts held that
for the alter ego doctrine there is not a vicarious liability, rather is a direct liability. This
means that the controlling shareholder and the corporation are considered the same
entity, therefore the shareholder should be considered liable for corporate’s debts.

% Board of Trustees, Sheet Metal Workers’ National Pension Fund v. Elite Erectors,
Inc., 212 F.3d 1031 (7th Cir.2000).

* Ibid.

°! The Court of Appeal agreed with the aforementioned observations of the trial
court, and supported the disregard of the separate corporate identities to held Sovereign
of Illinois and Future corporations jointly and severally liable for debts toward Van Dorn

Company.
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promote injustice”*?. Therefore, as highlighted by the Van Dorn Co. v. Future
Chemical and Oil Corp (1985) trial®*, veil piercing can be implemented when
two requirements are met. Firstly, it should be recognized that between the
shareholders and the corporation “there must be such unity of interest and
ownership that the separate personalities of the corporation and the
individual [or other corporation] no longer exist”. Secondly, the “circumstances
must be such that adherence to the fiction of separate corporate existence
would sanction a fraud or promote injustice”. However, the terminology of the
second pre-requirement, “sanctioning of a fraud or the promotion of an
injustice”*, might slightly change depending on the jurisdiction. For instance,
interesting is the case of Virginia judges that use to rely on the fact that the

company was “a device or sham used to disguise wrongs, obscure fraud, or

32 \/an Dorn Co. v. Future Chemical and Oil Corp. 753 F.2d 565, 570 (7th Cir. 1985)
in Bainbridge, Limited liability, 97.

3 In the case Van Dorn Co. v. Future Chemical and Oil Corp., Mr. Edward Roth was
the president of Future Chemical and Oil Corporation (Future) and Sovereign Oil Company
(Sovereign of Illinois) involved in the business of blending, packaging and distributing motor
oils and other automotive products.

** The main facts that was noted by the court of first instance were that Edward
Roth was the president and the controlling shareholder of Future and Sovereign of Illinois
while his sons Jeff and Steven were the other officers of the two companies. Sovereign of
ILlinois was the subsidiary of Future, and subsequently Mr. Roth made stocks transfers to
let both corporations become the wholly-owned subsidiaries of Sovereign Chemical and
Petroleum Corporation (Sovereign of Delaware) where Mr. Roth was still the president and
controlling shareholder. Therefore, Mr. Roth controlled all corporations and used them for
his benefits without regard to the interests of the legal entities. Although the cans were
shipped to Sovereign of Illinois, Future corporation was billed, and it was not by chance

that Future was not provided with enough assets unlike Sovereign of Ilinois.



MN3asifaans uninedeudivaie U9 4 adui 1 unsey - Tguigu 2564) I 7

conceal crime”®

. In this case, the commission of wrongdoing might create
confusion, however, in accordance with most jurisprudence it might be intended
as the unjustified enrichment of the shareholder where his limited liability is
recognized?®. Finally, the Judges have sometimes outlined a further precondition,
which is the causal link between the shareholder excessive control and the

creditor’s injury?’.

3. REWORKING VEIL PIERCING

An empirical analysis has highlighted the shortcoming and difficulties of
the jurisprudence in finding veil piercing theories, mainly due to the fact that
Judges are restricted to base their decisions and interpretations strictly according
to the laws and regulations in force. Therefore, their elaborations could be
limited to the boundaries already established by the legislator. In order to
overcome such a limitation and elaborate theories aimed at finding a solution
to an issue that concerns the public interest and involves both the juridical and
the economic field, it is believed by the writer that someone should take into
consideration the solutions proposed by scholars, rather than by the jurisprudence.
Indeed, only scholars - throughout their capacity to freely formulate abstract
theories that could go beyond any pre-settled statutory or jurisprudential
boundaries - would be able to better suggest the legislator. Moreover, it should
be noted that among the most common circumstances indicating the existence

of an abuse of limited liability are for instance the confusion and commingle of

35 Perpetual Real Estate Services, Inc. v. Michaelson Properties, Inc. 974 F.2d 545
(4th Cir. 1992) in Bainbridge, Limited liability, 97.

%% Sea-Land Services, Inc. v. Pepper Source, 941 F.2d 519, 1991 U.S. App. LEXIS
19125 (7th Cir. IWL. Aug. 20, 1991).

>’ Krivo Indus. Supply Co. v. Nat'l Distillers Chem. Corp., 483 F.2d 1098, 1105 (5th
Cir. 1973).
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assets, business and personnel, the undercapitalization, the fraud, the avoidance
of contract or legal obligation and a general undue control of the shareholder
over the corporation®. In order to clarify the foundations of veil piercing
reworking, it should be observed that the said circumstances commonly
recognized by Judges to disregard shareholders’ liability, can be divided into
three items. These items would consist in: (1) the precondition for the execution
of the abuse; (2) the types of the abuse; (3) the end result of the abuse.

(i) As far as the first item is concerned, it is a matter of fact that the
precondition for the occurrence of the abuse of limited liability, in most cases
is the undue control over the corporation carried out by one or more shareholders.
Indeed, it seems that phenomena such as corporate undercapitalization or
assets confusions are mere consequences of the shareholder’s power to
dominate and control the entity. This power of control permits shareholders to
use the corporation to pursue their private interests, in contrast with the
interests of creditors or potential minority shareholders, whose best interest is
the solvency of the corporation. Among the theories mentioned in the empirical
analysis conducted in this article, there are some that have already tried to
ward off and shape the concept of shareholders undue control. This is for
instance, the case of the German principle of capital maintenance dealing with

shareholders who tamper improperly and selfishly with corporate assets® or of

% See Fan Jian (JlEfi), Wang Jianwen (F8:30), Gongsi fa (22 w11k) [Company Law],
(Beijing, Falu chuban she, 2018), 188-221; Nadia Zorzi, L'abuso della personalita giuridica:
tecniche sanzionatorie a confronto (Padova, CEDAM, 2002), 119-136; Hui Huang, “Piercing
the Corporate Veil in China: Where is it Now and Where is it Heading,” American Journal of
Comparative Law 60, No. 3 (Summer 2012), 743-774.

** Cheng, Piercing the Corporate Veil, 35 et seq.
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the American doctrine stating that the corporation might be considered as the
alter ego of some shareholder®.

(i) The other item to be taken into consideration is the type of abuse.
This refers to the concrete cases and specific kinds of abuse that occurred
because of the precondition of undue control over the corporation. Among the
most common types, Judges have recognized the confusion or commingling of
assets, business and personnel, and the case of undercapitalization.

(iii) Finally, we have the end result of the abuse, that is the purpose -
intentional or not - pursued by the shareholders. As noted by part of the
Chinese doctrine, the end result may consist in the avoidance of contractual
obligations or avoidance of legal obligations.

Once the distinction between preconditions, types, and end results of
the abuse of limited liability has been clarified, two are the questions to be
answered in order to rework veil piercing and thus attempt to solve the
problem of the abuse of limited liability.

The first question is, which approach should we use to address the
enigma of veil piercing? Although some scholars argue that veil piercing can be
solved only analysing case by case - since the concept of abuse of limited
liability is dramatically changeable from judge to judge and case by case - it is
believed that outlining definitions of abuse of limited liability, as clearly and
firmly as possible, might be the best approach. These definitions are essential
since they could be considered as the pre-requirement for judges to justify the
disregard of shareholders’ limited liability. This approach has economic implications
for companies since the more we have uniform definitions of abuse of limited
liability the better will be the certainty of the law, being this latter essential for

the well-functioning of a market (i.e. the public interest). Indeed, although it is

9 Walkovszky v. Carlton, 223 N.E.2d 6 (N.Y. 1966).
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clear that limited liability boosts investments, hence the economic development
of a country, it is also evident that market players would be encouraged to
invest in a market where the threshold between their personal liabilities and
the liabilities of the corporation is clearly defined. However, if providing a firm
and clear definition of limited liability abuse is likely the best approach to veil
piercing, how should we define the abuse of limited liability?

To answer the question, two definitions could be taken into consideration,
namely a general definition of abuse as a deviation from the purpose of the
law and a more specific definition of abuse as a way to deceive creditors.

In accordance with the definition of abuse as a deviation from the
purpose of the law, we can say that “there is abuse when the shareholder’s
conduct in using the corporation and their rights to limited liability divert from
the public policy, that means, it is contrary to the intentions of the legislator
inherited into the law”. This approach allows Judges to adopt the presumption
under which public policy is the one in compliance with a general concept of
public interest. In this regard and from an empirical point of view, interesting
insights might come from the German methodology of the teleological
reduction, which allows for provisions to be disregarded when their application
would counterfeit their purpose*. In other words, limited liability could be

disregarded when shareholders use this granted power to deceive the intention

' Accordingly, following this reasoning, a second phase opens, in which a meaning
is to be attributed to the public interest. This latter might be understood as an interest
that could be satisfied by: 1 assuring the economic and social development of the community
as a whole; 2 assuring the certainty of the law through an interpretation in accordance with
principles of fairness and justice. Indeed, by ensuring investors aware of the circumstances
and requirements they need to meet to have their rights recognized (the right to enjoy
limited liability included), they might be more willing to invest, thus contributing to the

social and economic development of the community (i.e. the public interest).
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of the legislator. However, this definition of abuse is so general that deriving the
real and original intention of the legislator might prove difficult*s. Hence, to
solve this problem, Judges could use the second definition of abuse as a way
to deceive creditors as an integration of the abuse as a deviation from the
purpose of the law.

According to this second definition, the abuse of limited liability might
be understood as “an unpredictable action of the shareholders that created -
even if unintentionally - a false perception in creditors when assessing their
investment risk”. In order to clarify this definition, we should take into consideration
the following: “the burden of being updated about the solvency of the
corporation could be laid on creditors”. These latter should duly acquire
information about the identity of the corporation and its shareholders, the
amount of capital, the risks related to the business, the solvency ratio, the
structure of the corporation, if it owned by a holding, and so forth. It is up to

the judges to evaluate through principles of fairness and justice® whether or

2 A limited applicability of this theory might concern the case of undercapitalization.
In this case, in applying the aforementioned general definition we may distinguish two
types of abuse. The first one is an undercapitalization that cannot justify veil piercing, that
is to say when the company has been undercapitalized to buy equipment, rent commercial
facilities, pay employees, and more generally to meet those expenses necessary to maintain
and develop the corporation. The second one is an undercapitalization that justifies veil
piercing. This case might occur when the capital of the corporation has been suddenly
emptied for the sole purpose of satisfying shareholders’ personal purposes, without
minding about the preservation of the corporation and therefore about the needs of the
creditors. This latter case is not in compliance with the public interest, namely the
development and maintenance of the corporation and the principles of fairness and
justice.

* In the present case, for fairness is understood the impartial treatment, thus

using the same criterions of justice to judge each individual. For justice is understood the
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not creditors have fulfilled their duties to inquire information. At this point, two
might be the cases. The first case is when shareholders properly disclosed the
information, therefore, creditors had any opportunity to predict their investment
risk but failed doing so. In this case veil piercing should not be permitted and
shareholder should remain limited liable. On the other hand, there is case
when creditors tried to accomplish their duties to collect information, but they
could not do so or the said information disclosed were not per se sufficient to
make an evaluation about the investment risks, due to their unpredictability.
Accordingly, it is in this latter case that veil piercing should be permitted, and
shareholders should be considered liable for corporate debts. The obstacles
creditors meet in obtaining the needed information shall consist in a “false
representation”, be it intentionally or accidentally provoked by the shareholders®.
In this case, veil piercing might be permitted, since creditors did not have any
possibility to know or simply to be aware about their investment risks. Thus - as
in Van Dorn Co. v. Future Chemical and Oil Corp — shareholders promoted an
injustice or, in the worst of cases a fraud.

This second case lays the basis for a definition of abuse as a way to
deceive creditors, and it tells us how much is important the transparency about
the investment risks, something that should be properly assure by the
shareholders by disclosing the information creditors need to assess their
investment risks. Therefore, it is believed that the grounds on which veil

piercing should be admitted, would result in the finding that the said

act of judging by taking into consideration the existence or not of substantial preconditions
behind the possibilities, namely the existence of the possibilities of creditors to evaluate
their risk of investment.

“If it was provoked by the board of director itself without any manipulation of
the shareholders, these latter should not be considered liable and veil piercing cannot be

implemented.
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transparency is a pre-condition for the well-functioning of the market and thus

it is in accordance with the public interest.

4. CONCLUSIONS

Ensuring a principle of limited liability is beneficial for a country’s social
and economic development but at same time, limited liability might contrast
with any sense and principle of fairness and justice. This is why Judges started
elaborating theories of piercing the corporate veil by relying on other principles
and provisions. Therefore, in elaborating veil piercing theories, scholars should
take into consideration that two are the contrasting interests used to
characterize the veil piercing issue. On the one hand is the economic and social
development ensured by respecting the principle of limited liability, on the
other hand is the sense of justice ensured by allowing the piercing of the veil
of limited liability. Now the arising question is: between these two interests,
which is more beneficial for society as a whole? Indeed, some scholars argued
in favour of limited liability while others highlighted the role of justice as the
foundation of a rule of law system and thus of a democratic system.

In this regard, it is the belief of the writer that justice for company
creditors cannot be sacrificed in the name of the economic and social
development. Indeed, if Judges do not guarantee justice for creditors, not only
the fundamental principle of rule of law, typical of modern democracies, would
be compromised, but even market players would be discouraged from
contributing to the well-functioning of the market as a whole. Accordingly, it is
upheld that the well-functioning of a market should be considered as compromised
when shareholders cheat or simply mislead company creditors by providing
fake or misleading information, that is to say when they create false representations.
Indeed, the transparency of such information is a precondition for creditors to

evaluate their investment risks, which in turn is an essential pre-requirement
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for the good functioning of the market. Just think about the economic
consequences of loans wrongly granted by a bank to a company on the bases
of misleading or fake information. In this case a rigorous recognition of limited
liability, thus of the powers of shareholders would conflict even with the public
interest.

In conclusion, it is only when judges recognize fake representations that
veil piercing should be implemented and shareholders should be considered
unlimited liable towards creditors for corporate debts. Therefore, it is believed
by the writer that, although in most cases justice should prevail over economic
and social development, limited liability cannot be indiscriminately disregarded
pursuant to a general concept or principles of fairness and justice. The
boundaries within which judges should apply veil piercing must be limited to
those cases where there is evidence of fake or misleading information that

deceive creditors in evaluating their investments risks.
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Abstract

According to the Supreme Court Judgement Number 3824/2562, an
injured person who is not over 13 years of age was forcibly pulled into the
bathroom by the defendant. Then, the defendant pulled down his pants and
the injured person’s pants. After that, he rubbed his penis on the outside of
the injured person’s vagina, which he had the opportunity to penetrate her
vagina at that time. However, he did not continue to do so because he feared
that the mother of the injured person would be suspicious.

The Court of First Instance (Trial Court) adjudicated that the defendant
was guilty of an indecent act with a child who is not over 13 years of age by
using force. On the other hand, the Supreme Court adjudicated that he was
guilty of attempted rape of a child who is not over 13 years of age. Therefore,
the overturning by the Supreme Court has brought up an interesting issue as to
what criteria the Supreme Court in this case used to distinguish between

attempted rape and an indecent act.

Keywords : Attempt, Rape, Indecent Act, The Proximity Rule
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Abstract

Even though the provision in Article 56 of the Criminal Code in relation
to the court discretion on such topics is not much taught at the undergraduate
level but in practice, it is of utmost important as it also requires a discreet
consideration with supporting reasons in accordance with the intendment of
law, principles of criminology as well as penology. The article puts a focus on
telling stories through two criminal cases in the background leaving a space at
the end of the article to readers to use their discretion for a suspension of the
execution of a penalty or suspension of the sentence of a penalty and setting
conditions for controlling the behavior of each offender who committed similar
offenses with minor differences in details. This is to allow law students to

understand the principles and background concepts as well as realizing the
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significance of the analysis and justification process which is important for

lawyers.

Keywords : Suspension of the Execution of a Penalty, Suspension of the Sentence

of a Penalty, Discretion, Individualization
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“Let the punishment fit the crime.”

Cicero’s De Legibus (On the Laws) 106 BC
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Submission Guidelines

Manuscript Format

1. Printed on A4 paper.

2. Printed with Microsoft Word for windows.

3. Printed by using font TH SarabunPSK.

4. Printed with the customized page layout: top 2.54 cm, bottom 2.54
cm, left 2.54 cm, and right 2.54 cm.

5. Printed with 1x line spacing.

6. Length of content shall not exceeding 30 pages (including

bibliography).

Manuscript Preparation Details

1. The title centered on the page must be in both Thai and English. The
first letter of the English title must be uppercase letter and 18 pt. bold.

2. The author’s name must be in both Thai and English, aligsned to the
right side of the page, used 16 pt. bold letters, and marked with an asterisk (¥)
in order to identify the qualifications, academic positions. Please insert the
details in the footnote at the bottom of the page in accordance with the
number of authors and use TH SarabunPSK 14 pt. normal.

3. The term “abstract” must be used TH SarabunPSK 16 pt. bold. For
content in the abstract, it must be used TH SarabunPSK 16 pt. normal, with the
first paragraph indented by 0.5 inches of the next line.

4. The term “Keywords” must be used TH SarabunPSK 16 pt. bold. The
selected keywords should be no more than three words aligned to the left

edge of the page and typed with TH SarabunPSK 16 pt. normal.
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5. The headline must be used TH SarabunPSK 16 pt. bold and aligned
to the left edge of the page.

6. The contents must be used TH SarabunPSK 16 pt. normal with the
Thai-style distribution. The first line of every paragraph must be indented 0.5
inches of the next line.

7. The numbers must be used in Arabic, in case of writing in both Thai
and foreign languages.

8. The footnotes must be used TH SarabunPSK 14 pt. normal in the

following format”

Book or Textbook

Author,/Title,/Edition/(Place of Publication:/Publisher,/Year of Publica-

tion),/Page Number.

Example 1: Jidti Tingsaphati, Criminal Law Division 2, Part 1, 8™ Edition
(Bangkok: The Bar Association, 2005), p. 9.

Example 2: Yut Sanguthai, (Twekiat Menakanist Editor), Criminal Law
Division 2-3, 11" Edition (Bangkok: Thammasat University, 2013), p. 89.

"/ as pressing space bar 1 time
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Journal article

Author of Article,/“Title of Article,”/Journal title/Year of journal,/Issue/

(Month of publication Year of publication):/Page Number

Example: Ronnakorn Bunmee, “ Rape by deception: An Analysis of
the Supreme Court Judgement 10007/2557 and other actions,” Thammsat
University Law Journal 46, 3 (September 2017): 647-663.

Thesis
Author,/“ Thesis Title,” /(Thesis Level,/Subject, or Department,/Faculty,/

Name of Institution,/ Year of publication),/Page Number.

Example: Chitchanok Phansuwan, “ Offense of rape and obscene: A
study of the law of three sals to the Penal Code,” (Master thesis in Law Faculty

of Law Faculty of Law Chulalongkorn University, 2005), p. 108.

Research Report

Name of the Researcher,/Title of the Research Report,/Name of the
Research Funding Organization/(Place of Publication:/Publisher,/Year of Publi-

cation),/Page Number.

Example: Arnon Mamout, Property Status of the Office of the Welfare
Promotion Commission for Teachers and Education Personnel, Thammasat

University (Bangkok: Thammasat University, 2017), p. 88.
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Internet Resources

Author,/Title/[Online],/Date Month Year of Reference./Source of Infor-

mation.

Example: Nuttakorn Vititanon, Assassination in American Politics [Online],

5 February 2018. Source: https://prachatai.com/journal/2012/11/43532

Chapter in a Book

Author,/“ Title of the Article,” /in/Title,/Edited by/...,/Edition/(Place of

publication:/Publisher, /Year of Publication),/Page Number

Example: Wiwat Damrongkulnan “ Reputed as thesis everyone can do
this” in The hardest thing to do: legal thesis in various perspectives, Edited

by Kanapol Chanhom, 1** edition (Bangkok: Winyuchon, 2018), p. 140.

Article in Newspaper or Magazine

Author of the Article,/“Name of the Article,”/Title of the Newspaper or

Magazine,/Date Month Year,/Page Number.

Example: Thairath, “ The case of friend watch cause director of NIDA
poll quit the job” Thairath, 29 January 2018, 2, p. 11.

Other Documents

Agency Name,/“Document Name,”/Date Month Year.

Example: Office of the Council of State, “Hearing on the Draft Amend-
ment to Criminal Code (No. ...), B.E. ... (Sexual Offenses),” 5 February 2018.
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Interview
Name of Interviewee,/Executive Position (If any),/Interview,/Date Month

Year.

Example: Vanchai Sirichana, President of Mae Fah Luang University,
interview, 5 February 2018.

*Repeated Reference*

(1) If no other reference is made between them, the word “Ibid.” shall
be used.

Incidentally, if the same document comes from a different page number,
please include such page numbers such as “lbid., p. 9.”

(2) If there are other references between them, the print location, publisher,
and year of printing can be cut off. For instance,

! Jidti Tingsaphati, Criminal Law Part 2, Episode 1, 8" Edition

(Bangkok: The Bar Association, 2005), p. 9.

® Jidti Tingsaphati, Criminal Law Part 2, Episode 1, p. 18.

Note (1) If there are more than 3 authors, translators or editors, please

[

include the words “and others” after the person’s name, such as “ Wisanu
Kruangam and others, ........
(2) If there is no name of author, translator or editor, please start

with other details.
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Bibliography

The word “bibliography” shall be centered on the page and used TH
SarabunPSK 16 pt. bold. For the content, please use TH SarabunPSK 16 pt. normal
in the following format:

- Author./Title./Edition/Place of Publication:/Publisher,/Year of publication.

- Author./Title./Translated by/Translator./Place of Publication:/Publisher,
/Year of publication.

- Author of the Article./“Title of the article.” /in/Title,/Edited by/Editor
Name,/Page Number.

- Author of the Article./“Title of the article.”/Journal Title/Year of issue,
/1ssue/(Month of Publication/Year of Publication)./Page Number.

- Author of the Article./“Name of the Article.”/Name of the Newspaper
or Magazine,/Month, Year/Page Number.

- Author of the Thesis./Thesis Level,/Department,/Faculty,/Name of
Institution, /Year of Publication.

- Researcher Name/Research Title/Name of the Research Funding
Organization /Place of publication:/Publisher,/Year of publication.

- Name of Agency./“Name of document.”/Date Month Year.

- Name of Interviewee./Executive Position (if any)./interview,/month.

- Name of Lecturer./“Subject of the Lecture.”/Name of the Conference
and the Institution (If any)./Location,/Date Month Year.

- Author./Title/[online]./Source:/...,/Reference year/(Reference month,

Reference date).
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Other Guidelines

1. The manuscript submitted for publication must be an article that has
never been published in any of the journals (including those published in other
documents, such as Ajarya books, books, Raphi books, newspapers, and online
publications). Republishing the article is the responsibility of the author.

2. The article submitted for publication must not in the process of reviewing
in other journals.

3. The article submitted for publication must not cut or copy from any
article, book, textbook, or research without permission or lack of proper
reference.

4. The article submitted for publication must have academic value.

5. The author of the article must strictly prepare the manuscript according

to the format and the details of the submission preparation.
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Manuscript Submission Form to

Mah Fah Luang University Law Journal

To The Editor in Chief of Mah Fah Luang University Law Journal

[ IVIE/IVIES./IVEISS ) et ettt et et ee et et et se e et et et et et et e s es et eee et see e s e e ee e
Academic Qualification .........cccooevieiveiveee. Academic Position ..o,
Job Position ... AGENCY oo

submit ] Academic Article [ Research Articte [ Analysis of Judicial Decision

[] Analysis of Legal Exam Question [] Analysis of Legal Opinion [] Legal Miscellaneous
[] Law Book Recommendation [ Others

THLE (IN THED) ettt ettt

Corresponding Address (for journal delivery) ...
Phone ... FaX ..o, Mobile Phone ...,
EHL ettt ettt ee st e es et

| hereby certify that [ This article is solely my own work.
[] This article is a work of mine and co-authors as stated above.
[] This article has never been published.
[]1 will not submit this article for publication in other journals

within 60 days from the date that | submit this article.

Date Month Year of Submission............ /e /s
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