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Objective

1. To encourage people inside and outside Mae Fah Luang University to
publish academic work in the field of law and other related disciplines in the
form of articles.

2. To serve as a medium for exchanging information and developing
cooperation in law and other related fields between Mae Fah Luang University
and other agencies in both the public and private sectors.

3. To be used as a research document and reference.

Mae Fah Luang University Law Journal will consider the following article
types; academic article, research article, analysis of judicial decision, analysis of
legal opinion, analysis of legal exam question, legal miscellaneous, and other
related articles in both Thai and English. The scope of academic content of the
Mae Fah Luang University Law Journal includes legal issues in all disciplines
such as civil law, business law, criminal law and criminal justice system, public

law, international law, taxation law, etc.

Consideration for Publication

Mae Fah Luang University Law Journal operates with double blind peer
review policy.

All articles will be considered by two peer reviewers who have the
knowledge and expertise in the subject matter to be reviewed. Qualified
reviewers will be the persons who have no conflict of interest with the author.
The reviewers will not know the name of the author, and the author will not
know the name of the reviewers (double blinded).

In case any article is written by a person inside Mae Fah Luang
University, qualified peer reviewers will be individuals outside Mae Fah Luang
University. (This rule also applies to co-authored articles, which one or more
authors are working at Mae Fah Luang University)

For an article to be published in the Mae Fah Luang University Law

Journal, the article must be assessed as “worthy of publication” by two peer
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reviewers. In the event that both reviewers made decisions to “decline the
publication”, the article will not be accepted for publication. However, if one
of the peer reviewer assessed the article as worthy of publication, but the
other one rejected the article, the editor and the editorial board will consider
selecting a third peer reviewer to assess the quality of the article. The

assessment of the third peer reviewer is considered final.

Publication Frequency

Mae Fah Luang University Law Journal will publish two issues per year.
No. 1 January - June

No. 2 July - December

The opinion expressed and displayed in the content of the article published in
Mae Fah Luang University Law Journal does not represent the view and
responsibility of the editor and the editorial board of Mae Fah Luang University

Law Journal
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State’s Obligations Under International Water Law

on the Implementation of the Right to Water

WusnIflvessgamsunsisdun1sauanslunisidndai
melanguuneinszndnalssine

Farnaz Shirani Bidabadi**

W1la Y511 Taune

Abstract

By adopting the General Comment No. 15 concerning the human right to
water, the water issue has been removed from other parts of the security of
life and has been identified as an independent legal issue in human rights. This
resolution obliges member states to provide their citizens with the right to access
clean water and sanitation as their primary and independent responsibility.

So, riparian states which have several transboundary water agreements
with their neighbors are obliged to fulfill the right to water for their citizens, and
they have to follow some basic standards and rules for more cooperation on
water utilization, management, and protection of international watercourses
with other riparian states. In some countries, because of the dependency of

their populations on the shared water resources, and fulfilling their water-

" SuiisuumAau (Received): 17 figuneu 2562; Suitudlyunaaiu (Revised): 22 nsngims
2562 Suiinausuunaa1u (Accepted): 15 5991 2562

This research article is part of a doctoral dissertation topic “The Human Right to
Water: A Study from the Perspectives of International Human Rights Law and
International Water Law” of School of Law, Xiamen University

" Ph.D. Candidate, School of Law, Xiamen University, PRC, LL. M. (Public International
Law) Ashrafi Isfahani University, Iran, LL. B. Ashrafi Isfahani University, Iran

E-mail: farnaz.shirani@gmail.com
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related human rights, they could not be very successful in meeting their
human rights obligations regarding the right to water. The research question
which has been raised is what the state’s responsibilities are in fulfilling the
right to water according to International water law’s principles and instruments,

and what the solution is to address people’s problems.

Keywords: The Right to Water, State’s Responsibility, Transboundary Water,

International Water Law
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Chapter I. Introduction

States assume obligations and duties under International Law to respect,
to protect, and to fulfill human rights, and recognition of the right to water as a
human right cause to make an obligation for countries to set a priority for the
realization of basic human needs. It means that states must provide access to
water based on the legally binding instruments and people also instead of
claiming to their needs can claim their rights.1

Sometimes, non-fulfillment of human rights obligations by one State is
due to, its international disputes with the other states to implement obligations
arising from an international treaty. For instance, some conflicts between countries
with transboundary waters, stems from violations of accepted International
rules and principles of international transboundary waters in their agreements,
the same as Equity and Reasonable Use, No-Harm Principle and Duty to Cooperate,
which their violations can be directly or indirectly affect the human rights of
people living in river basins. And sometimes, it’s because of the assignment of
the state’s responsibilities in supplying drinking water or ensuring about water
quality to non-state actors, the same as private or transnational companies. In
these cases, there are some controversies about the international responsibility
of states or private companies for the realization of this right as a human right.
So, in this paper it has tried to mention to the importance of identifying the
human right to water that would raise the state’s obligation in the realization of
the rights to water to meet the basic human needs, and also examine the
correlation of the human right to water and the principles of international

water law.

Chapter 2. The principles of international water law and the instruments
on the right to water
International human rights and international water law are inextricably

linked, and somehow, they can support each other mutually. Some rules of

' Winkler, Inga T, The Human Right to Water: Significance, 2012, Legal Status and
Implications for Water Allocation, HART Publishing, OXFORD AND PORTLAND, OREGON,
p. 214.
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customary International Law including substantive and procedural rules have
codified in the UN Convention on the Law of Non-Navigational Uses of Watercourses.”
States according to their commitments under the human rights law have direct
obligations to fulfill the right to water for their citizens in the field of International
Water Law. Also, in the principles of the IWL, it has stated that in the event of
disagreements about the equitable and reasonable utilization of shared water
resources, priority should be given to the primary and essential human needs
to water which includes drinking water.”

The Convention on the Protection and Use of Transboundary Watercourses
and International Lakes or Water Conventiond, and the UN Watercourses Convention
19975 are the primary international water law’s documents, which have cited to
the right to water and the other related human rights explicitly or implicitly.
UNECE didn’t directly mention to the right to water, although its purpose is
implicitly related to the right to water. The only and the first agreement which
has presented the vital human needs term among the international water law
treaties is the UNWC which contains a statutory utility in the establishment of
the human right to water. However, still, the consideration to the human water

needs by the IWL is not adequate.

? GRECO, ROBERTA, The Silala Dispute: Between International Water Law and the
Human Right to Water, 2017, QIL, Zoom-in 39.

Available at: http://www.gil-gdi.org/wp-content/uploads/2017/07/03_Silala-Water-
Dispute_GRECO_FIN.pdf

® International Water Law Obligations Derived from International Human Rights
Commitments, WaterLex, p. 3.

Available at: https://www.waterlex.org/resources/documents/Int’1%200bligations
HRWS.pdf

* The Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Water Convention)

Available at: https://www.unece.org/env/water/

® UN Watercourses Convention (UNWC), 1997, article 10(1-1) Vital human needs.

Available at: http://www.unwatercoursesconvention.org/the-convention/part-ii-
general-principles/article-10-relationshi-between-different-kinds-of-uses/10-1-1-vital-human-

needs/
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The UNWC 1997, as one of the main instruments in IWL, had an effective
role in the evolution of international water law, because of two reasons. The
first reason is because of the recognition of substantive principles of international
water law including the principle of equitable and reasonable utilization of
water, cooperation, and the obligation not to cause significant harm, and the
second one is because of as the protection of aquatic ecosystems and the
human right to water.’ Also, this convention includes the procedural rules
including the duty to consult, prior notification and information exchange which
may have negative effects on the other riparian states popula’tion.7 So based
on the substantive rules of the IWL, if unsustainable utilization or management
of shared water resources leads to ignoring the basic human needs, it will
consider as a violation of human rights standards.

Therefore, IWL principles to improve water management, resolving conflicts
concerning shared water resources and also establish global peace and security
are trying to extend a framework of minimum standards of human rights. As the
basic human needs have supported by the two principles of IWL includes the
principle of cooperation and the obligation not to cause significant harm to the
transboundary waters.’

Alternatively, the principle of equitable and reasonable utilization which
is connected to the fulfillment of the other human rights like the right to health,
access to safe drinking water and sanitation. However, referring and applying to
this principle by one of the riparian states may create some problems and
violate human rights of the other riparian states populations. Nevertheless, this
principle has developed in IWL, and it has counted as the best solution for

water disputes especially in the water-scarce.

¢ Tignino, Mara, Brethaut, Christian, Turley, Laura, Research Handbook on
Freshwater Law and International Relation, 2018, Edward Elgar Publishing Limited, 2018,
p. 83.

! Tignino, Mara, Brethaut, Christian, Turley, Laura, Research Handbook on
Freshwater Law and International Relation, 2018, Ibid, p. 347.

s Leb, Christina, Cambridge University Press, 2013, Ibid, p. 203.
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The principle of No-Harm is another principle in IWL, which is related to
the equitable and reasonable utilization of water. It means that neglecting the
equitable and reasonable use of shared water resources by one of the parties
will cause significant harm to human health, safety, and environment of the
others.

Even though the Substantive principles of IWL has given direct and indirect
references to the observance of human rights standards, there are still a lot of
problems and deficiencies in the application and full implementation of human
rights law in IWL.

One of these problems is the absence of a comprehensive approach to
the concept of the right to water. The absence of an extensive approach to the
concept of the “right to water,” has led to a lack of acceptance and implementation
of the human right to water. This comprehensive approach to the concept of
“right to water” can be implemented through various methods to meet the
human needs of the water. One of them is fulfilling the right to water for
riparian states populations and indigenous people, and another one is addressing
the public interest in the protection of the environment and also the human
richt to water which is done through the recognition of the treaty water righ’t.9

However, some scholars the same as McCaffrey believes that the
application and implementation of human rights to water for each within the
territory of any states should be gradually completed.

Considering that the implementation of human rights in countries is not
dependent on the extent of their development. Because many countries are
economically developed and also accepted the right to water, but they have
so many problems with the rules and regulations regarding access to safe drinking
water and also fulfilling the right to water for their citizens. For example,
California, which is economically at a high level in the world with more than
250,000 inhabitants, according to the report of the UN Special Rapporteur on
the human right to safe drinking water and sanitation, has failed to fulfill the

right to access to the safe drinking water and sanitation for its residents. So, the

’ SHEPHERD, HAROLD, Implementing the human right to water in the Colorado
River Basin, 2011, [J] Willamette Law Review 425, Vol. 47, p. 427.
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right to water will implement progressivety.10 Following the IWL’s instruments, it
seems clear that the IWL by considering to the basic human needs adequately
and examining the interconnected standards to protect them may be able to
provide a supportive and complementary role to human rights.

However, as regards the definition of the right to water and the instruments
referred to this right, it can be stated that the right to water as a fundamental
human right has not either defined or expressly recognized in International law.
However, there are other rights derived from it. There are various International
instruments which explicitly or implicitly are supporting the right to water.
Some of them are binding and obliged stated parties to fulfill the human rights
to water. For instance, the Convention for the Elimination of Discrimination Against
Women“, the Convention on the Rights of the ChiLdlZ, the U.N. Convention on
the Law of the Non Navigational Uses of International Water Coursesm, the Convention

on the Rights of Persons with Disabilitiesm, and the Geneva Convention in

1 McCaffrey, Stephen C., The Human Right to Water: A False Promise?, 2016,
The University of the Pacific Law Review, Vol. 47, pp. 230-232.

" Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), December 1979, Article 14(2)(h). The states parties have to ensure, “To enjoy
adequate living conditions, particularly about housing, sanitation, electricity and water
supply, transport and communications.”

Available at: http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm

" The United Nations Convention on the Rights of the Child, GAR 44/25 of 20
November 1989, entry into force 2 September 1990, in accordance with Article 49.

Available at: http://www.unicef.org.uk/Documents/Publication-pdfs/UNCRC_PRESS
200910web.pdf

° UNWGC, (1997). Article 10: “1. in the absence of agreement or custom to the
contrary, no use of an international watercourse enjoys inherent priority over other uses.
2. In the event of a conflict between uses of an international watercourse, it shall be
resolved with reference to articles 5 to 7, with special regard being given to the
requirements of vital human needs”.

Available at: http://legal.un.org/ilc/texts/instruments/english/conventions/8 3
1997 .pdf

1 United Nations Convention on the Rights of Persons with Disabilities, 6
December 2006.
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International humanitarian Lavvls, are International binding instruments which
despite the lack of recognition of the right to water as an independent human
rights entitlement explicitly, have pointed out to the state’s obligations that are
concerning to the right to water in different ways.

These documents, have mentioned the member states international
commitments: to protect the right to enjoy adequate living conditions, protects
the highest attainable standard of health, assert the priority of vital human
needs, to secure that persons with disabilities have equal access to clean water
and also to ensure the water accessibility for prisoners of war and civilians for
their consumption and sanitation which are listed respectively. Others are non-
binding documents which can use as interpretative guides for states to fulfill
their obligations.

The Vancouver Declaration from the U.N. Conference on Human SettLementw,
The Mar del Plata Action Plan from the U.N. Conference on Water”, The Dublin

Statement on Water and Sustainable DeveLopment18, Agenda 21 from the U.N.

Available at: http://www.un.org/disabilities/documents/convention/convention
accessible_ pdf.pdf

** Geneva Convention relative to the treatment of prisoners of war, 1949 (GENEVA
CONVENTION 1Il) Entry into Force: 21 October 1950, Articles 20, and 26, CHAPTER VI,
Transfer of prisoners of war after their arrival in camp, Articles 46 and 29.

Available at: https://www.legal-tools.org/uploads/tx_ltpdb/GenevaConvention
3rd_Prisonersofwar 1949 E  05.pdf

*® The Vancouver Declaration on Human Settlements: From the report of Habitat -
United Nations Conference on Human Settlements, Vancouver, Canada, 31 May to 11 June
1976.

Available at: https://unhabitat.org/the-vancouver-declaration-on-human-
settlements-from-the-report-of-habitat-united-nations-conference-on-human-settlements-
vancouver-canada-31-may-to-11-june-1976/

" The Mar del Plata Action Plan, Resolution Il on community water supply, Water:
A Shared Responsibility, UNESCO, World Water Assessment, 2006, p. 63.

*® The Dublin Statement on Water and Sustainable Development, Adopted
January 31, 1992, in Dublin, Ireland, International Conference on Water and the
Environment.

Available at: http://www.un-documents.net/h2o-dub.htm
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Conference on Environment and Development in Rio de Janeirolg, and the Program
of Action of the International Conference on Population and Development20
are some of them.

Between these non-binding documents, The Mar del Plata Action Plan
from the U.N. Conference on Water has mentioned several times and it was
one of the most oft-cited non-binding documents which explicitly has asserted
all people have the right to drinking water (in quality and quantity) to fulfill
their basic needs.

On the other hand, this declaration led to the following documents,
which were related to the right to development, referred to the right to water
regutarly21, and at the end, some of them are international customary lavv22,
which develops from the state’s behaviors and practice. The International

instruments include declarations, resolutions, and agreements since the 1970s

Available at: http://www.wmo.int/pages/prog/hwrp/documents/english/icwedece.
Html#

v The Rio Declaration on Environment and development, 1992, the earth summit
and AGENDA 21.

Available at: http://www.unesco.org/education/pdf/RIO_E.PDF

AGENDA 21, United Nations Conference on Environment & Development, 3 to 14
June 1992, Rio de Janerio, Brazil.

Available at: https://sustainabledevelopment.un.org/content/documents/
Agenda2l.pdf

“ The Programme of Action of the UN International Conference on Population
and Development, A/CONF.171/13, 1994.

Available at: http://www.un.org/en/development/desa/population/migration/
generalassembly/docs/globalcompact/A_CONF.171 13.pdf

2 McGraw, George S., Defining and Defending the Right to Water and Its Minimum
Core: Legal Construction and the Role of National Jurisprudence, 2010-2011, Vol. 8, Issue 2,
Loyola University Chicago International Law Review. 127, pp. 140-141.

Available at: https://pdfs.semanticscholar.org/aed7/9fa21a70ba8758a6a06276737
dbdc0519dal.pdf

# McGraw, George S., Loyola University Chicago International Law Review. 127,
2011, Ibid, p. 139.
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have done extensive support to recognize the right to water as an independent
human rights entitlement.

Finally, after analyzing the documents which directly or indirectly referring
to the right to water, it can be stated that, the right to water didn’t identify
explicitly in the Universal Declaration of Human Rights23 and also in the International
Covenant on Civil and Political RightsM, and the International Covenant on
Economic, Social and Cultural Righ’ts25 of the UN as an independent rights, but
by interpreting of this Covenant, we can infer the existence of the right to water
implicitly, because in drafting process of article 11 has considered to the water
which is necessary for fulfilling the other human rights which have mentioned
in these two instruments, so maybe because of its apparent role in human life,
they didn’t refer to this right again.

However, these two instruments, especially the ICCPR, have considered
as the guarantee and a means of realizing other human rights. The most
important documents referring to the right to water explicitly, and have already
been expanded in details are including international declarations.

These declarations divided into two groups of binding and, non-binding
declarations. Among binding international conventions can be mentioned the
four Geneva conventions, Convention on the Elimination of All Forms of Discrimination,
the Convention on the Rights of the Child, and Convention on the Rights of
Persons with Disabilities. Non-binding instruments are like the UDHR, declaration
on the right to development, and international instruments related to the

environmental law, which between them, the 1977 Mar del Plata Action Plan,

% The Universal Declaration of Human Rights (UDHR), 2015, United Nations.

Available at: http://www.un.org/en/udhrbook/pdf/udhr_booklet en web.pdf

* International Covenant on Civil and Political Rights, Adopted and opened for
signature, ratification, and accession by General Assembly resolution 2200A (XXI) of 16
December 1966, entry into force 23 March 1976, in accordance with Article 49.

Available at: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

» International Covenant on Economic, Social and Cultural Rights, Adopted and
opened for signature, ratification, and accession by General Assembly, resolution 2200A
(XXI) of 16 December 1966, entry into force 3 January 1976, in accordance with article 27.

Available at: http://www.ohchr.org/Documents/Professionalinterest/cescr.pdf
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and the 1992 Dublin statement are the most important instruments that have
identified the right to water.

In addition, in order to promotion and protection of human rights,
governments have also adopted international documents at the regional level,
which among them the African charter 1990, and the protocol to the African
charter 2003 were the only documents that referred to obligations with respect
to the right to water.

Finally, the CESCR in it’s General Comment 1526, has considered the
human rights obligations concerning the right to water. These comments are
not legally binging, but because of their authentic nature, it can be inferred
that the right to water has counted as a self-standing right.

By examining the international instruments, we conclude that there is
no ambiguity regarding the recognition of the right to water and also the state’s
obligations regarding the realization of this right. This right has been explicitly
and implicitly recognized in various documents, and the only controversial issue
with this right is the discussion of international obligations regarding international

cooperation in the realization of the right to water.

Chapter 3. Legal analysis of State’s Obligations for Implementation of the
Right to Water

One of the main reasons for the importance of recognizing the right to
water by the States is non-infringement of this right by the other co-riparian
states. If one state, among the other co-riparian countries, doesn’t realize the
human right to water, it will lead to more uses of shared water in the other co-
riparian countries in different sections of agricultural, industrial and other areas,
and also it may cause some pollution which affects the quality of water and
also reduces the amount of water that is flowing into the other states

territories.

% General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant),
Twenty-ninth Session of the Committee on Economic, Social and Cultural Rights, on 20
January 2003, p. 1.

Available at: http://www.refworld.org/pdfid/4538838d11.pdf
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These are just some parts of the complications of non-realization of the
human right to water in a co-riparian state, without the necessity of controlling
or occupying its territory, as it has been mentioned in the Trail Smelter decision.”’

By regarding the importance of the rights listed in the Covenant on Civil
and Political Righ’ts28 which is related to the basic human needs, like the right
to food and the right to water, states have applied some standards to evaluate
their efforts in fulfilling the human rights based on their obligations under the
ICCPR, as Mccaffrey has stated: “It may well be that certain rights under that
instrument either are not of a fundamental nature or would require the establishment
of national infrastructures and the like to ensure their fulfillment... However,
other rights under the E.S.C. Covenant can hardly describe as being anything
but fundamental.

Indeed, article 11 itself refers to the ‘fundamental right of everyone to
be free from hunger.” This fundamental right can only be interpreted as a right
to life-supporting sustenance, which would include potable water”.”’

So, states must fulfill, promote, and protect the right to water as a
fundamental human need. States have the obligations to fulfill and protect the
richt to water because in most cases, they are in charge of water resources, and
they should have an active protection against public or private subjects. They
must promote the water services and facilities the full enjoyment of the right

to water for all without any discrimination.

Z Reports of International Arbitral Awards, Trail smelter case (United States,
Canada), 16 April 1938 and 11 March 1941, Vol. 3, p. 62.

Available at: https://www.ilsa.org/jessup/jessup17/Batch%202/Trail%20smelter
%20case%20(United%20States,%20Canada).pdf

# International Covenant on Civil and Political Rights, Adopted and opened for
signature, ratification, and accession by General Assembly resolution 2200A (XXI) of 16
December 1966, entry into force 23 March 1976, in accordance with Article 49.

Available at: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

# Alvarez, Ignacio J., The Right to Water as a Human Right, 2003, The University of
Arizona press, p. 78.

Available at: http://wp.cedha.net/wp-content/uploads/2011/05/the-right-to-water-
as-a-human-right.pdf
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The International Law Association, suggests that states, in addition to
respecting the rights of individuals to fulfill their water needs, must provide
access to adequate water, in order to meet their basic needs, also, it notes
that, according to customary law, states should not be impeded with the
realization of the right to access to water for residences of the other riparian
countries.30

Therefore, based on the human rights principles states as duty-bearers
have some responsibilities and appointed commitments concerning the full
realization of the right to water for their residents as the rights-holders. Rights-
holders can claim their rights and duty-bearers must guarantee the rights to
water and sanitation-like other human rights-equally, without discrimination
and by participation and accountability.

The Human Rights Committee in its observations to Israel, in the Third
Periodic Report of States Parties due in 2007, has mentioned that the violation
of the right to water could be violations of the other human rights including
the right to life and equal protection based on the law.”!

This case practically has proven that states have obligations for the
respect, protection, and fulfillment of socio-economic rights which are legally
binding because they have originated from article 11(1) of International Covenant
on Economic, Social and Cultural Righ’cs32 and articles (11(2) and 12(1)) of the
ICESCR.”

% Bluemel, Eric B., 2004, The Implications of Formulating a Human Right to Water,
ECOLOGY LAW QUARTERLY, Vol. 31, p. 976.

Available at: http://cmsdata.iucn.org/downloads/cel10_bluemel.pdf

*' Human Rights Committee, Third Periodic Report of States Parties due in 2007-
Israel, Nov. 21, 2008, U.N. Doc., CCPR/C/ISR/3.

Available at: http://unispal.un.org/UNISPAL.NSF/0/CF890DF7A2692BO9852576A
80056B757.

% International Covenant on Economic, Social and Cultural Rights, 1966.

Available at: http://www.ohchr.org/EN/Professionalinterest/Pages/CESCR.aspx

» McGraw, George S., 2010-2011, Defining and defending the right to water and its
minimum core: Legal Construction and the role of national jurisprudence, Loyola

University Chicago International Law Review, Vol. 8, Iss. 2, p. 148.



sensifcans anivendoudiivens Ui 3 adufl 1 wnsiew - fquieu 2563) L 28

In other words, all co-riparian states based on different factors which
include: the jurisprudence of the regional and international human rights
instruments, the duty to respect, and also their de jure or de facto controlling
over the water in the other co-riparian states territories, in the case of human
rights violations which arises from their actions or omissions, have responsibility
for their extraterritorial conducts.”’ The recognition of the right to water as an
independent human right by General Comment 15, explicitly and implicitly has
made some critical commitments to governments on the realization of this
right.

3.1 State’s Commitments under General comment No.15"

General Comment No. 15 on the right to water and sanitation in different
parts has noted the importance of the fulfillment of the right to water in
realizing the other human rights such as the right to health and adequate
sanitation, life, human dignity, and privacy. It states: “The elements of the right
to water must be adequate for human dignity, life, and health, ...”.36 General
comment 15, has explained that states must extend safe sanitation services to
rural and deprived areas.”’ Therefore, as recognizing the right to water as a
human right, has created some rights for individuals, as it has mentioned:

“everyone has the right to sufficient, safe, acceptable, physically accessible and

Available at: https://pdfs.semanticscholar.org/aed7/9fa21a70ba8758a6a06276737
dbdc0519dal.pdf

* Bulto, Takele Soboka, 2011, Towards Rights-Duties congruence: Extraterritorial
application of the human right to water in the African Human Rights system, Netherlands
Quarterly of Human rights, vol. 29/4, p. 523.

* General Comment No. 15, The right to water (arts. 11 and 12 of the
International Covenant on Economic, Social and Cultural Rights), 2002, £/C.12/2002/11, 20
January 2003, COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, Twenty-ninth
session, Geneva, 11-29 November 2002, Agenda item 3.

Available at: http://www2.ohchr.org/english/issues/water/docs/CESCR_ GC_15.pdf

% General Comment No. 15: The Right to Water, 2003, Ibid, (Contained in
Document E/C.12/2002/11), paragraph 11.

7 Ibid, paragraph 29, p. 11.
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affordable water for personal and domestic uses,”38 naturally it has created
some duties for governments as well.

According to this document, sovernments should not deprive people of
the minimum essential level of water due to their inability to pay for water
supply services and facilities,39 it means that governments must consider the
financial capability of individuals before taking any decision or action which is
related to the right to water as a human right of individuals. States parties
based on the obligation to fulfill should ensure that water is affordable for
everyone and must take some essential measures.

Also, the states should provide the necessary facilities for accessing to
properly maintained water facilities in rural and deprived urban areas. Under
General comment 15, the realization of the right to water by the state must be
done without any discrimination between |oeopLe.42

Thus, General Comment No. 15, in paragraph 16, declares that states
should pay special attention to individuals and groups, especially indigenous
peoples, women, ethnic minorities, refugees, and others, in the realization of
their right to water43, and they “should provide resources for indigenous
peoples to design, deliver and control their access to water;44 In two cases
states may compensate, due to human rights violations especially the right to
water. It is when states have violated the individual’s right to water, and also
the traditional water sources of indigenous people expropriated. Also, General
Comment 15 refers to the obligations and responsibilities that governments
have for the present and future generations.

General Comment 15, explicitly has mentioned that one of the state’s

duties to fulfill the access to safe and sufficient water for present and future

* General Comment No. 15, Ibid, paragraph 11.
? Ibid, paragraph 56.

© Ibid, paragraphs 26 and 27.

“Ibid, paragraph 16 (c).

“ Ibid, paragraph 14.

© Ibid, paragraph 16.

“ Ibid, paragraph 16 (d).
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generations are adopting comprehensive plans and programs by countries, so
according to this paragraph%, a group of researchers argued that the right to
water is not limited to the rights of individuals, but also includes environmental
requirements for water. "

3.2 State’s Extraterritorial Human Rights Obligations

States by reducing the quality and quantity of shared water resources,
with commonly shared water resources, can cause human rights violations of
people who are living in another state, without the need to occupy the
territory under their sovereignty or control of the individuals living in another
basin. So, the economic, social, and cultural human rights have created the
extraterritorial obligations for states.”’

International assistance and cooperation to realized political, economic
and social rights as the two primary responsibilities of states and also two tools
to fulfill the Economic, Social and Cultural Rights, have created the International
obligations between states, and individuals beyond their borders or jurisdictions,
concerning the realization of economic, social and cultural rights.48

The committee on economic, social and cultural rights (CESCR), in different
General comments, has pointed out that, states should recognize the importance

of international cooperation in the realization of ESC rights and also they

® Ibid, paragraph 28.

0 GOOD, MEG, Implementing the Human Right to Water in Australia, 2011, [J]
UTasLawRw 14, 30(2), University of Tasmania Law Review 107, p. 115.

Available at: http://classic.austlii.edu.au/au/journals/UTasLawRw/2011/14.html

“ Murillo Chavarro, JIMENA, Extraterritorial Obligations to Ensure the Enjoyment of
the Human Right to Water in a Transboundary Context, 2015, [J] Hum.Rts. & Int’l Legal
Discourse 9(1), pp. 90-91.

Available at: http://heinonline.org/HOL/Page?handle=hein.Journals/hurandio&
collection=journals&id=89&startid=&endid=110

* Murillo Chavarro, JIMENA, Extraterritorial Obligations to Ensure the Enjoyment of
the Human Right to Water in a Transboundary Context, 2015, [J] Hum.Rts. & Int’l Legal
Discourse 9(1), pp. 91-92.

Available at: http:// heinonline.org/HOL/Page?handle=hein.Journals/hurandi9&
collection=journals&id=89&startid=&endid=110
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should take all their steps and commitments toward the fulfillment of these
rights. In other words, this committee has mentioned the states extraterritorial
obligations regarding ESCs rights.49

In the case of extraterritorial obligations of countries, it should be stated
that these commitments are always complementary to the domestic obligations
of states and just the extraterritorial obligations of states to fulfill, somehow
play a subsidiary role in states which are not able to meet these rights within
their territory or borders. States need two sources to meet their economic,
social, and cultural rights obligations: 1-economic resources 2-natural resources.
Regarding access to water resources and to fulfill the extraterritorial obligations
to states, General comment 15 has pointed to the availability of water resources.

Thus, not considering or neglecting the interests of other riparian states
in the management and allocation of shared water resources like: diversion of
water, the reduction of quantity and quality of water, dam construction, overexploitation
and so on, can have a negative impact on extraterritorial obligations of states
to realization of human rights of people who are living in other countries.”’ For
instance, Nile River could be a clear example related to the importance of
cooperation in the management and allocation of shared water resources,
because more than eight countries have shared water in Nile River basin and
Egypt as a downstream country depends on the Nile’s water to fulfill the
human rights of its poputation.51 Although there is no doubt about the
commitments of states to protect, respect, and fulfill the right to water of
individuals, but about the international assistance which created the extraterritorial
obligations between states, concerning the realization of economic, social and

cultural rightss2, there are some ambiguities. As Christina Leb also believes, the

* Murillo Chavarro, JIMENA, Extraterritorial Obligations to Ensure the Enjoyment of
the Human Right to Water in a Transboundary Context, 2015, Ibid, p. 95.

* Murillo Chavarro, JIMENA, Extraterritorial Obligations to Ensure the Enjoyment of
the Human Right to Water in a Transboundary Context, 2015, Ibid, p. 99.

" Ibid.

** Murillo Chavarro, JIMENA, Extraterritorial Obligations to Ensure the Enjoyment of
the Human Right to Water in a Transboundary Context, 2015, Ibid, pp. 91-92.
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development in international water law can gradually compensate for this
defect.53 For instance, besides the prioritization of the basic human needs as a
keyword in international water law treaties, article 32 of the UN Watercourses
Convention to some extent, has pointed to the extraterritorial obligations
between states, concerning the individuals and the realization of their human
righ’ts.54 These cases illustrate how these two areas of international law can
complete each other to fulfill the right to access to safe and sufficient water. It
may be possible at the regional level, through the application of human rights
principles and objectives within the framework of the shared water treaties, as
well as promoting international cooperation on the realization of human rights,

reduce the violation of this right and help to promote its fulfillment.

Chapter 4. State’s Responsibilities for Human Rights Violations

To distinguish between disability and the unwillingness of a state to
decide what action or omission leads to a violation of the right to water, the
distinction between incapacity and the reluctance of a country to comply with
its obligations recarding the right to water is essential. A government that is
reluctant to use its maximum resources to fulfill this human right has violated
its obligations under the Covenant on Economic, Social, and Cultural Rights.
Violations of the right to water can be achieved through an action, ie, direct

measures by governments or other entities regulated by governments, including:

> Leb, Christina, The right to water in a transboundary context: emergence of
seminal trends, 2012, [J] Water International, 37:6, 640-653, p. 650.

** Article 32 of the UN Watercourses Convention: “Unless the watercourse States
concerned have agreed otherwise for the protection of the interests of persons, natural or
Jjuridical, who have suffered or are under a serious threat of suffering significant
transboundary harm as a result of activities related to an international watercourse, a
watercourse State shall not discriminate on the basis of nationality or residence or place
where the injury occurred, in granting to such persons, in accordance with its legal system,
access to judicial or other procedures, or a right to claim compensation or other relief in
respect of significant harm caused by such activities carried on in its territory”.

Available at: https://www.internationalwaterlaw.org/documents/intldocs/

watercourse_conv.html
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adoption of restitution measures which are inconsistent with the essential
obligations, abolition or formal revocating of the law that is require for the
continued enjoyment of the right to water, adoption of the law or policies that
are fundamentally inconsistent with the pre-existing national or international
law obligations in relation to the right to water.””

Violations through the omission of the act include the lack of
appropriate measures for the full realization of each person’s right to water,
the absence of a national policy on water and the non-implementation of
relevant laws. Some examples of violations through abandonment include:
Violation of the commitment to respect the right to water, breach of the
obligation to protect the failure of a state to take measures to protect people
who are under its jurisdiction against violations of the right to water by third
parties, breach of a commitment to implementation which will be realized
through the failure of States parties to the Covenant to take the necessary
measures to ensure the fulfillment of the right to water, a breach of the
obligation to implement that is achieved through the failure of States parties to
the Covenant to take the necessary steps to ensure the right to water, and so
on.

And regarding this issue, whether there is any possibility of litigations for
economic, social, and cultural rights, the ICESCR committee in its gseneral interpretation
has tried to answer this question. According to this interpretation, States parties
to the human rights treaties are committed to respect and support the rights
contained in these treaties and to work towards their realization, and in terms
of ESC rights including the right to water, to take steps to achieve the full
realization of this right gradually.56 These obligations include the inclusion of
these rights in domestic laws and policies and the need to ensure non-

discrimination in both law and practice. Imposing the right to water to the

> Tavakoli, Mohammad Reza, Right to Water from the Point of View of
International Human Rights, Thesis, Masters Research Paper or Project, 2007-2008,
Allameh Tabatabaei University, Tehran, pp. 106-112.

* General comment No.3, 1990, UN Doc, £/199123, Annex 3, paras. 5-6.

Available at: https://www.refworld.org/pdfid/4538838e10.pdf



sensifcans univendowdiivens U9 3 atud 1 @nsiew - fquieu 2563) L 34

domestic law of a country should provide access to legal redress for violating
the right of access to water for individuals and communities.

4.1 State’s Responsibility Based on National Participatory Approaches

This section discusses how different countries adopted human rights
approaches to improve their legal and policy framework concerning water and
sanitation. Regarding the resolution of existing disputes over the allocation of
transboundary water, several countries, including countries in Northern Africa,
have taken two important factors as solutions, which failed to act effectively in
resolving their conflicts. These two factors included the privatization of the
water supply sector and the identification of the human rights to water. For
example, these countries have identified water as a commodity by the
privatization of the water supply sector, but regardless of its weaknesses and
strengths, the plan has not been successful and has often led to increasing
inequality, as it has happened in the Philippines which one of the world’s most
massive privatization has taken place there. In the Philippines, water rates went
up, infrastructure has gotten worse, and there is a lack of private funding to
help the poor.

In other words, even though there are two different sides to the
argument (pros and cons), globally, public opinion is firmly against the private-
sector management of water resources.

Moreover, people believe that water is a fundamental human right
which should not be managed by private companies.57

In addition to that, some of the objections against privatization of the
water were related to the human rights responsibility of these corporationss8,

because there are some Norms to defining the human rights responsibility for

o Laudicina, Lee A., International Water Disputes: How to Prevent a War over the
Nile River, 2007, Vol. 4, Iss. 2, 4 Loy. U. Chi. Int’l L. Rev. 235, pp. 244-246.

Available at: https://lawecommons.luc.edu/lucilr/vold/iss2/4

> Rosemann, Nils, The UN Human Rights Norms for Business: Towards Legal
Accountability, 2005, Amnesty International, 3.3 Business’ Human Rights Obligations, p. 14.

Available at: http://www.humanrights.ch/upload/pdf/100202_rosemann_un_

norms.pdf
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corporations and “the Norms clearly state that states remain the primary addressees
of human rights law.””’

Whereas, according to the UN Human Rights Norms for Business by
Amnesty Intemationatéo, human rights obligations are mandatory in legal and
moral terms for corporations, and they are obliged to water consumers affected
by their decisions.”’

The other solution is to identify water as a human right in the domestic
law of the countries. Although “the right to water has not reached the status as
international customary law, textual support has increased recognition of the
right to water,”62 and some countries the such as South Africa and Ethiopia
have started to recognize the right to water in their national legal system.

Totally, in connection with the privatization of water, in addition to the
opposition, which has briefly mentioned above, there are also positive
comments that support the privatization of water. One of them is that, by
applying human rights approaches to water privatization, it will point the
positive achievements that will follow.

First of all, the application of the human rights approach to water

privatization will reduce the injustice power between multinational corporations

> Petrova, Violeta, All the Frontiers of the Rush for Blue Gold: Water Privatization
and the Human Right to Water, 2006, [J] Brooklyn Journal of International Law, Vol. 31,
Iss. 2, p. 612.

Available at: https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1276
&context=hjil

0 Rosemann, Nils, The UN Human Rights Norms for Business: Towards Legal
Accountability, 2005, Amnesty International, 3.3 Business’ Human Rights Obligations, p. 14.

Available at: http://www.humanrights.ch/upload/pdf/100202_rosemann_un_
norms.pdf

o Petrova, Violeta, All the Frontiers of the Rush for Blue Gold: Water Privatization
and the Human Right to Water, 2006, [J] Brooklyn Journal of International Law, Vol. 31,
Iss. 2, p. 613.

Available at: https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1276
&context=hjil

* Laudicina, Lee A., 2007, Ibid, p. 247.
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and governments in developing countries, and also, it can increase the
participation of local people as shareholders in the process of privatization of
water, which has many positive benefits for both investors and communities.

The second positive achievement that the human rights approach has in
privatizing water is that, since water recognized as a human right, it creates
obligations for private companies as water providers, which helps to achieve
the global goal of access to safe drinking water for everyone.63

Hence, considering the division of human rights into welfare and liberty
rights, the right to water the same as other social rights has counted as welfare
right. State’s right to water should be by the doctrine of equitable utilization of
water.

However, the problem is that this principle contains ambiguous standards
such as the definition of equitable utilization and also the determination of the
economic capability of states. The result is that although identifying water as a
human right increases standards of living and reduces poverty, it has not been
an effective mechanism for settling disputes between African countries, because
there is no guarantee of sufficient and adequate implementation against co-
riparian s’tates.64

4.2 State’s Responsibilities for Foreign Investors Violations™

These days of globalization and economic liberalization, the classic point
of views about the main actors of international public law as the responsibility
for human rights violations has changed.

Nowadays, not only in International law but other areas of International
law the same as economic law, international environmental law, and human
rights law, non-states actors are counted responsible for the human rights
violations in both areas of International law.

One of the main reasons for conceding such a huge responsibility to
these non-state actors is that the states have changed some of their traditional

functions and they have been privatizing them. For example, states had some

* Petrova, Violeta, 2006, Ibid.
* Laudicina, Lee A., 2007, Ibid, pp. 244-248.
* (ETOs)
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duties in supplying drinking water or ensuring about water quality, which has
been given over to non-state actors, the same as private or transnational companies.

Sometimes these private companies which have the duties for the
water supply and sanitation services could be a cause of human rights violation.
In the beginning, a brief definition was provided by companies and their
obligations regarding the right to water. Companies are independent legal
entities with distinct personalities, rights, and duties and divided into two
categories of commercial and non-commercial companies. Such companies
and private sectors, through the production of goods and services, can have a
great deal of impact on water resources, and somehow, they have been able
to solve the water challenges in today’s world.”

Although the international jurisdiction for legal entities has not fully
developed, it should not be assumed that these companies do not have any
legal obligations. Private companies, as legal entities and like the states, are
committed to complying with the three principles of respect, protection, and
realization of the right to water as a human right. The basis and origin of these
obligations are the domestic laws and the rules of international law.”” General
Comment No. 15, in paragraph 33, states that not only states have obligations
to respect and fulfill the right to water of individuals, but also corporations
have this kind of commitments.” “Corporations can have a positive also,

negative impact on the human rights of individuals, wider communities, and

* The CEO Water Mandate, an initiative by business leaders in partnership with
the international community, In January 2011, this CEO Water Mandate document was
amended to refer to the 2010 UN resolutions which recognize the human right to safe
drinking water and sanitation, UN, New York.

Available at: https://ceowatermandate.org/files/CEO_Water_Mandate.pdf

" Letnar Cernic, Jernej, Corporate Obligations Under the Human Right to Water,
2011, Denver Journal of International Law and Policy, Vol. 39, No. 2, pp. 305-318.

Available at: https://papers.ssrn.com/sol3/papers.cfm?Abstract_id=1792446https://
poseidon01.ssrn.com/delivery.php?ID

% General Comment No. 15: The Right to Water, 2003, Ibid, (Contained in
Document E/C.12/2002/11). Paragraph 33.
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indigenous peoptes.”69 For instance, they may increase the price of their services
(water and sanitation) or do some discriminations in distributing water provision,
which is the violation of the non-discrimination an equality principle.70

As it has been mentioned before, non- discrimination and equality is
one of the factors that are necessary for fulfilling the rights of water and
sanitation. Also, it is ignoring the availability as one of the normative content
which states should take it into account in the area of water and sanitation
service provision.

On the other hand, there are some extractive industries in different
areas of oil, gas, and mining, which by their activities could be another cause of
human rights violations, because of their actions they can affect the availability
of water for residents and water evacuation.

As it can be observed, due to the extractive industries activities, some
of the normative contents such as physical accessibility, availability and the
quality and safety of water and sanitation could be ignored while the states
should consider these criteria. One of the main problems that exist in identifying
human rights obligations for companies is that “individuals do not have
recourse to enforce their human rights and ideals against corpora’tions,”71
because “a substantive obligation only arises when joined with a jurisdiction
that can enforce it.”"~ About the behavior of private actors, states have two
significant commitments. They should ensure that private corporations do not

ignore the right to water in other countries and also the states should take

¢ Cernic, Jernej Letnar, Corporate Obligations Under the Human Right to Water,
2011, [J] Denver Journal of International Law and Policy, Vol. 39, No. 2, p. 305.

Available at: https://papers.ssrn.com/sol3/papers.cfim?Abstract_id=1792446

° Cavallo, Gonzalo Aguilar, The Human Right to Water and Sanitation: Going
Beyond Corporate Social Responsibility, 2013, Utrecht Journal of International and
European Law, Merkourios, Vol. 29, Iss. 76, pp. 39-41.

Available at: http://www.utrechtjournal.org/articles/abstract/10.5334/ujiel.bm/

" Letnar Cemic, 2011, Ibid, p. 310.

" Letnar Cemic, 2011, Ibid, p. 310.
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appropriate measures to prevent violations of the right to water by private
actor’s behavior.”

In general, it can say that the root or the primary source of corporate
commitments derive from these factors, respectively: 1-National constitutions
2-International law 3-Unilateral arbitrary obligations by the corporations or
private sec’tors.74

International law sources include conventions or International treaties,
general legal principles, customs, judicial decisions and at the end of Judicial
doctrine. Among these sources, it can mention to the decisions of some
arbitration tribunals about the company’s obligations to exercise the right to
water as a human right, while the main international human rights instruments
do not directly mention companies’ legal obligations regarding the right to
vva’ter.75

Regarding International responsibility in International law, in case of
human rights violations by private companies, corporations, enterprises, or
other parties, there are two kinds of International human rights instruments:

(1) Binding international human rights instruments
(2) Nonbinding international human rights instruments.

The legally binding international human rights instruments, directly have
mentioned to the violations of human rights obligations by individuals or private
companies, the same as: The Elimination of all forms of racial discrimination
against women, the Convention on the rights of the child, and the no binding
International human rights instrument in this field is the General Comment
No. 15 on the right to water, recommended to its states parties to prevent the
violations of the right to water as a human right to citizens, companies and
other communities who are living in those areas, by other parties including

private companies or citizens.

" Bluemel, 2004, Ibid, p. 998.
" Letnar Cemic, 2011, Ibid, p. 318.
" Letnar Cemic, 2011, Ibid, p. 324.
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The two instruments are referring to human rights obligations indirec’dy.76
The UN Norms on the Responsibilities of Transnational Corporations and other
Business Enterprises about human rights was trying to address direct International
responsibility to International companies for human rights violations or abuses.

Beside this instrument, we have some legally binding instruments in
International Law, which have referred to the responsibility of legal persons.
These instruments include: the Convention for the Prevention of Pollution of
the Sea by Oil (1954), the Paris Convention on Third Party Liability in the Field
of Nuclear Energy (1960), the Vienna Convention on Civil Liability for Nuclear
Damage (1963), the Protocol of 1992 to Amend The International Convention
on Civil Liability for Oil Pollution Damage, the Convention on Civil Liability for
Damage Resulting from Activities Dangerous to the Environment, and The
Global Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal.

Moreover, CESCR or The UN Committee on ESCR has affirmed a direct
corporate responsibility in the human rights area, for the states and other
actors, especially in the field of the right to water and sanitation. States and
other actors to fulfill the right to water and sanitation have some responsibilities,
for instance; they have a duty to assist or cooperate in providing and promoting
the water and sanitation’s situations in their territories or other countries.”"

In addition to these documents, there are non-binding international
instruments or soft law international documents, such as the Universal
Declaration of Human Rights, which, in its Articles 29 and 30, respectively has
recognized the respect for others’ rights as a collective duty for all individuals”
and also states: a group or person do not have any rights to take any action or
partnership that is intended to destroy any of the rights and freedoms outlined

in this dedaration.79

" Cavallo, 2013, Ibid, pp. 44-45.

" Cavallo, 2013, Ibid, pp. 62-64.

8 UDHR, published by the United Nations, 2015, Article 29.

Available at: http://www.un.Org/en/udhrbook/pdf/udhr_booklet_en web.pdf
" Ibid, Article 30.
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In this regard, the company’s obligations in relation to the promotion,
respect, and protection of human rights principles listed in these documents:
The OECD80 Guidelines for Multinational Enterprises in 1976, which is the second
part that is related to the general policies states that Multinational Enterprises
should “Respect the human rights of those affected by their activities consistent
with the host government’s international obligations and commitments”.” The
2003 UN Norms on the Responsibilities of Transnational Corporations and Other
Business Corporations and Other Business Enterprises in its first paragraph
states: “transnational corporations and other business enterprises have an
obligation to promote, secure the fulfillment of, respect, ensure respect of and
protect human rights recognized in international as well as national law”.*

The ILO Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy, in principle 9, states: all members which include
states and multinational companies as well, should have the contribution to
the realization of the Fundamental Principles and Rights at work which have
mentioned in 1998 ILO Declaration.”

In addition to Legally binding and non-binding international human

richts instruments as sources of human rights obligations related to the right to

“ The Organization for Economic Co-operation and Development

* oECD Guidelines for Multinational Enterprises, published on the responsibility of
the Secretary-General of the OECD, p. 14.

Available at: https://www.oecd.org/corporate/mne/1922428.pdf

. Weissbrodt, David, Kruger, Muria, Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights, 2003, [J]
American Journal of International Law. 97, p. 912.

Available at: https://scholarship.law.umn.edu/cgi/viewcontent.cgi?referer=https://
www.google.com/&httpsredir=1&article=1247&context=faculty_articles

» Tripartite Declaration of Principles concerning Multinational Enterprises and
Social Policy, Governing Body of the International Labour Office at its 204" Session
(Geneva, November 1977) and amended at its 279" (November 2000), 295" (March 2006)
and 329th (March 2017) Sessions, International Labour Office Geneva.

Available at: http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wcms_094386.pdf



Msasifenans uningrdoudiivans U9 3 aduil 1 Wnsiew - Squiew 2563) L 42

water, the third source of human rights obligations (right to water) for companies
is arbitrary, unilateral obligations by the corporations or private sectors which
has been recognized as codes of conduct. Both the Organization for Economic
Co-operation and Developmen’t84 and the ILO Tripartite Declaration85, have
provided some definitions of codes of conduct.

The rules, norms, and principles contained in the codes of conduct
originated from international human rights law, so many companies have adopted
the codes of conduct in their guidelines, to ensure that their actions are
according to the right to water principles and they take responsibility for the
activities.

For example, Pepsi corporation was one of the companies which has
officially assumed responsibility in its code of conduct for ensuring that its
actions comply with the principles and rules of human rights to water,
therefore, the UN Global Compact, in order to assist companies in developing,
implementing and clarifying sustainable water policies and practices, has
established the CEO Water Mandate.”

The corporate human rights obligations under the right to water, are the
same as states obligations based on traditional doctrines of human rights, as
the UN Norms for corporations also has addressed these obligations which

include: the obligation to respect, obligation to protect and obligation to fulfill

* Codes of corporate conduct: An Inventory, Working Party of the Trade
Committee, 1999, Organization for Economic Co-operation and Development TD/TC/WP
(98)74/FINAL, p. 5.

Available at: http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?
Doclanguage=en&cote=td/tc/wp(98)74/final

* International Labour Organization, Working Party on the Social Dimensions of the
Liberalization of International Trade, Overview of global developments and Office
activities concerning codes of conduct, social labelling and other private sector initiatives
addressing labour issues, November 1998, GB.273/WP/SDL/1(Rev.1), 273rd Session, Geneva.

Available at: http://www.ilo.org/public/english/standards/relm/gb/docs/gb273/sdl-
1.htm

* Letnar Cernic, 2011, Ibid, pp. 328-330.
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the right to water.” The corporations must commit to these obligations within
the framework of their actions and the effects, without any interfering or
violating the human rights of the others, which means the obligation to respect.

To guarantee the obligation to respect the realization of the right to
water by corporations, they should identify the right to water continuously in
their policies and decisions.

Also, they should use the monitoring systems to monitor the human
rights situation in the countries where these companies operate in them.

The purpose of monitoring corporate performance is to ensure that the
policies applied by these companies are not in contradiction with the right to
water.” The obligation to protect under the right to water has two aspects of
internal and external. In the internal dimension, companies have a commitment
to protecting the human right of people with regard to the right to water in
their activities and the external dimension, the obligation to protect the right to
water for companies, means corporations in relation to their business partners
should protect the human rights of individuals and territorial integrity the same
as local communities.

Finally, it is a commitment to realize human rights by which companies
must decrease the human rights violations by assisting the state government in
fulfilling their obligations. The obligation to fulfill contains some measures to
ensure the availability, accessibility, and affordability of the right to water in
international and external activities.”

The duties set forth by the World Health Organization for national and
multinational companies regarding the right to water and based on the purpose

of forming the company may include: “advance the provision of services so

*" Norms on the Responsibilities of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights, Approved August 13, 2003, by U.N. Sub-
Commission on the Promotion and Protection of Human Rights resolution 2003/16, U.N.
Doc. E/CN.4/Sub.2/2003/L.11 at 52(2003).

Available at: http://hrlibrary.umn.edu/links/norms-Aug2003.html

% Letnar Cernic, 2011, Ibid, p. 338.

% Letnar Cemic, 2011, Ibid, pp. 338-341.
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that the number of people served should always increase; establish sustainable
policies towards water conservation for its own activities; use differential cost-
recovery/progressive pricing to contribute to increasing coverage; ensure equity
in reliability of services; sive priority to supplies for the most marginalized
communities; establish a responsible disconnection policy; ensure the participation
of citizens in decision-making; provide clear and accurate information to all
users”.”

As a final result of this discussion, it can be argued that, despite the
sources of corporate human rights obligations regarding right to water, which
includes domestic laws, international laws and unilateral, arbitrary obligations
by the corporations or private sectors respectively, have mentioned in these
sources, the exact commitments of corporations in support of the right to water
are not transparent. Despite all of the progress that we had in International
human rights law about the private corporate responsibilities, because of
human rights violations, still, it has not clarified the statute of corporates
responsibilities for human rights violations directly or explicitly.

So, although there is no barrier for recognizing the international
responsibility, because of violations or abuses of the right to water, the
necessity of the existence of regulations, state practice and opinion Juris in this

91
area are needed.

Chapter 5. Conclusion

One of the essential human rights approaches to the UN Watercourses
Convention is expanding the concept of international responsibility of States
that governs the UNWC. This means that not only states have international
responsibility on the contrary, but also it extends the responsibility of states to

individuals too.

* The Right to water, World Health Organization, Health and human rights
publication series; No. 3., 2003, p. 36.

Available at: http://www.who.int/water_sanitation_health/en/righttowater.pdf

*! Cavallo, 2013, Ibid, p. 64.
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So, according to the International human rights regimes and especially
the CESCR, states have the affirmative obligation92 to protect, respect and fulfill
human rights and more specifically, in this case, the right to water and
sanitation which is a fundamental right for the realization of the other human
rights.

Moreover, also, states and in particular, the riparian states, must prevent
the violation of human rights in the other countries, even when they apply the
principles of UNWC. For example, in the states with transboundary waters, any
new decisions related to the water policies, water development plans,
infrastructure projects, and privatization of water services will affect the people
living along international watercourses, while they do not have so many
opportunities to participate in watershed decision making. Countries through
the Legitimize in IWL and also promotion in public participation in watershed
management decisions will be able to modify international management and
reduce potential conflicts on water issues. Besides, legislation on International
Water Law has led to an increase in international cooperation and equity on

the utilization and exploitation of shared water sources. Also, the riparian states

” Due diligence: “Due diligence is a well-known and accepted concept in
international environmental law. In this field of law, due diligence has the meaning that
legal subjects of international law must behave in such a way as to ensure that no
damage will occur to the environment of other States or other areas, as a result of the
activities under their jurisdiction and control. The principle of due diligence is present in a
number of elements of international environmental law, for example notification,
consultation and environmental impact assessment”. Flemme, Maria, Due Diligence in
International Law, 2004, Faculty of Law, University of Lund, p. 39.

Available at: https://lup.lub.lu.se/luur/download?Func=downloadFile&recordOld=
1557482&fileOld=1564336

? Bruch, Carl, Jansky, Libor, Nakayama, Mikiyasu and Kazimierz A. Salewicz, Public
participation in the governance of international freshwater resources (Water Resources
Management and Policy), 2005, United Nations University Press, p. 3.

Available at: http://archive.unu.edu/unupress/sample-chapters/publicparticipation
GIFR.pdf
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can refer to these rules as evidence in their negotiations, the resolution of
disputes, and agreements over the shared water sources.

Riparian states should apply the rules and principles of the UNWC,
Considering the basic human needs. Provided, the Convention on the Law of
the Non-Navigational Uses of International watercourses and also International
customary water law, unfortunately, do not have adequate support for fulfilling
the basic human needs, and inaction, there are not appropriate enforcement
guarantees.

By stopping the process of constructing dams on transboundary rivers,
other basic human needs, and human rights both will protect mainly if the
population who are living in the basins were mostly reliant on the river water
for fulfilling their basic needs the same as accessing water for drinking,
agriculture, sanitation or domestic uses.

Human Rights and International water law, both include rights and
duties for states. So, States must comply with IWL and human rights obligations
to fulfill the human rights of people living on their territories or protect them
from the (in)action of a state, which may violate their human rights. Within the
framework of existing transboundary water agreements between states and
through the collaborative structures in those agreements, new issues and
neglected issues can examine, and consequently, in the form of new
independent agreements or as an attachment to the existing contracts can be
raised and used. Nevertheless, the implementation of human rights in
international transboundary water law have some results which relate to the
deficiencies in the field.

The first one is that in the field of water legislation in international law,
still there is ambiguity in nature of provisions, and there are many weaknesses,

in the substantive stipulations primarily related to the sanitation.”” It seems that

94 McCaffrey, Stephen, The codification of universal norms: a means to promote
cooperation and equity?, 2013, International Law and Freshwater: The multiple challenges,
Edward Elgar Publishing Limited, p. 139.

» Cahill-Ripley, Amanda, the human right to water and its application in the

occupied Palestinian territories, 2011, Routledge, p. 178.
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one of the most important reasons behind the lack of attention to human
rights issues in the transboundary water agreements is the lack of provisions
concerning the right to water. It is understood that in the first stage, the legal
standing of the right to water as an independent human right must be legally
promoted.

Moreover, in the second phase, as some scholars have suggested, to
improve the existing situation of the right to water, the “advances in remedy

”

for economic and social rights as a whole” should be implemented.%The
second problem, as it has been mentioned before is that the private corporate
responsibilities, in International human rights law, because of human rights
violations, still, has not clarified the statute of corporates responsibilities for
human rights violations directly or explicitly.

So, although there is no barrier for recognizing the international
responsibility, because of the violations or abuses of the right to water, the
necessity of the existence of regulations, state practice and opinion Juris in this
area are needed.”’

Another major problem encountered in most of the international treaties
on transboundary water is that it does not provide an effective, adequate and
immediate compensation mechanism for human rights violations, or if such a
mechanism has been predicted, they are not as effective or efficient.

It seems that governments should explicitly and specifically refer to the
public participation, principle in their transboundary waters agreements, and in
their domestic water governance should clarify the type of public participation
and also this question that which people should participate or which groups of
the individual should be involved in the decision-making procedures. Finally,
the countries, to the actual implementation of public participation obligations
in both areas of international and domestic law, should do more empirical

98
research.

* Cahill-Ripley, 2011, Ibid, p. 189.
*" Cavallo, 2013, Ibid, p. 64.
’ SPIJKERS, Otto, LI, Xian, DA, Liping, Public Participation in China’s Water

Governance, 2018, [J] Chinese Journal of Environmental Law 2, pp. 55-56.
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As global demand for water resources increase for limited supplies, disputes
may arise between States which share international watercourses. In the law of

international watercourses, when States are unable to settle disputes through
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“diplomatic” methods, they may resort to international courts and tribunals. A
recent trend in water-related disputes submitted to international courts and
tribunals has been participated by non-parties as amicus curiae. This procedural
tool of international courts and tribunals is not customary international law,
nor is it a procedural tool common to all States. The 1997 Convention on the
Law of the Non-Navigational Uses of International Watercourses came into force
on August 17, 2014. The convention includes optional recourse to arbitration and
an annex of procedural rules for arbitration. However, the annex to the convention
provides no express provision for amicus curiae. This article reviews whether an
arbitral tribunal constituted under the annex may accept amicus curiae
submissions based on the rules and practice of selected international courts
and tribunals. This article concludes that based on the rules and practice of
selected international courts and tribunals, an arbitral tribunal following the
procedures in the annex to the convention will most likely find the discretion
to accept amicus curiae submissions under its general procedural powers,
however notions of public participation may be explored that may further

support the acceptance of amicus curiae submissions.
Keywords: Amicus Curiae, Dispute, International, Public Participation, Water
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1. Introduction

Water is at the center of sustainability for human beings and human
devetopment.1 The global population tripled during the 20" century, but the
use of water increased by six times during the same period.2 All human enterprises
(food and agriculture, energy, industry, and human se‘t’tlemen’t)3 and ecosystems
require the use of water directly or indirectly.4 By 2050, the world’s population
is estimated to increase to between 9.4 billion and 10.2 billion.” As the global
population grows, so will the demand for food and agriculture, energy, industry,
and human settlement,6 and the demand for the use of water will also increase
as vveLl,7 putting increasing strain on ecosystems. The current global population
withdraws an estimated 4,600 cubic kilometers of water per year, an amount
already near maximum sustainable levels.” However, by 2050, slobal water

withdrawal is expected to increase by 20%—30%.9 The Earth’s water is finite, all

' The World Bank, ‘Water, Overview - Context.” (The World Bank, 2019)
<http://www.worldbank.org/en/topic/water/overview>; The World Bank, Water Resources
Sector Strategy: Strategic Directions for World Bank Engagement (The World Bank 2004) 7,
‘Report of the United Nations Conference on Environment and Development’ (United
Nations 1993) UN Doc A/CONF.151/26/Rev.1 (vol. I) 3-8, 275-314.

? The World Ban k, Water Resources Sector Strategy: Strategic Directions for World
Bank Engagement (n 4) 5.

’ WWAP, The United Nations World Water Development Report 4: Managing
Water Under Uncertainty and Risk, vol. 1 (UNESCO 2012).

‘ WWAP, The United Nations World Water Development Report 3: Water in a
Changing World (UNESCO 2009) 166.

’ WWAP, The United Nations World Water Development Report 2018: Nature-
Based Solutions for Water (UNESCO 2018) 10-11.

° WWAP, The United Nations World Water Development Report 4: Managing
Water Under Uncertainty and Risk (n 6) 45.

! WWAP, The United Nations World Water Development Report 2018: Nature-
Based Solutions for Water (n 8) 10.

’ WWAP, The United Nations World Water Development Report 2018: Nature-
Based Solutions for Water (n 8) 11, 13.

’ WWAP, The United Nations World Water Development Report 2018: Nature-
Based Solutions for Water (n 8) 11.
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water that exists is all that there will ever be.'” The water we use today is the
same water used by ancient civilizations thousands of years ago.11 There are an
estimated 1,386 million cubic kilometers of water in the whole worLd.12 However,
only 2.5% of this water is freshwater fit for human sustainability and devetopment13
This water supply14 is unevenly distributed in various water resources around
the world. The majority of the Earth’s freshwater is held in glaciers (68.7%) or is
groundwater and permafrost (30.9%)." Less than 0.4% is surface water such as
lakes, rivers, wetlands, and reservoirs, from which most humans have relied
upon for much of human his’tory.16 These water resources are sustained or
diminished by a complex global interaction between processes in the atmosphere,
land surface, and subsurface known as the hydrologic cycle.17 When there is a
system of surface waters and g¢roundwaters constituting by virtue of their

physical relationship a unitary whole and normally flowing into a common

1 Stephen C McCaffrey, The Law of International Watercourses (an edn, Oxford
University Press 2007) 4.

" McCaffrey (n 13) 4.

" USGS, ‘Where Is Earth’s Water?’ (USGS Water-Science School, 2 December 2016)
<https://water.usgs.gov/edu/earthwherewater.html>.

" Laurence Boisson de Chazournes, Fresh Water in International Law (Oxford
University Press 2013) 1, WWAP, The United Nations World Water Development Report 2:
Water, A Shared Responsibility (UNESCO 2006) 121.

“ Water supply may be defined as “quantities of acceptable quality water for
sustaining livelihoods, human well-being, and socio-economic development, for ensuring
protection against water-borne pollution and water-related disasters, and for preserving
ecosystems in a climate of peace and political stability.” - UN-Water, ‘What Is Water
Security? Infographic.” (UN-Water, 8 May 2013)
<http://www.unwater.org/publications/water-security-infographic/>.

® WWAP, The United Nations World Water Development Report 2: Water, A
Shared Responsibility (n 16) 121.

° USGS (n 15); WWAP, The United Nations World Water Development Report 2:
Water, A Shared Responsibility (n 16) 121.

g McCaffrey (n 13) 24-25; M Pidwirny, ‘The Hydrologic Cycle.” (Fundamentals of
Physical Geography, 2nd Edition, 2018)
<http://www.physicalgeography.net/fundamentals/8b.html>.
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terminus, it may be called a watercourse. .~ Watercourses are one of the water
resources used by States to satisfy the water requirements for the uses of
those living within its national borders.”

It is often the case that the ingenuity of human beings alter the natural
flow of one or several watercourses, through feats great and small to maintain
a stable quantity and quality of water for when and where they should need
and want it.”’ Ideally, every community, every State, on its own, would have all
the water it needs and wants, in adequate quantity and quality, at the time
desired. However, the reality is that States have imposed political borders upon
watercourses in such a way that hundreds of known watercourses flow contiguously,
successively or both contisuously and successively between more than one
State.” This trans-boundary nature has given hundreds of watercourses an
international’” characteristic as those watercourses are claimed for uses by
more than one State such that the uses of water from an international
watercourse by any one State will implicate international substantive and
procedural obligations and have consequences in the quantity and quality of
water available in any other State that shares the same watercourse or
watercourses. As more and more demands are placed upon a watercourse
shared by two or more States, tensions between uses may arise with another

State or States that share the watercourse or watercourses and mature into an

*® «“\atercourse’ means a system of surface waters and groundwaters constituting
by virtue of their physical relationship a unitary whole and normally flowing into a
common terminus” - Convention on the Law of the Non-navigational Uses of International
Watercourses 1997 (I-52106) art. 2(a).

v USGS, ‘How Much Water Is There on Earth?’ (USGS Water Science School, 2
December 2016) <https://water.usgs.gov/edu/earthhowmuch.html>; Boisson de
Chazournes, Fresh Water in International Law (n 16) 8; McCaffrey (n 13) 24-25.

® WWAP, The United Nations World Water Development Report 3: Water in a
Changing World (n 7) 129-130, 162.

. WWAP, The United Nations World Water Development Report 2018: Nature-
Based Solutions for Water (n 8) 107.

# ““International watercourse’ means a watercourse, parts of which are situated in
different States” - UNWC art. 2(b).
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international dispute.23 In the event of an international dispute, States are
under an obligation to settle their disputes by peaceful means that will
maintain peace and security between users and uses.” This may include the

use of international courts and ’tribunals.25

* The term “dispute” is often used in treaties without definition. In several
scholarly works, the term is often used interchangeably with the term conflict. In other
works, a dispute is also often assumed and emphasis is placed on the process of dispute
prevention or settlement. The terms conflict and dispute are related, but are not the
same. Commentary to the Charter of the United Nations states a dispute arises, “when a
State addresses specific claims to another State, which the latter rejects.” - Bruno Simma
and others (eds), The Charter of the United Nations: A Commentary, vol. 1 (3" edn, Oxford
University Press 2012) 192. The Permanent Court of International Justice in the
Mavromattis Palestine Concessions case defined a dispute as, “a disagreement on a point
of law or fact, a conflict of legal views or interests between two persons.” - Mavrommatis
Palestine Concessions (Greece v UK), Judement (Aug. 30) 1924 PCIJ Ser No. 2 (PCIJ) 11.
Merrills defines a dispute as “a specific disagreement concerning a matter of fact, law or
policy in which a claim or assertion of one party is met with refusal, counter claim or
denial by another.” - JG Merrills, International Dispute Settlement (Cambridge University
Press 2005) 1. Black’s Law Dictionary defines dispute as, “A conflict or controversy,
especially one that has given rise to a particular lawsuit.” - Bryan A Garner (ed), Black’s
Law Dictionary @" edn, West Publishing Co 1996) 240. In the non-navigational uses of
international watercourses, some scholars have provided a limited definition, “Thus, for
the purpose of this study the term ‘water dispute’ will be limited to those conflicts
involving the use of transboundary water resources, both surface and ground waters.
However, it will be treated broadly enough to cover any conflict of views or of interests
that takes the form of opposing claims between the states involved, ‘justiciable’ as well as
‘non-justiciable’ disputes, which can be resolved through all available means of dispute
settlement.” - Vinogradov, Wouters and Jones (n 85) 26.

* Charter of the United Nations and Statute of the International Court of Justice
1945 (1 UNTS XVI) art. 1(1), 2(3), 33(1).

» Laurence Boisson de Chazournes, ‘The Permanent Court of International Justice,
The International Court of Justice and International Water Law: Versatility in Consistency’,
The Research Handbook on Interntional Water Law (Edward Elgar Publishing 2019) 285;
Laurence Boisson de Chazournes, ‘The Settlement of Disputes through Judicial Means

(Article 33(10) and the Annex on Arbitration)’ in Laurence Boisson de Chazournes and
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International disputes involving international watercourses reflect the
versatility of water and its uses through the variety of disputes that occur.”®
Allocating water between its competing uses is a balancing of values” whether
sociological, ecological, cultural, or economic.28 Specific values may be well
represented in the forum in which the international watercourse dispute is
being settled such as investment protection and trade policies, but other
values may not, such as the environment and sustainability. In balancing values
to reach a proper determination of a case before them, international courts
and tribunals have various procedural tools available to provide perspectives,
arguments, or expertise on disputes before them. A recent trend in water-
related disputes submitted to international courts and tribunals has been
increasing participation by non-parties to the dispute in the form of amicus
curiae.29

Arnicus curiae is Latin for “friend of the court.”” It is a procedural tool

of courts and tribunals.” There is no one definition of the scope and content

others (eds), The UN Convention on the Law of the Non-Navigational Uses of International
Watercourses: A Commentary (Oxford University Press 2018) 568.

% Boisson de Chazournes, Fresh Water in International Law (n 16) 198.

z Eyal Benvenisti, ‘The Role of Third Parties in Promoting Collective Action Among
Riparians’ in The International Bureau of the PCA (ed), Resolution of International Water
Disputes (PCA/Peace Palace Papers) (Kluwer Law International 2003) 203.

% Boisson de Chazournes, Fresh Water in International Law (n 16) 198.

# Boisson de Chazournes, Fresh Water in International Law (n 16) 218-226;
Makane Moise Mbengue and Mara Tignino, ‘Transparency, Public Participation, and Amicus
Curiae in Water Disputes’ in Edith Brown Weiss, Laurence Boisson de Chazournes and
Nathalie Bernasconi-Osterwalder (eds), Fresh Water and International Economic Law
(Oxford University Press 2005) 367-405; Attila Tanzi and Cesare Pitea, ‘Emerging Trends in
the Role of Non-State Actors in International Water Disputes’ in The International Bureau
of the PCA (ed), Resolution of International Water Disputes (PCA/Peace Palace Papers)
(Kluwer Law International 2003) 286-297.

* Philippe J Sands and Ruth Mackenzie, ‘International Courts and Tribunals,
Amicus Curiae’ in Rudiger Wolfrum (ed), Max Planck Encyclopedia of Public International
Law (Oxford University Press 2012) 519.
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of amicus curiae.” However, amicus curiae may generally be characterized as a
procedural tool of a court or tribunal whereby a non-party to a dispute provides
perspectives, arguments, or expertise that can assist the court or tribunal in the
administration of its duties.”” Amici are not considered a party to a dispute34
and participate at the discretion of the court or tribunal.” Therefore, amici are
without the same substantive and procedural rights as a par’ty36 and are not
bound by the judgment of the court or tribunal.”’ Participation as amicus curiae
may take different forms from the submission of briefs to oral testimony.
Generally, anyone may participate as amicus curiae, however this is subject to
the court or tribunal’s discretion. Upon the completion of the submission,
amicus curiae participation is considered over, there is no requirement that a
court or tribunal consider the submission.”

In the non-navigational uses of international watercourses, the 1997
Convention on the Law of the Non-Navigational Uses of International Watercourses
(“UNWC”) does not expressly address amicus curiae in the convention. Adopted
by resolution A/RES/51/229 on May 21, 1997, and entering into force on August

17, 2014,39 the UNWC is a framework convention of universal effectdo that is

* Astrid Wiik, Amicus Curiae Before International Courts and Tribunals (Nomos
Verlagsgesellschaft 2018) 123-126.

* Wiik (n 34) 33; Sands and Mackenzie (n 33) 519.

* Wik (n 34) 22-29; Sands and Mackenzie (n 33) 519-520; Lance Bartholomeusz,
‘The Amicus Curiae Before International Courts and Tribunals’ (2005) 5 Non-State Actors
and International Law 209, 211.

* Gernot Biehler, Procedures in International Law (Springer-Verlag 2008) 181-183;
Bartholomeusz (n 36) 209.

* Bartholomeusz (n 36) 44.

* Wiik (n 34) 126; Bartholomeusz (n 36) 273.

*" Wiik (n 34) 546.

* Helen A Anderson, ‘Frenemies of the Court: The Many Faces of Amicus Curiae’
(2014) 49 URichLRev 361, 389-390.

* Convention on the Law of the Non-Navigational Uses of International
Watercourses 1997 (UN Doc A/RES/51/229).

“ Patricia Wouters, ‘Universal and Regional Approaches to Resolving International

Water Disputes: What Lessons Learned from State Practice?” in The International Bureau of
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intended to “ensure the utilization, development, conservation, management
and protection of international watercourses and the promotion of the optimal
and sustainable utilization thereof for present and future genera’tions.”41 The
UNWC consists of 37 articles that are a codification of substantive and procedural
principles42 that when cooperatively implemented as a whole, serve to regulate
the use of international watercourses and avoid dispu’tes.43 Those principles
being equitable and reasonable utilization, prevention of significant harm, and
prior notification of planned measures.”” These principles are supported by
other principles such as cooperation and information e><change.45 If a dispute
does arise regarding the interpretation and application of the UNWC’s principles,
Article 33 of the UNWC reiterates the general obligation of States to settle their
disputes peacefully under Article 2(3) and Article 33(1) of the Charter of the
United Nations.” The settlement of disputes under Article 33 of the UNWC is

the PCA (ed), Resolution of International Water Disputes (PCA/Peace Palace Papers)
(Kluwer Law International 2003) 119.

“ UNWC pmbl.

# UNWC art. 1-37.

“ Ruth Lapidoth, ‘Dispute Settlement Under the 1997 Convention on the Law of
the Non-Navigational Uses of International Watercourses’ (2000) 75 ILS 231.

“Dr Stephen McCaffrey, “The Entry into Force of the 1997 Watercourses
Convention.” (International Water Law Project Blog, 26 June 2014)
<https://www.internationalwaterlaw.org/blog/2014/05/25/dr-stephen-mccaffrey-the-entry-
into-force-of-the-1997-watercourses-convention/>.

* Muhammad Mizanur Rahaman, ‘Principles of International Water Law: Creating
Effective Transboundary Water Resources Management’ (2009) 1 1JSSoc 207, 212-213.

* Robert Rosenstock, ‘The Law of the Non-Navigational Uses of International
Watercourses’ in ILC (ed), Yearbook of the International Law Commission 1994: Report of
the Commission to the General Assembly on the Work of Its Forty-Sixth Session
A/CN.4/SER.A/1994/Add.L (Part 2), vol. 2(2) (United Nations 1996) 134, art. 33, cmt 1
<http://legal.un.org/ilc/texts/instruments/english/commentaries/8 3 1994.pdf>; Jens
Evensen, ‘The Law of the Non-Navigational Uses of International Watercourses A/CN.4/367:
First Report on the Law of the Non-Navigational Uses of International Watercourses, by Mr.
Jens Evensen, Special Rapporteur’ in ILC (ed), Yearbook of the International Law
Commission 1983: Documents of the Thirty-fifth Session A/CN.4/SER.A/1983/Add.l (Part 1),
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residual and applies where the parties to the dispute do not have an applicable
agreement for dispute settlement otherwise.” The means of dispute settlement
under the UNWC include optional recourse to arbitration”” which is complemented
by optional procedural rules codified in the Annex to the UNWC (“Annex”).”
However, the Annex has no express provision regulating amicus curiae participation.

This article explores whether an arbitral tribunal constituted under the
Annex has the authority to accept amicus curiae submissions under the
optional arbitration procedures codified in the Annex based on the rules and
practice of selected international courts and tribunal. This article will first
provide a brief overview of the origins of amicus curiae. Secondly, this article
draw upon the empirical work of various scholars™ and briefly illustrate the
rules and practice of selected international courts and tribunals to determine
general criteria for the acceptance of submissions from amicus curiae. Thirdly,
this article will analyze this criterion under the Annex to determine whether an
arbitral tribunal following the procedures under the Annex may accept amicus
curiae submissions; and fourthly, recommend consideration of other factors
such as the principle of public participation for the acceptance of amicus curiae
submissions.

This article concludes that based on the rules and practice of selected

international courts and tribunals, an arbitral tribunal following the procedures

vol. 2(1) (United Nations 1983) 190, art. 31, cmt 207
<http://legal.un.org/ilc/publications/yearbooks/english/ilc_1983 v2 pl.pdf>; United
Nations Convention on the Law of the Sea 1982 (1833 UNTS 397) art. 279-280; Attila Tanzi
and Cristina Contartese, ‘Dispute Prevention, Dispute Settlement and Implementation
Facilitation in International Water Law: The Added Value of the Establishment of an
Implementation Mechanism Under the Water Convention’ in Attila Tanzi and others (eds),
The UNECE Convention on the Protection and Use of Transboundary Watercourses and
International Lakes: Its Contribution to International Water Cooperation (Koninklijke Brill
NV 2015) 324-325.

*" Rosenstock (n 49) 134, art. 33, cmt 1.

* UNWC art. 33(10).

¥ UNWC ann.

>0 Wiik (n 34); Sands and Mackenzie (n 33); Bartholomeusz (n 36).
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in the Annex will most likely be able to accept amicus curiae submissions
under its general procedural powers. However, notions of public participation
need to be explored that may further support the acceptance of amicus curiae

submissions in the context of the UNWC.

2. Methodology

This research will utilize the formal sources of international law to make
its conclusions: treaties, customary international law, general principles of law,
judicial and arbitral decisions, and the teachings of the most highly qualified
publicists.51 This approach is supported by the practice of the C).>% In addition
to the formal sources of international law, this research will utilize other
binding and non-binding sources such as “resolutions and declarations of
international organizations and international conferences having an impact on
the progressive development of international law..”” In analyzing these sources,
this research bears in mind to accommodate the structural preferences for
argument of dispute settlement institutions in order to develop its conclusions.
For example, although the there is no established hierarchy of sources in
international law, the ICJ prefers to invoke treaties first in its reasoning.54 This
research will also cross reference between different sources as well as fields of
law as necessary in order to provide more harmonized conclusions. This is
based on the fact that there exists no international organization constituted by
States to regulate the world’s international watercourses nor is there an
international court or tribunal dedicated solely to disputes involving the non-

navigational uses of international watercourses.

> Martti Koskenniemi, ‘Methodology of International Law’ in Rudiger Wolfrum (ed),
The Max Planck Encyclopedia of International Law, vol. 7 (Oxford University Press 2012)
126. It should be noted that the teachings of most highly qualified publicists “do not
actually qualify as sources of law but rather as means to establish the existence of sources
of law.” - Rudiger Wolfrum, ‘Sources of International Law’ in Rudiger Wolfrum (ed), The
Max Planck Encyclopedia of International Law, vol. 9 (Oxford University Press 2012) 301.

* Statute of the International Court of Justice 1945 (33 UNTS 993) art. 38(1).

” Wolfrum (n 54) 300.

** Wolfrum (n 54) 301.
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3. The Origins of Amicus Curiae

The origins of amicus curiae are not clear. But several scholars consider
it a tradition originating in Roman law and later further developed by some civil
and numerous common law jurisdictions.55 Other scholars point out that this
relationship between Roman law and modern amicus curiae is too broadly
stated and creates an assumption that amicus curiae has remained “functionally
unchanged as long as the term has remained constant.”” According to Wiik,
“IA] review of the surviving accounts of Roman law indicates that no direct
equivalent existed to today’s concept of amicus curiae.””’ Rather, Roman law
provided an instrument with similar functions to amicus curiae, the consilium.”®
The closest form of consilium to modern amicus curiae is considered by Wiik to
be the consilium magistratum, “an advisory body composed of eminent jurists
and priests selected by the judge.”59 The judege could at his discretion solicit
advice from the consiliumn.” The scope of the advice the consilium could
provide covered the whole scope of judicial activity, however the advice was
not binding and the judge bore the responsibility for their decision.” Wiik also
points out that at this time, there was no mechanism for unsolicited advice.62

Early English common law amicus curiae has a stronger functional

relationship to developments in modern amicus curiae. Initially used in criminal

” Steven Kochevar, ‘Amici Curiae in Civil Law Jurisdictions’ (2013) 122 YaleLJ 1653;
Filip Balcerzak, ‘Amicus Curiae Submissions in Investor-State Arbitrations’ (2012) 12 CMLRev
66; Ruben J Garcia, ‘A Democratic Theory of Amicus Advocacy’ (2008) 35 FlaStLRev 315;
S Chandra Mohan, ‘The Amicus Curiae: Friends No More’ [2010] SingJLegalStud 352;
Mbengue and Tignino (n 32); Laurence Boisson de Chazournes, ‘Transparency and “Amicus
Curiae” Briefs’ (2004) 5 JWIT 333.

% Samuel Krislov, ‘The Amicus Curiae Brief: From Friendship to Advocacy’ (1963)
72 The Yale Law Journal 694.

" Wik (n 34) 75.

* Wiik (n 34) 75

” Wik (n 34) 75.
* Wiik (n 34) 75
* Wiik (n 34) 75-76,
* Wik (n 34) 76.
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proceedings, the practice of amicus curiae expanded to other areas of law.”

Mohan provides several possible explanations for the development of amicus
curiae at common law: 1) the inherent right of the court to require assistance;
2) the ‘bystander’ theory; 3) preserving the honor of the court; 4) oral “shepardizing”;
and 5) overcoming the shortcomings of the adversarial sys’cem.64 According to
Mohan, amicus curiae at common law may be a construct of the common law
“based on the inherent jurisdiction of a court to require assistance from
members of the legal profession to whom it had given special rights to practise
their profession.”65 Under the bystander theory, amicus curiae was established
to allow bystanders to provide assistance to the court in order to avoid judicial
errors and to thus ensure justice. Amicus curiae could also help preserve the
honor of the court by helping it avoid judicial errors or correcting past error.*®
Amicus curiae could also bring to attention cases not known to the judge.67
Most commonly cited however, is that amicus curiae helps compensate for the
shortcomings of the adversarial system.68 Krislov explains, “Perhaps the most
significant enlargement of the amicus curiae function was itself a partial
solution to one of the most serious and enduring shortcomings of the
adversary system. The problem of representation of third parties in a common
law suit (and, for that matter, in equity proceedings in class suits where large
numbers are involved) is one that does not permit either a quick or easy
solution. On the contrary, the difficulties have persisted through the centuries,
and devices designed to miticate rather than cure have been the rule.”

Indeed, it is one thing to provide relevant law and facts to ensure the proper
determination of a case between two parties, but what about when a party
that is not part of the suit has rights and interests that may be affected by the

* Wiik (n 34) 77.

* Mohan (n 58) 357-360.
* Mohan (n 58) 357.

* Mohan (n 58) 359.
*"Krislov (n 59) 695.

* Mohan (n 58) 360.

* Krislov (n 59) 696.
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suit? Participation as amicus curiae is not to be confused with third-party
intervention. A third-party may intervene to become a party to the dispute and
does so as a matter of legal right because it has a legal interest in the dispu’te.70
However, what about when this legal interest is not strong enough to
constitute a legal right to intervene or the party does not have a specific legal
interest in the dispute but wishes to provide relevant law or facts for the
proper determination of the case. The function of amicus curiae assists in filling
this gap. What is the proper determination of the case may be best summed
up by one court’s determination on amicus curiae participation, “The ‘proper
determination’ of the case refers, quite simply, to the Court reaching the
decision which most accords with the end of justice — i.e. that gets the law
righ’t.”71

4. Amicus Curiae Practice Before International Courts and Tribunals

Modern amicus curiae is generally not expressly codified in treaties and

@ . ;;72 .

has been mostly a “judge driven process.” = One of the few recent exceptions
is in the investment context. The 2012 U.S. Model Bilateral Investment Treaty
expressly addresses amicus curiae.” Amicus curiae is also not customary international
law as it is not a procedural tool used by the national legal system of all States
or common to all international courts and tribunals.” Amicus curiae as practiced

by international courts and tribunals is not uniform.” International courts and

0 Sands & Mackenzie, Max Planck Encyclopedia of Public International Law, 519
(2008).

" Prosecutor v. Kallon, p. 3 para 5 The Prosecutor v Morris Kallon, Decision on
Appplication by the Redress Trust, Lawyers Committee for Human Rights and the
International Commission of Jurists for Leave to File Amicus Cruiae Brief and to Present
Oral Submissions (2003) SCSL-2003-07 (SCSL)3, para. 5.

& Boisson de Chazournes, ‘Transparency and “Amicus Curiae” Briefs’ (n 58) 334.

" “The tribunal shall have the authority to accept and consider amicus curiae
submissions from a person or entity that is not a disputing party.” - 2012 U.S. Model
Bilateral Investment Treaty art. 28(3).

" Wik (n 34) 73, 86-87.

” Mbengue and Tignino (n 32) 383.
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tribunals have different rules of procedures and determinations on the amicus
curiae participation.

International courts and tribunals have so far determined that the
acceptance amicus curiae submissions is a procedural matter within the court
or tribunal’s discretion’® and is based on “parameters established by the
applicable rules.”’” These rules are derived from applicable sources of international
law such as treaties, custom, and the general principles of lavv78 and are often
manifested in the form of statutes of the courts, rules of procedure, and
practice directions.”

The applicable rules are sometimes express in addressing amicus
curiae.80 In most cases, the rules are not express. In instances where there are
no express provisions within the applicable rules for amicus curiae, international
courts and tribunals have had to look to provisions that allow for the court or
tribunal to “seek or receive information relevant to the dispute,” as well as its
own general procedural powers to allow for the acceptance of amicus curiae

o : . 81 . . o . o
submissions in specific cases.” This section illustrates this conclusion in brief as

" Wiik (n 34) 123-126.

" Wik (n 34) 126; Sands and Mackenzie (n 33) 519; Bartholomeusz (n 36) 273-276.

8 Mandana Knust Rassekh Afshar, ‘International Courts and Tribunals, Rules and
Practice Directions (ECJ, GC, ECtHR, IACtHR, ICSID, ITLOS, WTO Panels and Appellate Body)’
in Rudiger Wolfrum (ed), The Max Planck Encyclopedia of Public International Law (Oxford
University Press 2012) 621.

79 Jean-Marc Sorel, ‘International Courts and Tribunals, Procedure’ in Rudiger
Wolfrum (ed), The Max Planck Encyclopedia of Public International Law (Oxford University
Press 2012) 613.

% For example: International Criminal Court, Rules of Procedure and Evidence
2002 (ICC-ASP/1/3 and Corr1) r 103(1), 149; ICTR Rules of Procedure and Evidence 2015 r
74; Rules of Procedure and Evidence for the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in
the Territory of the former Yugoslavia since 1991 2015 (IT/32/Rev50) r 74; Rules of
Procedure and Evidence for the Special Court for Sierra Leone 2002 r 74.

® Sands and Mackenzie (n 33) 519.
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more empirical analysis of this trend has already been conducted by other
authors.”

In contentious proceedings before the International Court of Justice
(“ICJ”), amicus curiae participation is not expressly addressed. However, Art.
34(2) of the ICJ Statute states that the ICJ, “may request of public international
organizations information relevant to the cases before it, and shall receive such
information presented by such organization on their own initiative.”"> The term
“amicus curiae” is not mentioned, but a review of the practice before the ICJ
reveal that amicus curiae submission has been accepted under such rule. In
Aerial Incident of 3 July 1998 between Iran and the United States, the court
requested and received observations from the International Civil Aviation
Organization, a non-party, relevant to the disputes before it™ In advisory
proceedings before the ICJ, Article 66(2) of the ICJ Statute states that the ICJ
may, “..notify any state entitled to appear before the Court or international
organization considered by the Court,.. as likely to be able to furnish
information on the question, that the Court will be prepared to receive, within
a time-limit to be fixed by the President, written statements, or to hear, at a
public sitting to be held for the purpose, oral statements relating to the
question.”85 Again, the term “amicus curiae” is not used, but in proceedings of
International Status of South West Africa, a non-party, non-governmental organization,
requested permission to make submissions relevant to the dispute before the

86 L 87
court.  The request was granted; however the submissions were never made.

% Wiik (n 34); Sands and Mackenzie (n 33); Bartholomeusz (n 36).

* Statute of the International Court of Justice art. 34(2).

* Aerial Incident of 3 July 1988 (Iran v US), Observations of the International Civil
Aviation Organization (ICJ).

* Statute of the International Court of Justice art. 66(2).

* International Status of South West Africa (Advisory Opinion), Correspondence of
19 December 1949 (ICJ).

*" International Status of South West Africa (Advisory Opinion), Correspondence of
19 December 1949 (n 89) 345,
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In Panel proceedings of the World Trade Organization (“WTO”) Dispute
Settlement Body (“DSB”), the Panel in carrying out its duties™ has under Article
13 of the Understanding on the Rules and Procedures Governing the
Settlement of Disputes (“WTO DSU”), “the right to seek information and
technical advice from any individual or body which it deems appropriate...”89

[

and, “..may seek information from any relevant source and may consult
experts to obtain their opinion on certain aspects of the matter...”” The most
famous case on point is United States — Import Prohibition of Certain Shrimp
and Shrimp Products (“US—Shrim,o”).g1 During the Panel proceedings, NGOs
attempted to submit unsolicited amicus curiae briefs “reflecting their respective
independent views with respect to the use of [turtle excluding devices] and
other issues” which were objected to by the complaining parties and rejected
by the Panel based on its interpretation of the applicable rules of procedure.92
Although the Panel initially refused to allow the submission of an unsolicited
amicus curiae brief from a non-party based on a plain reading of the rule, the
Appellate Body determined otherwise upon review of the Panel’s report. The

Appellate Body determined that:

The comprehensive nature of the authority of a panel to “seek”
information and technical advice from “any individual or body” it may consider
appropriate, or from “any relevant source”, should be underscored. This
authority embraces more than merely the choice and evaluation of the source

of the information or advice which it may seek. A panel's authority includes the

* Marrakesh Agreement Establishing the World Trade Organization, Understanding
on Rules and Procedures Governing the Settlement of Disputes, Annex 2 1994 (1869 UNTS
401) art. 11.

* WTO DSU art. 13(1).

 WTO DSU art. 13(2).

. Appellate Body Report, United States - Import Prohibition of Certain Shrimp
and Shrimp Products [1998] WTO WT/DS58/AB/R.

* Panel Report, United States - Import Prohibition of Certain Shrimp and Shrimp
Products [1998] WTO WT/DS58/R 68-69, 279-280; Appellate Body Report, United States -
Import Prohibition of Certain Shrimp and Shrimp Products (n 94) 28(n 66).
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authority to decide not to seek such information or advice at all. We consider
that a panel also has the authority to accept or reject any information or
advice which it may have sought and received, or to make some other
appropriate disposition thereof. It is particularly within the province and the
authority of a panel to determine the need for information and advice in a
specific case, to ascertain the acceptability and relevancy of information or
advice received, and to decide what weight to ascribe to that information or
advice or to conclude that no weight at all should be given to what has been

. 93
received.

This determination allowed for Panels to accept amicus curiae briefs,
whether or not solicited, at their discretion. In United States — Imposition of
Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel
Products Originating in the United Kingclom94 before the Appellate Body of the
WTO DSB, which has separate rules of procedure from the Panel, the Appellate
Body has looked to Article 17(9) of the WTO DSU, “Working procedures shall be
drawn up by the Appellate Body in consultation with the Chairman of the DSB
and the Director-General, and communicated to the Members for their
im‘ormation,”g5 and Rule 16(1) of the Working Procedures for Appellate Review,
“In the interests of fairness and orderly procedure in the conduct of an appeal,
where a procedural question arises that is not covered by these Rules, a
division may adopt an appropriate procedure for the purposes of that appeal

only, provided that it is not inconsistent with the DSU, the other covered

” Appellate Body Report, United States - Import Prohibition of Certain Shrimp
and Shrimp Products (n 94) 37.

* Appellate Body Report, United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United
Kingdom [1998] WTO WT/DS138/AB/R para. 36-42.

* WTO DSU 17(9).
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”9

agreements and these Rules ° to determine that the Appellate Body may
accept curiae submissions on a case by case basis.|

In proceedings following the International Centre for Settlement of
Investment Dispute (“ICSID”) 2006 arbitral rules, ICSID 2006 arbitration rule 37(2)
states that the tribunal “may allow a person or entity that is not a party to the
dispute... to file a written submission with the tribunal regarding a matter within
the scope of the dispute...”98 This rule has been interpreted to include
submissions by amici curiae.” Several requests by non-parties for amicus curiae
status to make submissions have been made in proceedings under the ICSID
arbitration rules since 37(2) was adop’ted.100 Before the adoption of the
amended ICSID arbitration rules on April 11, 2006, clarifying submissions by
amicus curiae,101 only three decisions of ICSID tribunals had involved requests
by non-disputing parties for amicus curiae par’ticipa’tion.102 AWl three decisions
involved water-related disputes. After the adoption of the amended ICSID

arbitration rules, the first decision rendered on amicus curiae participation was

* WTo Appellate Body, Working Procedures for Appellate Review 2010
(WT/AB/WP/6) 16(1).

7 Appellate Body Report, United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United
Kingdom (n 97); Appellate Body Report, European Communities - Measures Affecting
Asbestos and Asbestos-Containing Products [2001] WTO WT/DS135/AB/R.

% ICSID Convention, Regulations and Rules, Rules of Procedure for Arbitration
Proceedings 2006 ch IV, r 37(2).

” Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania, Procedural Order
No 5 [2007] ICSID Case No. ARB/05/22.
10 ICSID, ‘Decisions on Non-Disputing Party Participation.” (International Centre for
Settlement of Investment Disputes, 2019)
<https://icsid.worldbank.org/en/Pages/process/Decisions-on-Non-Disputing-Party-
Participation.aspx>.

101

ICSID Convention, Regulations and Rules 2006 5.
“1csiD (n 103).
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Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania,103 another dispute
involving water.

Finally, there are optional rules available from other notable dispute
settlement bodies that take into consideration the possibility of amicus curiae
participation through provisions or statements referring to submissions by non-
parties at the discretion of the international court or tribunal. This includes the
Permanent Court of Arbitration Optional Rules for Arbitration of Disputes
Relating to Natural Resources and/or the Environment and the 2013 UNCITRAL
Arbitration Rules."

These rules may also be supported by past the decisions of
international courts and tribunats.105 For example, the ICSID tribunal constituted
under the North American Free Trade Agreement (“NAFTA”) and following the
1976 UNICTRAL Arbitration Rules in Methanex Corp. v. United States, determined
in its proceedings that there were no provisions in the applicable rules expressly
allowing for nor prohibiting the acceptance of amicus curiae submissions.””” In

deciding that it had the discretion to accept amicus curiae submissions, the

'® Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania, Award [2008]
ICSID Case No. ARB/05/22.

"% United Nations Convention on Transparency in Treaty-based Investor-State
Arbitration 2014 [UN Doc A/RES/69/116]; UNCITRAL Arbitration Rules 2013 [UN Doc
A/RES/68/109] art. 1(4); UNCITRAL Rules on Transparency in Treaty-based Arbitration 2013
[UN Doc A/RES/68/109]; PCA Optional Rules for Arbitration of Disputes Relating to Natural
Resources and/or the Environment 2001, 214.

® Although precedent is generally not binding on international arbitration and
adjudication, “international jurisprudence is relevant for the development of international
law through its consistency and detailed reasoning. It serves as a source for the
determination of rules of law and this constitutes a subsidiary sources of international
law.” - Karin Oellers-Frahm, ‘International Courts and Tribunals, Judges and Arbitrators’ in
Rudiger Wolfrum (ed), The Max Planck Encyclopedia of Public international Law (Oxford
University Press 2012) 576, 584. See also Statute of the International Court of Justice art.
38(1)(d).

% Methanex Corporation v. United States of America, Decision of the Tribunal on
Petitions from Third Persons to Intervene as ‘Amici Curiae’

(https://www.italaw.com/sites/default/files/case-documents/ita0517_0.pdf).
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tribunal looked to its general procedural powers under Article 15(1) of the
UNCITRAL Arbitration Rules to provide it the procedural flexibility to properly
administer the dispute, “Subject to these Rules, the arbitral tribunal may
conduct the arbitration in such a manner as it considers appropriate,...”107 In
reaching its decision, the tribunal, among other methods of reasoning, cross-
referenced the practice of other international tribunals and courts, including
the ICJ, WTO, and Iran-US Claims Tribunal, regarding its discretion on procedural
matters.  Since the proceeding and one o’ther,109 the NAFTA Free Trade
Commission issued a statement guiding tribunals constituted under NAFTA
dealing with amicus curiae submissions, “No provision of the North American
Free Trade Agreement (“NAFTA”) limits a Tribunal’s discretion to accept written
submissions from a person or entity that is not a disputing party.”110

Amicus curiae participation is generally not codified in treaties nor is it
customary international law. The basis for amicus curiae participation has been
“judge driven” and is based on the rules and practice of selected international
courts and tribunals. In the absence of express provisions that address amicus
curiae participation, the applicable rules that allow for an international court or
tribunal to seek or receive information relevant to the dispute and general
procedural rules that grant the court or tribunal flexibility in the administration
of its duties may be a basis to exercise discretion in accepting amicus curiae
submissions. These rules are derived from the sources of international law and
may often be found in the statutes of the court, rules of procedure, and
practice directions. These rules are also supported by the past practice of

international courts and tribunal.

" Methanex Corporation v. United States of America, Decision of the Tribunal on
Petitions from Third Persons to Intervene as ‘Amici Curiae’ (n 109) 12-13.

"% Methanex Corporation v. United States of America, Decision of the Tribunal on
Petitions from Third Persons to Intervene as ‘Amici Curiae’ (n 109).

' United Parcel Service of America Inc v Government of Canada, Decision of the
Tribunal on Petitions for Intervention and Participation as Amici Curiae [2001] ICSID Case
No. UNCT/02/1.

110

NAFTA FTC, ‘Statement of the Free Trade Commission on Non-Disputing Party
Participation’ para A(1) <https://www.state.gov/documents/organization/38791.pdf>.
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5. Amicus Curiae and the Annex to the UNWC

During the process of development and codification of the UNWC, the
issue of dispute settlement was one of the “most controversial subjects.”111
The draft articles of the UNWC were adopted by the Drafting Committee in
1994 and submitted to the United Nations General Assembly.112 Dispute
settlement came under draft Article 33."" Subsequent deliberations during the
revision of the draft articles showed split support for draft Article 33 as a
narrow majority adopted it. Of the States in the United Nations Working Group
voting for the adoption of draft Article 33, only 33 voted for, 5 against, and 22
abstaining.114 Nonetheless, on May 21, 1997, the UNWC was adopted by general
assembly resolution.  Article 33 of the UNWC in its final form was a compromise.
“It did away with any forms of compulsory arbitration or adjudication, but
confirmed the compulsory fact-finding procedure,” and added a “unilaterally
triggered conciliation procedure.”116 It did, however, include optional recourse
to judicial or arbitral settlement to be accepted by the States “when accepting,
ratifying, or acceding to the UNWC or ‘any other time thereafter.””" In the
event of optional recourse to arbitration, the UNWC is complemented by an
annex of optional rules for the conduct of the arbitration that is the subject of
this article.'"” Based on the rules and practice of international courts and
tribunals, this article looks at the Annex for rules allowing an arbitral tribunal to

seek and receive information as well as general procedural rules that grant the

H Boisson de Chazournes, ‘The Settlement of Disputes through Judicial Means
(art. 33(10) and the Annex on Arbitration)’ (n 28) 568-569.

"2 Rosenstock (n 49) 89, para 220.

' Rosenstock (n 49) 133-135.

"' Lapidoth (n 46) 235.

" Convention on the Law of the Non-Navigational Uses of International
Watercourses.

"¢ Attila Tanzi and Maurizio Arcari, The United Nations Convention on the Law of
International Watercourses. A Framework for Sharing (Kluwer Law International 2001) 282—
283.

" Tanzi and Arcari (n 119) 283.

" UNWC ann.
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tribunal flexibility in the administration of its duties as observed in the rules
and practice before selected international courts and tribunals. Four articles of
the Annex stand out from a plain reading of the te><’t,119 Article 5, 6, 8, and 12,
and may serve as the basis for an arbitral tribunal to accept amicus curiae
submissions. This section determines that the most likely basis for the acceptance
of amicus curiae under the Annex to the UNWC will arise under the arbitral
tribunal’s general procedural powers.
Article 5, 6, 8(1) and 12 states respectively:

The arbitral tribunal shall render its decisions in accordance with
the provisions of this Convention and international law."

Unless the parties to the dispute otherwise agree, the arbitral
tribunal shall determine its own rules of |orocedure.121

The parties to the dispute shall facilitate the work of the arbitral
tribunal and, in particular, using all means at their disposal, shall:

(a) Provide it with all relevant documents, information and
facilities; and

(b) Enable it, when necessary, to call witnesses or experts and
receive their evidence.

Decisions both on procedure and substance of the arbitral

tribunal shall be taken by a majority vote of its members.'>

On a plain reading of the text, Article 8(1) is most similar to a provision
that allows a court or tribunal to seek and receive information in the
administration of its duties, at least in regards to evidence. Article 8 is specific
as it obligates the disputing parties to facilitate the work of the arbitral tribunal

by enabling it, when necessary, to call witnesses or experts and receive their

" Vienna Convention on the Law of Treaties 1969 (1155 UNTS 331) 31(1).
10 UNWC ann, art. 5.

e UNWC ann, art. 6.

2 UNWC art. 8(1).

2 UNWC ann, art. 12.
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evidence. How such evidence is to be accepted is not clear, but is amicus
curiae a procedural tool available? The equitable and reasonable utilization of
international watercourses requires “taking into account all relevant factors and
circumstances.” " Individuals appointed as arbitrators and judges in international
legal disputes “are often among the world’s leading in international law,”
however the entire spectrum of relevant factors is inexhaustible and it is likely
expert decisions makers in international law do not possess expertise on various
relevant factors such as scientific and technical matters.”” This is acknowledeed
in the dissenting opinion of Judges Al-Khasawneh and Simma in Pulp Mills on

the River Uruguay:

As we will explain in the following dissent, the Court has evaluated
the scientific evidence brought before it by the Parties in ways that we consider
flawed methodologically: the Court has not followed the path it ought to have
pursued with regard to disputed scientific facts; it has omitted to resort to the
possibilities provided by its Statute and thus simply has not done what would
have been necessary in order to arrive at a basis for the application of the law
to the facts as scientifically certain as is possible in a judicial proceeding.
Therefore, faced with the results of a deficient method of scientific fact-finding,
we are not in a position to agree... The exceptionally fact-intensive case before
us is unlike most cases submitted to the Court and raises serious questions as
to the role that scientific evidence can play in an international judicial
institution. The traditional methods of evaluating evidence are deficient in assessing
the relevance of such complex, technical and scientific facts... The adjudication
of disputes in which the assessment of scientific questions by experts is
indispensable, as is the case here, requires an interweaving of legal process
with knowledge and expertise that can only be drawn from experts properly

trained to evaluate the increasingly complex nature of the facts put before the

F UNWC art. 6(1).

1 Cicely O Parseghian and Benjamin K Guthrie, “The Role of Scientific and
Technical Experts’ in Stephen C McCaffrey, Christina Leb and T Denoon Riley (eds),
Research Handbook on International Water Law (Edward Elgar Publishing 2019) 301-302.
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Court... The Court on its own is not in a position adequately to assess and

weigh complex scientific evidence of the type presented by the Parties. ”*

It would seem at first glance that an arbitral tribunal would be able to
accept amicus curiae submissions under Article 8(1) of the Annex. However,
Wiik’s analysis of Article 50 of the ICJ Statue' ' leads to the conclusion that
Article 8(1) of the Annex would not likely be a basis for the acceptance of
amicus curiae submissions as its function would not be in line with that of
amicus curiae. In her analysis, Wiik identifies Article 50 of the ICJ Statute as
concerning the evidentiary process and involving “investigation and evaluation
of specific questions of fact” and the explanation of “technical and scientific
questions to the legal specialist on the bench” by experts to establish the
factual record.”” This function would not be compatible with those of amicus
curiae, as amicus curiae tend to have a specific view on the dispute and
exceed the neutral assistance of the evidentiary process.129 This is supported
by the decision in Methanex in which the tribunal distinguish amici from that of
an expert, “Amici are not experts; such third persons are advocates (in the non-
pejorative sense) and not ‘independent’ in that they advance a particular case
to a tribunal.”

Without a provision that allows the arbitral tribunal to seek or receive
information in the administration of its duties beyond that of the evidentiary
process, an arbitral tribunal following the rules of the Annex would have to
turn to its general procedural powers to determine whether it can accept
amicus curiae submissions. Absent agreement between the disputing parties
otherwise, Article 6 of the Annex gives the arbitral tribunal wide discretion to

decide whether or not amicus curiae submissions may be accepted so long as

126

Pulp Mills on the River Uruguay (Arg v. Uru) (Apr. 20) 2010 ICJ 14 (ICJ) 109-111.
" Statute of the International Court of Justice art. 50.
Wik (n 34) 182.
# Wiik (n 34) 182.
" Methanex Corporation v. United States of America, Decision of the Tribunal on

Petitions from Third Persons to Intervene as ‘Amici Curiae’ (n 109) para. 38.
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amicus curiae participation is determined procedural.131 The article expresses a
general practice that once a court or tribunal is established, it is delegated the
power to draft its own procedural rules.”” Concerning what is procedural, on
point is a water-related dispute before ICSID. In Agues Provinciales de Santa Fe
S.A., Suez, Sociedad General de Aguas de Barcelona S.A. and InterAguas
Servicios Integrales del Agua S.A. v. The Argentine Republic, the tribunal addressed
the procedural role of an amicus curiae as assisting the work of the tribunal,
“At a basic level of interpretation, a procedural question is one which relates
to the manner of proceeding or which deals with the way to accomplish a
stated end. The admission of an amicus curiae submission would fall within
this definition of procedural question since it can be viewed as a step in
assisting the Tribunal to achieve its fundamental task of arriving at a correct
decision in this case.”  Article 12 of the Annex reinforces the arbitral tribunal’s
power to determine its own rules of procedures by giving the arbitral tribunal
sole authority over the determination the rules of procedure.134 This is a power
not enjoyed by all arbitral tribunal and courts. For example, amicus curiae
participation in proceedings before the Appellate Body of the WTO DSB is
facilitated by Rule 16(1) of the Working Procedures, which states:

In the interests of fairness and orderly procedure in the conduct
of an appeal, where a procedural question arises that is not covered by these
Rules, a division may adopt an appropriate procedure for the purposes of that
appeal only, provided that it is not inconsistent with the DSU, the other

135
covered agreements and these Rules.

. UNWC ann, art. 6.
2 Sorel (n 82) 613.
1% Suez, Sociedad General de Aguas de Barcelona SA, and InterAguas Servicios
Integrales del Agua SA v The Argentine Republic, Order in Response to a Petition for
Farticipation as Amicus Curiae [2006] ICSID Case No. ARB/03/17.

P UNWC ann, art. 12,

w0 Appellate Body, Working Procedures for Appellate Review 16(1).
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Rule 16(1) is only a solution on a case by case basis in Appellate Body
proceedings. Any permanent changes to the rules that would allow for amicus
curiae submissions would have to be done so in consultation with the Chairman
of the DSB and the Direc’tor—GeneraL136 Under the 2006 ICSID arbitration rules,
the arbitral tribunal has to consult with the disputing parties before allowing a
non-disputing party to make a submission.”’

Lastly, Article 5 of the Annex reminds the arbitral tribunal that the rules
of procedure are derived from the UNWC and applicable international law and
that a decision on accepting amicus curiae submissions cannot be inconsistent
with the UNWC and applicable international law."” Although the applicable
rules may allow an arbitral tribunal the discretion to accept amicus curiae
submissions, it is not an open door through which any non-party may participate
in a dispute. The arbitral tribunal still must weigh the appropriateness of the
acceptance of amicus curiae submissions on a case by case basis and have
varying factors to determine if allowing for amicus curiae submissions is
desirable. These factors may be guided by provisions and statements derived
from the applicable international law that range from who may request for
leave to submit as amicus curiae, the relevancy of the perspectives, arguments,
or expertise to the proceedings, and the interests of the disputing parties. For
example, amicus curiae status in contentious cases before the ICJ has been
limited to public international organizations which are defined as an “international
organization of States.” " In ICSID proceedings, when determining whether to
allow a written submission, the ICSID arbitral tribunal must consider, among
other things, whether, “the non-disputing party submission would assist the
Tribunal in the determination of a factual or legal issue related to the proceeding

by bringing a perspective, particular knowledge or insight that is different from

 WTO DSU 17(9).

o ICSID Convention, Regulations and Rules, Rules of Procedure for Arbitration
Proceedings ch IV, r 37(2).

" Rassekh Afshar (n 81) 621.

" |nternational Court of Justice, Rules of Court (1978) 1978 r 69(4).
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that of the disputing |oarties...”140 ICSID proceedings have also referred to the
NAFTA Statement of the Free Trade Commission on non-disputing party
par’ticipation141 for guidance on the exercise of their discretion regarding the
acceptance of amicus curiae submissions. Absent applicable provisions guiding
the exercise of their discretion in accepting amicus curiae submissions, courts
and tribunals are well aware of the balancing of the interests of the disputing
parties and the court or tribunal’s exercise of discretion in accepting amicus
curiae submissions.” In the case of the UNWC, Article 32 appears to support
the acceptance of amicus curiae submissions, at least where the practice is part
of the jurisdiction where judicial access is sought and there is a serious threat of
suffering significant harm."” There may also be other international law applicable
that is not directly incorporated or incorporated more specifically at the
regional and sub-regional level due to the framework nature of the UNWC. This
will be discussed further in the following section.

Based on the rules and the practice of selected international courts and
tribunals, the acceptance of amicus curiae will most likely be found in the
tribunal’s general procedural powers under the Annex to the UNWC. Article 8
appears to allow the tribunal to accept amicus curiae submissions, but it

involves the evidentiary process which is generally not in line with the function

10 ICSID Convention, Regulations and Rules, Rules of Procedure for Arbitration
Proceedings ch IV, r 37(2)(@). See also Biwater Gauff (Tanzania) Ltd. v. United Republic of
Tanzania, Procedural Order No. 5 (n 102).

" Suez, Sociedad General de Aguas de Barcelona, SA and Vivendi Universal, SA
v. Argentine Republic, Order in Response to a Petition for Transparency and Particpation
as Amicus Curiae [2005] ICSID Case No. ARB/03/19 348-349; Suez, Sociedad General de
Aguas de Barcelona, SA and Vivendi Universal, SA v. Argentine Republic, Order in Response
to a Petition by Five Non-Governmental Organizations for Permission to Make an Amicus
Curiae Submission [2007] ICSID Case No. ARB/03/19. See also ICSID, ‘Non-Disputing Party
Submission - ICSID Convention Arbitration.” (International Centre for Settlement of
Investment Disputes, 2019) <https://icsid.worldbank.org/en/Pages/process/Non-Disputing-
Party-Submission.aspx>.

“* Wik (n 34) 64-65.

" UNWC art. 32.



Msesifenans uninerdoudiivans U9 3 aduil 1 Wnsiew - Gquiew 2563) L 78

of amicus curiae. However, Article 5, 6, and 12 of the Annex combined may provide
an arbitral tribunal the flexibility to accept amicus curiae submissions when
necessary to administer its duties. However, any acceptance of amicus curiae

cannot be inconsistent with the UNWC and applicable international law.

6. Public Participation and Amicus Curiae Under the Annex to the UNWC

As mentioned in the previous section, other international law may be
applicable that influence an international court or tribunal’s decision on the
acceptance of amicus curiae. Although amicus curiae has been a “judge driven”
process, the contributions of international courts and tribunals is not necessarily
to create new law, but rather to “settle disputes on the basis of international
law.”"“ This “means the law has to exist.”"" There must be some basis with
which to interpret that the applicable rules may allow amicus curiae participation
specifically. Since the practice is generally not codified in treaties nor customary
international law, there may be general principles that support the procedure
of amicus curiae. “International courts... and tribunals make use of principles as
an interpretive tool or a source of concrete obtigations.”146 This section briefly
discusses one such |oossibili’cy,147 that being the principle of public participation,
its relation to amicus curiae, and the significance to the non-navigational uses
of international watercourses.

“Water disputes may... emerge when individuals and groups of individuals
allege that their interests are affected.”® Affected interests involving water are

frequently derived from environmental and human rights instruments.  These

“Wolfrum (n 54) 308.

“ Wolfrum (n 54) 308.

“* Wolfrum (n 54) 306.

" Other factors may be considered that cannot fit into this article. Such factors
include but are not limited to who may participate as an amcius curiae, the form and
content of submissions, other policy implications, etc. - See Bartholomeusz (n 36) 273-286.

18 Boisson de Chazournes, Fresh Water in International Law (n 16) 218.

@ Examples of instruments from which affected interests may derive include but
are not limited to: United Nations Convention to Combat Desertification in those Countries

Experiencing Serious Drought and/or Desertification, Particularly in Africa 1994 (1954 UNTS
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instruments are relevant international law in ensuring and promoting the
optimal and sustainable non-navigational uses of international watercourses.
These instruments contribute to the complexity of disputes involving water as
States may be held to account for obligations for which they have consented
to that vary in purpose, scope, and approach, but did not anticipate in the
dispute or forum for settling the dispute.151

Although the affected interests of individuals and groups are relevant in
the ensuring and promoting the optimal and sustainable non-navigational uses
of international watercourses, the UNWC is State centric with limited obligations
to the public in participation in the settlement of disputes.152 Under the UNWC,
Art. 33 is triggered when a dispute arises between two or more parties to the

UNWC regarding the interpretation or application of the convention.” Parties

3); United Nations Framework Convention on Climate Change 1992 (1771 UNTS 107);
Convention on Biological Diversity 1992 (1760 UNTS 79); Convention on Wetlands of
International Importance especially Waterfowl Habitat 1971 (996 UNTS 245); International
Covenant on Civil and Political Rights 1966 (999 UNTS 171).; See also Jona Razzaque,
‘Public Participation in Water Governance’ in JW Dellapenna and J Gupta (eds), The
Evolution of the Law and Politics of Water (Springer 2009).

" Convention on the Law of the Non-Navigational Uses of International
Watercourses art. 6.

" Melvin Woodhouse, ‘Is Public Participation a Rule of the Law of International
Watercourses?’ (2003) 43 NatResources) 137.

" Convention on the Law of the Non-navigational Uses of International
Watercourses art. 2(c-d); Anna Spain, ‘International Dispute Resolution in an Era of
Globalization’ in Andrew Byrnes, Mika Hayashi and Christopher Michaelsen (eds),
International Law in the New Age of Globalization (Koninklijke Brill NV 2013) 48; Nahid
Islam, The Law of Non-Navigational Uses of International Watercourses: Options for
Regional Regime-Building in Asia (Kluwer Law International 2010) 237; Tanzi and Arcari
(n 119) 73.; “[T]he public is often understood as encompassing almost all actors outside
the public (governmental) administration.” - Jonas Ebbesson, ‘Public Participation in
Environmental Matters’ in Rudiger Wolfrum (ed), The Max Planck Encyclopedia of Public
International Law, vol. 8 (Oxford University Press 2012) 577.

"> Convention on the Law of the Non-Navigational Uses of International

Watercourses art. 33(1).
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to the UNWC may only be a Watercourse State or Regional Economic Integration
Organization.154 Even under the optional arbitral procedural rules codified in
the Annex of the UNWC,155 the rules appear silent with regard to the public’s
participation in arbitration proceedings, which motivated this article. With the
exception of Art. 32 of the UNWC, which only allows the right to equal access
to procedures for “when the legal system of the State where the harm
originates has already recognized the right of access to administrative and
judicial procedures and to compensation for environmental damages,”156 the
public must rely upon the parties to the UNWC to represent any interest they
may have under the UNWC in dispute settlement.

Although the UNWC is State centric with regard to the participation of
the public in the settlement of disputes, international law has slowly encouraged
the public to engage in the relationship between States when their interests
are affec’ted.157 In the context of the UNWC, the convention recalls the
principles and recommendations of the 1992 Rio Declaration on Environment

and Development (1992 Rio Declaration”) and Agenda 21 on sustainable

P «“\atercourse State’ means a State Party to the present Convention in whose
territory part of an international watercourse is situated, or a Party that is a regional
economic integration organisation, in the territory of one or more of whose member states
part of an international watercourse is situated.” - Convention on the Law of the Non-
Navigational Uses of International Watercourses art. 2(c).; ‘Regional economic integration
organisation’ means an organisation constituted by sovereign states of a given region, to
which its member states have transferred competence in respect of matters governed by
this Convention and which has been duly authorised in accordance with its internal
procedures to sign, ratify, accept or accede to it.” - Convention on the Law of the Non-
navigational Uses of International Watercourses art. 2(d).

" Convention on the Law of the Non-Navigational Uses of International
Watercourses ann.

1% Roberta Greco, ‘Chapter 16. Access to Procedures and the Principle of Non-
Discrimination (Article 32)’ in Laurence Boisson de Chazournes and others (eds), The UN
Convention on the Law of the Non-Navigational Uses of International Watercourses
(Oxford University Press 2018) 523.

" Boisson de Chazournes, Fresh Water in International Law (n 16) 218; Simma
and others (n 26) 184-185.;
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developmen’c.158 Those principles and recommendations state that a prerequisite
for achieving sustainable development is public par’ticipation.159 Although neither
the 1992 Rio Declaration or Agenda 21 are binding agreements, the fact the
instruments were endorsed by over 150 States reflects a general perception of
support for public participation in order to promote the optimal and sustainable
non-navigational uses of international watercourses. " This general perception
is further supported by the incorporation of or reference to public participation
by subsequent instruments at the international, regional, and sub-regional level.
A frequently cited example is the 1998 Convention on Access to Information,
Public Participation in Decision-Making and Access to Justice in Environmental

Matters (“Aarhus Convention”).”’ The Aarhus Convention prescribes minimum

" Convention on the Law of the Non-Navigational Uses of International
Watercourses pmbl.

" ‘Report of the United Nations Conference on Environment and Development’
(n 4) ann. |, pr. 10, ann. Il, ch. 23(2).; Public participation may be divided into three areas:
access to information, public participation in decision making, and access to justice. Access
to Information “refers to the right of members of the public to request information
concerning the environment, including issues of health and natural resources, held by
public bodies and authorities” - Jonas Ebbesson, ‘Access to Information on Environmental
Matters’ in Rudiger Wolfrum (ed), The Max Planck Encyclopedia of Public International
Law, vol. 1 (Oxford University Press 2012) 31.; Public participation in decision making
“refers to the right and opportunity of members of the public to be part of the decision
making that affects the environment, including health and natural resources.” - Ebbesson,
‘Public Participation in Environmental Matters’ (n 155) 575.; Access to justice “refers to the
right of members of the public to have decisions, acts, and omissions related
environmental matters legally reviewed in a fair manner.” - Jonas Ebbesson, ‘Access to
Justice in Environmental Matters’ in Rudiger Wolfrum (ed), The Max Planck Encyclopedia
of Public International Law, vol. 1 (Oxford University Press 2012).; See also Jonas
Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ (1997) 8
YIntlEnvL 51.

o ‘Report of the United Nations Conference on Environment and Development’
(nd)2.

ot Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters 1998 (2161 UNTS 447).
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standards of public participation and defines who may participate.162 Parties to
the Aarhus Convention are predominantly members of the European Union
(“EU”), due to the fact that the EU is a party to the convention.'* This regional
membership in turn has resulted in the EU adopting directives to be
implemented by its member States at the domestic level."

In 2012, the international community once again reaffirmed its commitment
to sustainable development and past action plans with the outcome document
“The Future We Want” at the United Nations Conference on Sustainable
Development in Rio de Janeiro (“Rio 2012”)'”
United Nations General Assembly shortly after.”®® Another result of Rio 2012

was the Open Working Group on Sustainable Development Goals'™®" whose

which was endorsed by the

work contributed significantly to the current 2030 Agenda for Sustainable
Development.168

Research on public participation in water indicates a relationship that
may affect the settlement of disputes through the use of amicus curiae in the
law of international watercourses.”” Amicus curiae is not a foreign concept in
water-related disputes. It has assisted international courts and tribunals in the
administration of their duties by serving as a mechanism in which the interested

public may participate in proceedings. “Almost all international dispute settlement

" Epbesson, ‘Public Participation in Environmental Matters’ (n 155) 579.

“ Ibid.

“loid.

o ‘Report of the United Nations Conference on Sustainable Development: Rio de
Janeiro, Brazil, 20-22 June 2012’ (United Nations 2012) UN Doc A/CONF.216/16.

* The Future We Want 2012 [UN Doc A/RES/66/288].

o Open Working Group of the General Assembly on Sustainable Development
Goals 2013 [UN Doc A/67/L.48/rev.1].

8 Transforming Our World: The 2030 Agenda for Sustainable Development 2015
[UN Doc A/RES/70/1].

" See generally Tanzi and Pitea (n 32); Ellen Hey, ‘Non-State Actors and
International Water Disputes: A Search for the Nexus Between the Local and Global’ in The
International Bureau of the PCA (ed), Resolution of International Water Disputes

(PCA/Peace Palace Papers) (Kluwer Law International 2003).
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bodies have dealt with water issues,”170 and water-related disputes have played
a significant role in the advancement of amicus curiae as a procedural tool that
international courts and tribunals may avail themselves of.

Amicus curiae was informally used in the Case Concerning the
Gabcikovo-Nagymaros Project‘.171 During proceedings, the Hungarian government
submitted concerns regarding the economic viability of the project, but more
so, concerns regarding the preservation of the environment resulting from the
potential effects of the project on water resources.' - An amicus brief prepared
by various NGOs regarding the environmental impact of the project, particularly
in regards to water resources and wetland ecology, and filed as part of the
Hungarian government’s submissions.””” The 1CJ gave “most careful attention”
to the submissions of the disputing parties regarding the scientific material
aimed at supporting the respective arguments of each par’ty.174

In Methanex Corp. v. United States, Canadian investors initiated arbitration
proceedings under Chapter 11 of NAFTA against the United States in regards to
the State of California's prohibition on the sale or use of the gasoline additive
methyl tertiary-butyl ether (“MTBE”)."” During the proceedings, NGOs requested
leave to submit amicus curiae briefs regarding scientific information on the
effects of MTBE on the environment, including water resources, and legal

1o Boisson de Chazournes, Fresh Water in International Law (n 16) 199.

" Cathrine Zengerling, Greening International Jurisprudence: Environmental NGOs
Before International Courts, Tribunals and Compliance Committees (Martinus Nijhoff
Publishers 2013) 175-176; Carl Bruch and others (eds), Public Participation in the
Governance of International Freshwater Resources (United Nations University Press 2005)
52. Although some sources question whether the ICJ accepted an informal amicus curiae
submission. - Wiik (n 34) 96, n 99.

1 Gabcikovo-Nagymaros Project (Hung/Slovk) (Sept. 25) 1997 ICJ 7 (ICJ) 31.

i Gabcikovo-Nagymaros Project (Hung/Slovk): Reply of the Republic of Hungary
(ICJ) 45, n 246.

e Gabcikovo-Nagymaros Project (Hung./Slovk.) (n 175) 42.

' Methanex Corporation v United States of America: Final Award of the Tribunal
on Jurisdiction and Merits (https://www.italaw.com/sites/default/files/case-
documents/ita0529.pdf).
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arguments regarding the environment in the investment context.”'® The NGOs
argued in their request for leave that the case was of public importance and
the critical impact the tribunal’s decision would have on the environment and
public welfare. The tribunal acknowledged that there was “undoubtedly public
interest”’ " in the arbitration and allowed leave for amicus curiae submission.

After the adoption of the amended ICSID arbitration rules, the first
decision rendered on amicus curiae participation was Biwater Gauff (Tanzania)
Ltd. v. United Republic of Tanzania.'" Biwater Gauff Limited, a joint company
formed by a British and German corporation, won a bid to manage and operate
the water and sewerage system for Dar es Salaam and neighboring coastal
regions, as well as to carry out some works related to the Dar es Salaam Water
Supply and Sanitation Project.179 During management and operation, a series of
events occurred that ultimately led to the deportation of certain senior
management and seizure of the joint company’s assets. ICSID arbitral proceedings
were initiated by the joint company with a claim of expropriation and various
breaches. During the proceedings, a joint request for leave to make a
submission as amicus curiae was made by five NGOs purportedly representing
the public interest.® The tribunal acknowledged the significance of the public
interest in the case as a decision would affect services to millions of people
and as a result, “may raise a variety of complex public and international law
questions.”181

The increasing use of amicus curiae in water-related disputes, its absence

from treaties and the increasing significance of public participation in water-

" Methanex Corporation v. United States of America: Final Award of the Tribunal
on Jurisdiction and Merits (n 178).

" Methanex Corporation v. United States of America, Decision of the Tribunal on
Petitions from Third Persons to Intervene as ‘Amici Curiae’ (n 109).

" Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, Award (n 106).

" Iid.

* Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, Procedural Order
No. 5 (n 102).

! Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, Procedural Order
No. 5 (n 102) 15-19.
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related disputes justifies further inquiry. For the non-navigational uses of international
watercourses, further research into how amicus curiae as a procedural tool
operates within this context will help create a better understanding of what is

amicus curiae and connect principles in the field with practical application.

7. Conclusion

In conclusion, as global demand for water resources increase for limited
supplies, disputes may arise between States that share international watercourses.
The settlement of these disputes require a balancing of values and some of
these values may be well represented and others may not. Amicus curiae is a
procedural tool that provides an avenue by which international courts and
tribunals may avail themselves of these values in the form of perspectives,
arguments, or expertise that may assist in the administration of their duties. The
UNWC provides optional recourse to arbitration that may be utilized by the
parties to the convention. Although the Annex provides no express provision
for the acceptance of amicus curiae submissions, the rules and practice of
selected international courts and tribunals has demonstrated that provisions
that allow the court or tribunal to seek and receive information, as well as a
court or tribunal’s general procedural authority may be a basis to accept
amicus curiae submissions. In the case of the Annex, the most likely basis for
the acceptance of amicus curiae will likely be derived from the general
procedural powers bestowed upon the arbitral tribunal. However, notions of
public participation need to be explored that may further support the

acceptance of amicus curiae submissions in the context of the UNWC.



Nsesifenans uninerdoudimvans I 3 aduil 1 wnsiew - Sguieu 2563) L 86



M5a5URAERS UINeIaewLTIras U7 3 atudl 1 (uns1ey - lquieu 2563) I 87

UNAIUIYINIS (Academic Article)

v v

BUINHAZNINTNITNITANYNNDIYINNUNTEIIVUY A

1Y

IAWANURADULANINATTITLTA W.A. 2534

Guidelines and Measures of Criminal Punishment According
to the Offence Arising from the Use of Cheque Act
B.E. 2534

*

DASNA NDINAY
Aukkarapon Thonglang

unAne
UWﬂ?WQJQﬂJUﬁi{:ﬂLE’WE]LL‘L!TV]NLLamJ’W]iﬂ?ﬂUﬂ'ﬁfﬁ‘MUﬁIﬂHWN@WQJ,WH?.J
wszsiyafiimeanuiasuinainnisldide w.a. 2534 Welwasnndaeiu
an1un1sallutagiu LLazammiaﬂwwaﬁaﬂﬁLﬂuﬂﬁé':ul,ﬂﬁawwizmmﬁuaq%’g Faud
mssduailutuRiansanauiutiuad aaensuiioliliidunsnsenuddniuay
a3 nmestszrrumnauiulusudiosnannsiigsfamansdmienistisewil
MUY

" SuiisuunAu (Received): 3 fupu 2563 Suituflvunaan (Revised): 26 fupsl 2563
SuiinausuunAau (Accepted): 8 WwIgh 2563
" Qfmansvudie UM INYRERUATIYEN, i’]ﬂﬁ;ﬂ’ulﬂuﬁﬂ?ﬂwmgumaLLaz‘wmamm
Uiienvu uazneanuimindwinnungmnesaswa neaiats nuneAy 116 v 3 fua
ABUEANS B UNBABUEANS Jaindendl

At present is legal counsel and lawyer of private companies and lawyer at the
head of Aukkarapon Thonglang law office, 116 Moo3, Khonsan Sub-District, Khonsan District,
Chaiyaphum Province.

E-mail: t.y.aukkarapon@hotmail.com



Msasifenans uningrdoudiivans Ui 3 aduil 1 Wnsiew - Squiew 2563) L 88
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Abstract

This article aims to propose guidelines and measures for determining
criminal penalties under the Offence Arising from the Use of Cheque act B.E.
2534 to be in line with the current situation. The proposed solutions also aim
to reduce the use of imprisonment that consumes the state budget from the
phase of trials to the execution, as well as not to adversely affect the rights
and freedoms of the citizens due to the business operation or the payment of
debt under the contract.

Keywords: Criminal Punishment Measures, Cheque, The Offence Arising from
the Use of Cheque Act B.E. 2534
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Al msulnngvane (French for Lawyer)

Contrats de la Commande Publique
et Autres Contrats (Part I)
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Abstract

France has established the Public Procurement Code in 1964 (code des
marchés publics) and has been revised throughout. This code followed the EU
Regulations in accordance with the Treaty on the Functioning of the European
Union that focuses on being a single market allowing citizens in the member
states of the European Union or the World Trade Organization to have equal
rights to compete in government procurement in the State Parties with the
citizens of that State Party.

In 2014, the Directive 2014/24/EU of the European Parliament and of
the Council of 26 February 2014 on public procurement has updated the EU
Regulations relating to the public procurement and has repealed the Directive
2004/18/EC on the coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts. This new directive

sets the norms and minimum rules for member states on public procurement
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to make the provision of goods and services that are socially efficient and
sustainable. For example, necessary specifications for public civil work, provision
of services and procurement to achieve the objectives of social sustainability.
This directive sets also a minimum standard of safety methods for evaluating
the quality of packaging products and recommendations for use.

In addition to setting minimum rules for procurement for sustainability,
this directive has been initiated a new principle of responsibility for all line of
subcontract which small to medium enterprise (SME) is able to participate
effectively by forcing every section of subcontract to be responsible for
respecting the basic rights, health and safety of workers and also labour laws
that are currently in force. This principle is aim to correct the cases where
tenders bid lower than a normal prize to award the contract due to the lack of
respect for basic rights in labour that reduces the cost of the companies and it
turns out that the quality of the products and works are poor.

Following the EU Directive in 2014, France has adopted the law to
comply with the regulations by issuing the Ordinance relating to public
procurement in 2015 and the Ordinance relating to the concession in 2016.
These ordinances led to the revision of the current procurement code (Code
de la commande publique, 2019) and have cancelled the original procurement
code (Code des marchés publics, 1964).

This amendment was made to make the procedure easier and clearer
for everyone involving in public procurement. This new code is a collection of
content that purchasing power and economic entrepreneurs use in the daily
life of procurement including the main rules and guidelines of the Administrative
Court.

This article provides the rules related to the current public procurement
law which is divided into four parts as follows:

- I. the general definition and organizations that are subject to
the procurement code;

- IIl. the purpose of the contract within the framework of the
procurement law and different types of contracts;

- lll. the concession contract under the Procurement Code;
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- lll. the nature of the contract excludes from the Procurement
Code.

Keywords: Public Procurement Law, Concession
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"Le premier Code des marchés publics francais est issu du décret n° 64-729 du 17
juillet 1964

? Le traité sur le fonctionnement de 'Union européenne (TFUE)

® fum Yol usuneudi, Fygumeunasag, faminded 3 (NFUNNUMIUAT: Teyeuu, 2553),
Wi 496-503.

* La directive 2014/24/UE du Parlement européen et du Conseil du 26 février 2014

sur la passation des marchés publics
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> L’ordonnance n° 2015-899 du 23 juillet 2015 relative aux marchés publics

® L’ordonnance n® 2016-65 du 29 janvier 2016 relative aux contrats de concession
" Le Code de la commande publique (2019)

® Le Code des marchés publics (2001)
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Contrats de la Commande Publique et autres contrats
Fiche DAJ (Direction des Affaires Juridiques)

Les contrats de la commande publique (article L.2 du code de la commande
publique) se divisent en deux catégories: les marchés publics, définis a Uarticle
L.1110-1 du code de la commande publique et les contrats de concessions,
définis a Uarticle L.1120-1 du méme code.

Les marchés publics sont les marchés, les marchés de partenariat et les
marchés de défense ou de sécurité, conformément a Uarticle L.1110-1 du code
de la commande publique. Cette fiche traitera de maniere générique des
grandes notions applicables a ces trois contrats. Les spécificités de chacun de
ces contrats sont traitées, a part entiere, dans leurs propres fiches techniques
publiées sur le site Internet de la direction des affaires juridiques. Tous les
contrats publics conclus par les acheteurs publics ne sont pas des marchés

publics ou des contrats de concession.

1. Les marchés publics

La notion de « marché public » recouvre les marchés classiques, les
marchés de partenariat et le marchés de défense ou de securite”.

Les marchés publics sont soumis aux principes de liberté d’acces a la
commande publique, d’égalité de traitement des candidats et de transparence
des procédureslo.

Un marché consiste en un contrat, conclu a titre onéreux entre un
acheteur public ou privé et un opérateur économique, portant sur la réalisation
de travaux, Uachat de fournitures ou la réalisation d’une prestation de services

, . 11
répondant aux besoins de "acheteur .

? Article L.1110-1 du code de la commande publique.

1 Article L.3 du code de la commande publique; Cons. const., déc. n° 2003-473 DC,
26 juin 2003, Loi habilitant le Gouvernement a simplifier le droit.

" Article L.1111-1 du code de la commande publique. Pour les marchés de partenariat,
se rapporter a Uarticle L.1112-1 du code et pour les marchés de défense ou de sécurité, a
Uarticle L.1113-1 du code.
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1.1 Les marchés publics relevant du champ d’application du code
de la commande publique et passés par des personnes morales de droit
public sont des contrats administratifs

L’article L.6 du code de la commande publique dispose que les
contrats de la commande publique, dont les marchés publics, relevant de son
champ d’application et conclus par les personnes morales de droit public, sont
des contrats administratifs.

La définition de marché public suppose existence d’un contrat.
A Uinverse, la dévolution strictement unilatérale ne peut étre qualifiée de
marché public. En effet, Uinvestiture par voie unilatérale d’un opérateur, méme
pour accomplir une mission d’intérét général, n’implique pas de lien contractuel

Afin de déterminer Uexistence d’un tel acte unilatéral, il convient
de veérifier si cet acte manifeste le fait d’imposer a un opérateur des conditions
qui se départissent sensiblement des conditions normales de Uoffre commerciale
de Uopérateur économique. Pour déterminer en pratique si cet opérateur est
ou non en capacité de négocier le contenu de ses missions, la Cour de justice
de U'Union européenne énumére deux conditions” cumulatives:

- absence de capacité de négocier le contenu concret
des prestations ainsi que les tarifs applicables;

- et Uabsence de faculté de se libérer des obligations
découlant de l'accord, moyennant le respect du préavis prévu par celui-ci.

Dans cette hypothése, cette dévolution unilatérale s’apparenterait

a un simple transfert de compétences.

i CE, 13 juillet 2007, Commune de Rosny-sous-Bois, n° 299207 et cons. 34 de la
directive 2014/24/UE relative a la passation des marchés publics.

. CJUE, 18 décembre 2007, Asociacion Profesional de Empresas de Reparto y Manipulado
de Correspondencia contre Administracion General del Estado (Correos), Aff. C-220/06, pt.
55; Concl. J. MAZAK sous CJUE, 8 mai 2013, Eric Libert et autres contre Gouvernement
flamand et All projects & Developments NV e.a. contre Vlaamse Regering, Aff. C-197/11 et
C-203/11; voir également Rép. min. n° 41108, JOAN, 22 décembre 2015, p. 10525.
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Ainsi, les regles de la commande publique et les principes en
matiere de passation des marchés ne trouvent pas a s’appliquer pour de telles
dévolutions unilatérales.

1.2 Les marchés publics sont des contrats passés entre un acheteur
public ou privé soumis au code de la commande publique et un opérateur
économique

Un marché public est un contrat conclu entre un acheteur
public ou privé et un opérateur économique public ou privé.

1.2.1 Les acheteurs publics ou privés

Les définitions des pouvoirs adjudicateurs et entités
adjudicatrices sont traitées dans la fiche technique « les pouvoirs adjudicateurs
et les entités adjudicatrices ».

Les pouvoirs adjudicateurs sont les personnes morales
de droit public tels que, par exemple, UEtat et ses établissements publics
administratifs et industriels et commerciaux, les collectivités territoriales et leurs
établissements publics locaux, les groupements d’intéréts publics, etc.

Sont aussi pouvoirs adjudicateurs les « personnes morales
de droit privé » qui ont été créées pour satisfaire spécifiquement des besoins
d’intérét général ayant un caractére autre qu’industriel ou commercial et dont:

« a) Soit Uactivité est financée majoritairement
par un pouvoir adjudicateur;

« b) Soit la gestion est soumise a un contréle par
un pouvoir adjudicateur;

« ¢) Soit 'organe d’administration, de direction
ou de surveillance est composé de membres dont plus de la moitié sont désignés

. . . 14
par un pouvoir adjudicateur » .

" 2° de Uarticle L.1211-1 du code de la commande publique. Cette définition recouvre
’ancienne notion « d’organisme de droit public » employée par le code des marchés
publics de 2006 et 'ordonnance n° 2005-649 du 6 juin 2005. Le terme de « droit public »
était en effet source de confusion dés lors que le droit de ’Union européenne considere

que les qualifications nationale son inopérantes pour apprécier la nature d’un organisme
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De méme, on intégre dans cette définition les organismes
de droit prive qui ont été constitues par des pouvoirs adjudicateurs dans |’ objectif
de realiser certaines activités en commun'

Enfin, les entités adjudicatrices sont les pouvoirs adjudicateurs
qui exercent une des activités d’opérateur de réseauxw, les « entreprises
publiques 5 qui exercent une des activités d’opérateur de réseau, et les
organismes de droit privé qui bénéficient, en vertu d’une disposition (également
prise, de droits spéciaux ou exclusifs ayant pour effet de leur réserver |'exercice
d’une des activités d’opérateur de réseaux et d’affecter substantiellement la
capacité des autres opérateurs économiques a exercer cette activite®,

1.2.2 L’opérateur économique

L’opérateur économique est toute personne physique
ou morale, publique ou privée, ou tout groupement de personnes, doté ou
non de la personnalité morale, qui offre sur le marché la réalisation de travaux
ou d’ouvrages, la fourniture de produits ou la prestation de services' .

Le candidat est 'opérateur économique qui demande a
participer ou est invité a participer a une procédure de passation d’un marché

publicZO.

au regard du droit des marchés publics: CJUE, 12 décembre 2002, Universale-Bau AG, Aff.
C-470/99.

3° de Uarticle L.1211-1 du code de la commande publique.

1 Dans les secteurs de 'énergie (gaz, chaleur, électricité, etc.), de 'eau, des transports
et des services postaux.

" Au sens de Uarticle L.1212-2 du code de la commande publique, une entreprise
publique est « tout organisme doté de la personnalité juridique qui exerce des activités de
production ou de commercialisation de biens ou de services marchands et sur lequel un
ou plusieurs pouvoirs adjudicateurs exercent, directement ou indirectement, une influence
dominante en raison de la propriété de Uentreprise, de la participation financiére ou des
regles qui la régissent ».

*® Article L.1212-2 du code de la commande publique.

* Article L.1220-1 du code de la commande publique.

# Article L.1220-2 du code de la commande publique.
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Le soumissionnaire est ’opérateur économique qui présente
une offre dans le cadre d’une procédure de passation d’un marché pubLich.
1.2.2.1 L’opérateur économique, personne privée

Le considérant 14 de la directive 2014/24/UE
précise que la notion d’opérateur économique doit étre interprétée de maniere
extensive, de sorte que des sociétés, des succursales, des filiales, des associations,
des sociétés coopératives, des societés anonymes, des universites, qu’elles
soient publiques ou privées, ainsi que d’autres formes d’entités que les personnes
physiques, devraient toutes relever de la notion d’opérateur économique, qu’il
s’agisse ou non de « personnes morales », en toutes circonstances.

Cette interprétation large de la notion d’opérateur
économique reprend la jurisprudence de la Cour de justice de U’Union
européenne (CJUE) qui considére que toute activité consistant a offrir des biens
et des services sur un marché donné revét un caractere économique22 et que «
toute entité exercant une activité économique, indépendamment du statut
juridique de cette entité et de son mode de financement » doit étre considérée

comme entreprise.

> La notion d’opérateur économique est d’interprétation large

A titre d’illustration, les associations sont considérées
comme des opérateurs économiques. A cet égard, la circonstance qu’elles ne
poursuivent pas de but lucratif et qu’elles puissent proposer des prix sensiblement
inférieurs a ceux d’autres opérateurs est sans incidence sur le caractere

. . s .o , 23
économique de Uactivité ou de Uopérateur .

“ Article L.1220-3 du code de la commande publique.

# CJUE, 12 septembre 2000, Pavel Pavlov e.a. contre Stichting Pensioenfonds Medische
Specialisten, Aff. C-180/98; CJUE, 25 octobre 2001, Firma Ambulanz Glockner contre Landkreis
Sudwestpfalz, Aff. C-475/99.

2 CJUE, 29 novembre 2007, Commission contre République italienne, Aff. C-119/
06.
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La notion d’opérateur économique peut donc
comprendre des organismes qui ne poursuivent pas une finalité lucrative et

, .24
n’ont pas de structure d’entreprise .

> La notion d’activité non-économique est interprétée strictement

Pour clarifier la distinction entre activités économiques
et activités non économiques, la CJUE a jugé de fagon constante que constitue
une activité économique toute activité consistant a offrir des biens ou des
services sur un marché donné”’,

Cette définition extensive de la notion d’activité
économique est reprise en droit national et recouvre ainsi toute offre de biens
ou de services sur un marché, quel que soit le secteur d’activité concerne,
sans que puisse y faire obstacle la circonstance que Uactivité soit de nature
sociale ou que Uentité qui U'exerce ne poursuive pas un but lucratif.

La question de savoir s’il existe un marché pour
des services déterminés peut dépendre de la maniere dont ces services sont
organisés dans UFEtat membre concerné™ et peut donc varier d’un Etat
membre a un autre. En outre, la qualification d’une activité donnée peut varier
dans le temps en fonction de choix politiques ou d’une évolution économique.
Ce qui ne constitue pas une activité économique aujourd’hui peut le devenir
demain et inversement.

Le caractere non économique de certaines activités

a été reconnu de maniere tres limitative.

# CJUE, 23 décembre 2009, Consorzio Nazionale Interuniversitario per le Scienze
del Mare (CoNISMa) contre Regione Marche, Aff. C-305/08.

» CJUE, 16 décembre 2010, AceaElectrabel Produzione SpA contre Commission
européenne, Aff. C-480/09 P.

% CJUE, 16 juin 1987, Commission des Communautés européennes contre République
italienne, Aff. 118/85.
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° En régle générale, & moins que U'Etat membre concerné n’ait décidé
d’introduire des mécanismes de marché, les activites qui font intrinsequement
partie des prérogatives de puissance publique et qui sont exercées par UEtat
ne constituent pas des activités économiques. Il en est par exemple ainsi des
activités suivantes:

, . a1
a) Uarmée ou la police ;

b) la sécurité et le contréle de la navigation aérienne28;

c) le controle et la sécurité du trafic maritimeZg;

d) la surveillance antipollution30 ;

e) Uorganisation, le financement et 'exécution des peines
d’emprisonnement31;

f) la valorisation et la revitalisation de terrains publics par des autorités
publiques32;

g) la collecte de données a utiliser a des fins publiques sur la base
d’une obligation légale pour les entreprises concernées de communiquer de

telles données33.

*" Decision de la Commission du 7 décembre 2011 concernant Uaide d’Etat SA.
32820 (2011/NN) Royaume-Uni - Aid to Forensic Science Services (disponible uniqguement
en anglais).

% CJUE, 19 janvier 1994, SAT Fluggesellschaft mbH contre Eurocontrol, Aff. C-364/
92.

# Décision de la Commission du 16 octobre 2002 concernant Uaide d’Etat N 438/
02 Belgique - Subventions aux régies portuaires pour ’exécution de missions relevant de la
puissance publique (JO C 284 du 22 novembre 2002, page 2).

* CJUE, 18 mars 1997, Diego Cali & Figli Srl contre Servizi ecologici porto di Genova
SpA (SEPG), Aff. C-343/95.

> Decision de la Commission du 19 juillet 2006 concernant laide d’Etat N 140/06
Lituanie - Subventions aux entreprises publiques opérant dans les établissements pénitentiaires.

* Decision de la Commission du 27 mars 2014 relative & Uaide d’Etat SA.36346
Allemagne GRW land development scheme for industrial and commercial use (disponible
uniguement en allemand et en anglais).

. CJUE, 12 juillet 2012, Compass-Datenbank GmbH contre Republik Osterreich, Aff.
C-138/11.
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° Ont également été qualifiees d’activités non-économiques les régimes
de sécurité sociale obligatoire. Les régimes de sécurité sociale fondés sur le
principe de solidarité qui ne relévent pas d’une activité économique présentent
généralement les caractéristiques suivantes:
I . : 34
a) Uaffiliation au régime est obligatoire™ ;
.. . . . . 35
b) le régime a un objectif exclusivement social ;
o) le régime est a but non lucratifﬁé;
. , . , . . 37
d) les prestations versées sont indépendantes du montant des cotisations™ ;
e) le montant des prestations versées n’est pas nécessairement proportionnel
aux revenus de l’assuré38;

f) et le régime est soumis au contréle de UEtat”

® Les hoépitaux publics font partie intégrante d’un service de santé
national et leur fonctionnement repose presque intégralement sur le principe
de solidarite™. Ces hopitaux sont financés directement par les cotisations de

sécurité sociale et d’autres ressources d’Etat et fournissent leurs services

* CJUE, 17 février 1993, Christian Poucet contre Assurances générales de France et
Caisse mutuelle régionale du Languedoc-Roussillon, Aff. C-159/91 et C-160/91.

» CJUE, 22 janvier 2002, Cisal di Battistello Venanzio & C. Sas contre Istituto nazionale
per Uassicurazione contro gli infortuni sul lavoro (INAIL), Aff. C-218/00.

* CJUE, 16 mars 2004, AOK Bundesverband, Aff.C-264/01, C-306/01, C-354/01 et C-
355/01.

’ CJUE, 17 février 1993, Christian Poucet contre Assurances générales de France et
Caisse mutuelle régionale du Languedoc-Roussillon, Aff. C-159/91 et C-160/91.

% CJUE, 22 janvier 2002, Cisal di Battistello Venanzio & C. Sas contre Istituto nazionale
per Uassicurazione contro gli infortuni sul lavoro (INAIL), Aff. C-218/00.

* CJUE, 17 février 1993, Christian Poucet contre Assurances générales de France et
Caisse mutuelle régionale du Languedoc-Roussillon, Aff. C-159/91 et C-160/91.

© CJUE, 11 juillet 2006, Federacion Espafiola de Empresas de Tecnologia Sanitaria

(FENIN) contre Commission des Communautés européennes, Aff. C-205/03 P.
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: : a1 o
gratuitement sur la base d’une couverture universelle . Les juridictions de
U’Union ont confirmé que lorsqu’une telle structure existe, les organismes en

question n’agissent pas en qualité d’entreprise542.

o L’enseignement public organisé dans le cadre du systeme d’éducation
nationale financé et supervisé par UEtat peut étre considéré comme une
activité non économique. La Cour de justice a ainsi jugé que UFEtat: « en
établissant et en maintenant un tel systeme d’enseignement public, financé en
regle générale par le budget public et non par les éléves ou leurs parents, [...]
n’entendait pas s’engager dans des activités rémunérées, mais accomplissait sa

o . . ) . N
mission dans les domaines social, culturel et éducatif envers sa population » .

° L’organisation de certaines activités ayant trait a la culture, au
patrimoine et a la protection de la nature, compte tenu de la spécificité de
celles-ci, peut ne pas revétir de caractere commercial et, de ce fait, ces
activités peuvent étre de nature non économique. Leur financement public
peut donc ne pas constituer une aide d’Etat. La Commission considére que le
financement public d’une activité ayant trait a la culture ou a la conservation
du patrimoine accessible au public gratuitement remplit une mission purement
sociale et culturelle qui n’est pas de nature économique. De méme, le fait que
les visiteurs d’une institution culturelle ou les participants a une activité
culturelle ou de conservation du patrimoine ouverte au grand public, y compris
de protection de la nature, doivent acquitter une contribution financiere qui ne

couvre qu’une partie des colts réels ne modifie pas la nature non économique

“ En fonction des caractéristiques générales du systeme, la perception de montants
ne couvrant qu’une fraction limitée du coUt réel du service peut ne pas affecter sa qualification
en tant que régime non économique.

“ CJUE, 11 juillet 2006, Federacion Espafiola de Empresas de Tecnologia Sanitaria
(FENIN) contre Commission des Communautés européennes, Aff. C-205/03.

43 CJUE, 11 septembre 2007, Commission des Communautés européennes contre
République fédérale d’Allemagne, Aff. C-318/05.
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de cette activité, car ces contributions ne sauraient étre considérées comme

une véritable rémunération pour le service fourni.

° De plus, de nombreuses activités culturelles ou de conservation du
patrimoine sont objectivement non substituables (la gestion d’archives
publiques détenant des documents uniques, par exemple) et, de ce fait, elles
excluent Uexistence d’un véritable marché. La Commission européenne considere
que ces activités pourraient également étre considérées comme ne revétant

pas de caractére économique.

o Il convient de distinguer entre les fonctions d’organisation de ces
missions et les fonctions d’exercice des missions. La jurisprudence de la Cour
citée ci-dessus porte sur l"organisation méme de ses missions. Il n’en demeure
pas moins que lorsque la personne publique, aprés avoir organisé le service ou
les missions, souhaite en déléguer 'exercice a un tiers, moyennant rémunération
ou souhaite acquérir de fagon onéreuse, des prestations ou des fournitures, lui
permettant d’exercer elle-méme ses missions, elle intervient alors comme

cliente sur un marché de nature économique.

° La communication de la Commission relative a la notion d’aide d’Etat
visée a Uarticle 107 paragraphe 1 du traité sur le fonctionnement de l’Union
européenne (TFUE) détaille les éléments sur lesquels se fonde ["Union
européenne pour déterminer le caractére economique ou non des activités ci-

dessus rappelées.

1.2.2.2 L’opérateur économique, personne publique
La conclusion d’un marché public peut se faire
. - a4
tout aussi bien avec une personne privée qu’avec une personne publique .

Sous réserve que le contrat conclu entre les entités appartenant au secteur

“ Voir en ce sens CE, avis 7/5 SSR, 8 novembre 2000, Société Jean-Louis Bernard

Consultants, n° 222208; CE, 10 juillet 2009, Département de ’Aisne, n° 324156.
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public ne soit pas qualifié de « quasi-régie » ou de « coopération public-public »45,
des marchés publics sont conclus entre personnes publiques en application
des regles du code de la commande publique.
1.2.2.3 Le cas particulier du mandat

Un contrat conclu entre deux personnes privées
non soumises au code de la commande publique ne peut étre qualifié de
marché public. Néanmoins, dans Uhypothese ou une personne privée agit sur
le fondement d’un mandat (express ou tacite) délivré par un acheteur soumis
au code, elle doit respecter les regles posées par ce code™. Il convient par
ailleurs de relever que les contrats de mandat conclus par 'acheteur a titre
onéreux sont des marchés publicsm.

1.2.2.4 Le cas particulier des contrats subventionnés

L’article L. 2100-2 du code de la commande
publique prévoit que les personnes de droit privé qui ne sont pas des
acheteurs soumettent néanmoins les contrats qu’elles concluent avec des
tiers, aux regles du code, a Uexception de ses chapitres Iemg, |I49, I du livre |
de la deuxieme partie et du chapitre VI du titre IX du méme livre |, lorsque les
conditions suivantes sont cumulativement réunies:

- ce contrat est subventionné directement

a plus de 50 % par un pouvoir adjudicateur soumis au code. La Cour de justice
de U"Union européenne a eu l'occasion de préciser ce que recouvre le terme «
subventionné », qui doit étre entendu de maniére large. En effet, il comprend
toutes les participations financieres directes des pouvoirs adjudicateurs dans le

contrat que la personne privée entend conclure et peut aussi inclure des

® Voir la fiche technique « Les contrats conclus entre entités appartenant au secteur
public ».

“ CE, 28 juillet 1995, Préfet de la Région lle-de-France, n° 143438,

“ CE, 5 mars 2003, Union nationale des services publics industriels et commerciaux
et autres, n° 233372.

“ Articles L.2191-2 a L.2191-8 relatifs a U'exécution financiére des marchés publics.

“ Articles L.2192-10 a L.2192-15 relatifs aux modalités de facturation et de paiement.

* Articles L.2193-1 & L.2193-14 relatifs a la sous-traitance.
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mesures de financement indirectes comme les allégements fiscaux. Le fait que
cette participation financiere soit prévue par un texte ou découle de la libre
volonté des pouvoirs adjudicateurs concernés est sans incidence”".

- la valeur estimée hors taxe du contrat
est supérieure aux seuils européens publiés au journal officiel de la République
francaise (JORF);

- Uobjet du contrat reléve des activités de
genie civil ou des travaux de construction relatifs aux hopitaux, aux équipements
sportifs, récréatifs et de loisirs, aux batiments scolaires et universitaires ainsi
gu’aux batiments a usage administratif ou de prestations de services liés a ces
travaux.

Ainsi, les personnes de droit privé devront procéder
a des mesures de publicité et de mise en concurrence pour ces contrats. Le
pouvoir adjudicateur qui octroie les subventions est chargé de veiller au
respect des dispositions des livres ler, II, lll et V de la deuxieme partie législative

du code de la commande publique.

AUanieing
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marchés publics) 1381951 L. 1110-1 LLviqUixmaﬂgwmaﬁmgﬁuafﬁ'mﬁw wazUsvian
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. CJUE, 26 septembre 2013, République frangaise contre Commission européenne,
Aff. C-115/12 P, points 42 a 49.
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> SunTan usuntud, wé’nngwmaﬂnﬂsmL?'imﬁ'w%mimmsmz, fuindsii 5 (N
UAUAS: T, 2560), NI 87-96.

* Article L1211-1 du Code de la commande publique

* Wawaz38Ui3u991n Fiche Direction des Affaires Juridiques: Les pouvoirs adjudicateurs
et les entités adjudicatrices
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Ind19 viselfuAralunguueunve nielivaralungvuisenvudinaegnele
AU ulTsuIdatodndng WWudy

3. ffiyanalungranslensuiidadslaeniisnudisinadadelaed
i’mqﬂizmﬁlﬁa%’mﬁwﬁa}mﬁmaa&i’miamﬁu WU USEnumuTiesiu (societes publiques
locales 3o SPL) Tidutismumanusain fdndstunasderuimuslngednsnases
duiestiuvzenguuetesdnsunasesdruvieaiu’’

(4) Entités adjudicatrices (n. féminin) ENﬁﬂiﬁl\fﬁﬁﬂUWﬂﬁ'@%@%@%”]ﬂﬁﬂszﬂaU
AAN15LATUNY (activités d’opérateur de réseaux) LALA ATUNAINU (Wid AMNSoU
T WDudf) Muvszun dunisvuds duldswdld Ssazsnsanmisonuifidnmna
Fadodnsns (pouvoir adjudicateur) Mifilds iaanzianisiniets Tnsnuusyana
ngvanedadedndne ine L 1212-1% ssdnsdiisunadatedadneiivsznoufionis
wdovnglduvseanidu 3 Ussian dadl

*" Larticle L. 1531-1 du code général des collectivités territoriales: « Les collectivités
territoriales et leurs groupements peuvent créer, dans le cadre des compétences qui leur
sont attribuées par la loi, des sociétés publiques locales dont ils detiennent la totalité du
capital. [...] »

*Larticle L. 1212-1 du code de la commande publique: « Les entités adjudicatrices
sont:

1° Les pouvoirs adjudicateurs qui exercent une des activités d'operateur
de réseaux définies aux articles L. 1212-3 et L. 1212-4;

2° Lorsqu'elles ne sont pas des pouvoirs adjudicateurs, les entreprises
publiques qui exercent une des activités d'opérateur de réseaux définies aux articles L.
1212-3 et L. 1212-4;

3° Lorsqu'ils ne sont pas des pouvoirs adjudicateurs ou des entreprises
publiques, les organismes de droit privé qui bénéficient, en vertu d'une disposition
légalement prise, de droits spéciaux ou exclusifs ayant pour effet de leur réserver
l'exercice de ces activités et daffecter substantiellement la capacité des autres

opérateurs économiques a exercer celle-ci.
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3. IANTAUNYVUIELENYU (les organismes de droit prive) Alazu
Usrlowiannnguinefiawnsengunsaweiiiuieanulidinisuseneuianis
\n3etnevideiitensuvngludiuiiuamseddnyliungusznoumamaasugialunis
fgdsznoufanisdanann

Ne sont pas considéres comme des droits spéciaux ou exclusifs les droits
dexclusivité accordeés a lissue d'une procedure permettant de garantir la prise en compte

de critéres objectifs, proportionnels et non discriminatoires. »
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Abstract

Handbook for Legal Exam Preparations including Writing Principles at
LL.B., Barrister-at-Law, Assistant Public Prosecutor and Judge Trainee Levels, together
with the Guidance to Study LL.M. Abroad written by Ponpawit Pankhamkerd is
the handbook which compiles the author’s experiences and the interesting
information. This book aims to pass on knowledge as a guideline for studying
and preparing legal exam in Thailand. Furthermore, Waranya Trongpisutsak is
also a co-author of this handbook, who provides guidance related to study
LL.M. Abroad. The handbook is suitable for people who desire to study or who
are studying at LL.B. and prepare to take legal exams, namely Barrister-at-Law,
Assistant Public Prosecutor and Judge Trainee Levels, as well as people who

desire to preparing to study LL.M. Abroad.

Keywords: LL.B., LL.M., Barrister-at-Law, Assistant Public Prosecutor,

Judge Trainee Levels
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deutunanussaumsaivesfiTeuesinhlige nildifiui Bnslaiiviudan ud
Fnnstuiethsls dwangidlsnoniaFoutie vietinislaiviud i dWeolifuda
anusafiarusuivdsuudlisnmsduegndlslidndunmadoulddne uenaniideuls
T¥n1wwaznisisouiFesadieudiouasianduiueswilhAnanuauynauiulunis
81U ustegalsfin milvdeiauidafinsldmiiendsoradumidnlaanzidideu tns
lildfinmsesuresioluinddtumnennuiesndls uaelidiifaifinegsuaumis

Tnsaguuda vilvdeauiiduaiionisiauaunisasuuagndnniadounay
Foapungmuneiisiusinanyszaunisalifelsedny uazdeyaiaulalugiuswety
veniavesiidsuiidnidonudnnisuazmadiasiig q isruamddieduauriligeiy
le5uiaaisnssounisasungruneuazilUusuldlunsiSouvesaulesld Ssfuurii
Furouuazdyvuligiivszasdasfnuvieidsdnuegauzdamansvnvinulssu
wifadeiduil
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ﬁnngwmm&hﬁlm (Storytelling from Lawyer)

Anausnguszaunisalnisvinauluddnaunguang
M UsewmAaunsgalsni (Aase)

The First Ladder to My Legal Work Experience in USA
(Chapter Two)

a o ¢ A **
ANUUN AFITINT

Sitanan Sriworakorn

" Suiisuunaa (Received): 9 fhimu 2563 Suitudlaunaanu (Revised): 26 WGwNIAL
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h Qﬁwé’ﬂmﬂm sq'u‘l‘?'i 72 (WU, INTIMNSeT AU (Resatoususu 2), uum. adeit 62,
AansuUugna1u 3N nuneseninausemalUSsuiisuanun Ineae s U safad,
AansumUudinanu3vIngnanen 8o seninalssmaanuniingtdenassen, wadudin
wazngaNuLasuaivieside) efine1313guTTenelasiNTeuTIRSENAUNToUANTEMSY
nmsdnwtussauuAtadin 33ngrunen1dens duneusufnyinguunewisuivadinean,
919158U5891011A39INYNN8A180nT AnziRA1ans uvnInededaduday, fUsnwnSens
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UNANED

duiesanunanutinngrneianizes nsansifeans uninedousiivans
Uil 2 audt 2 (nsngeu - Sunmw 2562) Fefidouldueniarfisinusnuasnis “ufh
viaw” Tuaedndnnguunglulsemaansgensinlagnisduainsuazdunisalau
seuinfimdsdnvivdngasimansumdudio (LLM) luussmaanigeusnilund
iy dfgnlinruaulateyadinarifusuiunnn luuneannui fideuisweielona
uagiuttsiadumadnmaniafifdnindnvingrunglneuaznuneanuaulngsa
e Tuneisdnngranslulssmaanizonsnild lnsunenuilfidouazueniay
falAsansnuneauwaniasusswinsUsemne (nterational Legal Exchange Program
(ILEX) msviauludszinaanszeinini uagauaunuisaulneg-ausiu defideu
winduegredeinsiulsslonifuidnindnuingrnesudmuganuealnefisig
wown “lena” ismuuszaunsainisvinulumedndnilulssmaanizowsng

AdARY: Usgaunisainisvinany, ddnaungvang, ansgewsng, nuneanulng
Tusinaau

Abstract

After the first chapter of my article on “The First Ladder to My Legal Work
Experience in USA” was published in Mae Fah Luang University Law Journal,
Volume 2 Issue 2 (July - December 2019) and well responded, hereinafter is the
second chapter on my insight into my legal work experience abroad. This
article is to cover another alternative path that could possibly land foreign law
students and foreign lawyers in a legal profession in the United States. It is also
to discuss the work environment in the States as well as to get the reader to
know about the Thai-American Bar Association (TABA). | truly hope the reader
who is looking for a work “opportunity” in the legal profession in United States
will find this article helpful.

Keywords: Work experience, Law firm, USA, Thai lawyer abraod
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TAsaN1snuIsAuLaniUasusEnInelseme (International Legal Exchange Program
(ILEX))

TasensnueaukaniUieu (intemational Legal Exchange Program (ILEX))
dulassnsiidntulasdinnguuneseninsUssmausiauivadinsaniansgowing
(American Bar Association (ABA) Section of International Law) #sl@§unuatiuayu
91NNTENTUMIANUTTIMAANIT (U.S. Department of State) #nquszasdiiioidn
TonaliiifiiuszneuivInnueaalussuszmalsidnluiinanuluddnnungrng
YosUssmmavigouinidrsiulasins (Participating Host Firms) Tushusmismungaany
waniasunIenuieaus1eY@ (Exchanged Lawyer/Foreign Lawyer) uassiogan
Temalunsidwhaulugiugnneanuegiaduiineldidwinudanm emporary
work Visa) #303%910125:11Un1591997U (employment-based permanent residency
visa) Geazldnansely esinnsznsramsinsszmaansgdudaivayundnuos
TasamsnuieanuuaniUdey §idisnlasenisivnauagldfunisiusesnuantaly
Ie5uiduszian J° 9nsguaanigenisn

nasnszoziatinnuneldlasinimuisauuaniUasuseninsssine
wenIINMIeANiNTIlasinsaglasuRueuandinnunginewd Adslasy
TonafiazidnsanAanssuiunisdauasununainansuagnasusiaeng q (diversity
and inclusion programs) SnsvadeldsuatannisnissnwneuauasaTaRnIIRIuEY
Tuguzgndne SaumaonaunuNsAnyIiioresenasdaImiluinTnngvune 1wy
unsAnwAuIwlundnansuszniatadnseng g Aferdeatvarvingvanei
v waznuatvayuinsiundunstuainsaeutaziniousasuluaygyiniiany
viowAtdinansgowinilusassiidrinnungmneiiu 4 éfﬂ@gj

AnautRvesidmlassnmsmunseunanasuseieUsemanaiiimunly
TavdtngrnesenieUssmawiauivadineanianisemsnisl

" nsgnsunsinsssaansy Wunsenmasvesiguianaslsemaanigeniniiisia
wihfluaganuiuiinveufansiuanuduiusseninassimavessemaanigewsn

*Jef1Uszinm J ﬁi’mqﬂﬁzanﬂlﬁadnLaﬁummaﬂLﬂﬁauuﬂﬂa Aug wazsinuERalusL
N3Ny Aals wazinerans Qﬁvﬁﬁwimqﬂﬁﬁlﬁm niseulunnszdunisdne giinsuns
Anauaiad JURRINUSEN aa1UU wagnuig91ueig 9 aaenluAIaInlsuseulsraufned
fsonAnviuarlsuSouwanieniedu 4 on1ssifunanasunioduninise a ansulusedu
gaudAnw Hlasunudiunsinide EEL{J”I?]ﬂE]USiJ’QJGU’]%WIHﬁWSU’ﬁSZﬁWNﬂ’]iLLWV]ETLLa%ﬁ’]GU’Igu q 9
TnatAes LLazmwi'mmﬁﬁLﬁumNmé’aafmqﬂszaaﬁtﬁaﬁdLﬂmm'mi TA1Usne v398 Anousuy
uanudsu videuansnnuduierinue ildemauanzsu viedhsnlasimsuanasuyaaa
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1. i9ulasensagAeIunIsAnuluseAuaauAnyimeLeuirin
TuuszimeduuenunilonnUssimaanigoiaing (The participant must hold a degree
from a post-secondary academic institution outside of the United States.)

2. fiirsiulasenisazdeslasutelauenaunnasindneaindinay
nquanedrsuilasenslivinau (The participant must have been offered a training
program through a host firm.)

3. idrsaulasenisagdesiuszaunisainnsyinauluyssinady
uenwilonnUszimaanizeminiegraeeniled luavndeatusuiinuazidisislu
IﬂiamimuwmmLLaﬂLU?ﬁ'auiwd’Nﬂizmﬁ (The participant must have at least
one year of prior related work experience in their occupational field acquired
outside of the United States.)

4. fiirsnlasansazdesiigaliiuldindvinuensldnudangui
Weswaransiululaaziu (The participant must possess verifiable English language
skills sufficient to function on a day-to-day basis.)

5. fi19alasanisagaeslasuenansunun1suURnuLasianssy
gaelasanisuaniudeuy (The participant must complete an acceptable training
placement plan (DS-7002)) Fnonarsavuilifuenarsidinauuesnseanliun
afandrsnlassnisfioUsznounisiiansaneydalidasiasidviaudiudninay
nguanewednei 9’

*lenansununisUfvAnuLagAanssuveslasinisuanivasu (Placement Plan)
Usgneudiesisazideanisvinau ldun fodinsungnuisuisdns denazsunuaves
adudrmIenuisanuiiuInuvesiidisinlasens (Supervising Attorney) WHUNMIBANY1
NOVUY AL suauLsumLﬁyammuLLazmm%“Uc‘im%awmﬁﬁﬁaﬂmnms HADAIUNINTTUAN 9)
Afiirsuilasansagdondriunasnszoznaivedlasins ilesnninguszasdniawoslasnis
nungasLaniasudenistilenanunearussUszmaiununeanuluussimaanigeninile
wandsuiFeuiuszaunisainisinudeiuasiu oy WHUNSUHURNULALAINTTUVD
Tassnnsuandsuisdndesszyeazifonianssuvesdiinaunguuisunedneiazdaaiuls
AAnsvaoNs AN ARG AT dedninnguanesevinsemawiaudtudingan
avsgoiwinfinnsanoyifununsujiRnuuazAonssuvedlasinisuaniudsuvesiainsidis
lassnnsuasiadinstineusuidnulasenisuwd fidrsanlasinisasseadninnenunansujiRnu
wagAanssududeddnnungrminsusdauazdiinngraneseninsUssmauiauddudingann
avigawinmnauifiou (MienuszeznanfidinnguuieszninsUssmauiauAvudinsan
nug) sigly
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dosnngidsunsidisulassmamuneanuuaniUdsusenintsUssnal ey
Javedelemavenidaniossniedusuin nursanuaulnedviiauluuszmealneg
Ag1ursaniunIsAntdenkazidnsulasinisasnanlaaniguiisanunuigainu
Tutspnedu 1 Taglunsdvesiloudy sewheiifBowhaulusmumidivinwngune
yadluusunngneaSonsidnaunguaneiuiaed woud ulaud Wsemalne)
Adsuldsunsuuzianeiansdivinwidungrnenifeinsiiumine denasis
(University of Florida Fredric G. Levin College of Law) Iﬁﬁﬁ'ﬂimqmsﬁ Faluwauziy
NI e Uk UAMENTRAIIUNITANY Useaunisalin1svinanu haginwen1e199ngwied

Y 9
(Y ot

Farafisauidoiausnsunnasininanuaindinnungmanefidisalasins fideu
FafudseiAnis@nwinazn19venu Resume/CV) aanunsiugnuLes (Cover
Letter) uazfa9e19n15:081 (Sample Writing) lUgwiudugdnnis (Managing Partner)
YBIFUNIUNY MUY Procopio, Cory, Hargreaves and Savitch LLP' luiiloswudieln
uasguadvlesiils Jadudineiiedesegannlunmslimuugidmunguanend
pINTuarINURUNBanssEvieUssmAluatguadneide Tnedhaungrunowsd
fidndugnenuiiduyanagieassdymanioyanadiifufieglulssmelaussmenils
unnimilasemea (Dual Citizens/Dual Residents) yaragodnuoisnifiendoey
TusinaUseina (U.S. Expatriates) wazu3svlussussmafififieiundnidunudawnd
913U (U.S. Controlled Foreign Corporations (CFC)) ABUTUI9LIN Nty EEL%EJUW’%’U
nswanngliduntwaluuweUndindu Skype Video Call’ Ussunuaasdunns
Timas nedrdnaulavdmanisdunivalnuniuni1edwandadf e ulatiunig
Fadonuaznaunnasseniutaaueliidyeu ndainty vadinauizdnds
LONAITAYYIINN LLaSLaﬂﬁﬂiLLNUﬂWi‘Uﬁﬂaﬂ’mLLaxﬁf\]ﬂiiﬂmaﬂiﬂiﬂﬂ’]iuaﬂL‘Ugﬁl‘u
(Placement Plan) 1n8siiegvasifouiiuszimalng iedaralsiundinngmuie
FEMINUTEIMALSURTMARN1E@5FOLISNN (American Bar Association (ABA) Section
of International Law) ifeiufdadinsaniansgeinsnididunimiisasunmandi
sevaniewasleulasun1sduduininuauifnsuiiuial MuuAtuanean
ansgoudnnazdndsenarsieliifilouddunisiuverinidfianuypansgenin
Usgdsemalne Ingdiniififouldsutunsseydo American Bar Association (ABA)

! S”lEJazLﬁ&mLﬁlmammdﬁﬂﬂ’ﬂmuw]wuw Procopio, Cory, Hargreaves and Savitch LLP
Fumléidi https://www.procopio.com/

? srwanidualisaiunisdunivalaufifounenanliluunanuinngnineianses
Nsasiamans sinendousifivans I 2 atudl 2 (hengies - Sunaw 2562) wén
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I

\Dudatiuayunsiiuveden (visa Sponsor) mi‘mmLsuaulmaaaaﬂm%mﬂumiawa
Feuaraldaelunaiumsludshnnungranedivssmaansgewsnn ioaind
A &JuﬂlmLsuﬂ;ﬂLﬂwuﬂuwLmimiﬂsamiwmEJmmu,aﬂLﬂaausumwﬂivmmm
fageil forunsnonsuwdrindausaninefiasriliadingldsunimeusuidn
TassmsnursanunaniUdsuszninalssmave sudvudnsanianigeiuin
Aeteiauanaunnadliidiviauaindiinaunguuneidisulasinislulssina
ansgawiin fulu Smsugiidaaauidosunsudau viaTeeundaiauanauanad
g iy Aausnifasinsdamsuisosiedodunaungmueidunsdeudy
Participating Host Firms l3nua1uinnguuesena Ny ssnauiauuavafnngani
ansgawsng defiiaulearvaevaiusieazidenlalaenssaindinnguungssnang
Ussinauiawivnidinganiansgewing’ vasaniu dasdasozdosinistaulagn
waalm7a7unavungwmawmuﬂszmﬂa::mmwumfazawZungmne/muimﬂuwmy
3oy vnd Nm/ﬂinm55"wuufnmﬂ9wmmvawamuwangwmmawvmwuu 9
W1uUsEIANISANYIALN 1TV 19IUNTaINT TN IA Y Tl dmSualinsNds
Lilgsunsmeusuludiy q Swensoaiasimiluldalulasn Inslomanazlasuns
poufuiivhiutuegiudadevatsysenis vndiludusndninnuenafionsuuds
Wiud fadasdaivszaunsainshaulsiifiome viedslifsasinduiumisiagas
Jumaligadiasluldsunisneusu usneTdalufisunising sgneutunidinau
dafudsnudsiudilavesiaias fonafiansanlilenadunivaitagnouiuidl
MU i udeeeinliviuo1unesinnisinaudddnaungvaneludseina
anfsousmiulalifudedlnadudedidla

dyd

uanannsaiveifuiiatinsidisiulasimsvasfidouiauegiivseme
Inguda ﬁ’ﬂﬁﬂmﬂgvmﬁ&JﬁLﬁqﬁ’]L%ﬁlmiﬁﬂmmﬂwé’ﬂqmﬁmmammmumwiu
UseinaansgewininsefiogszninanisilneusuindmiuiuneldigniniGoy
(Optional Practical Training (OPT)) flanunsaastastirsaulassnmsmunanuuaniUasy
Iehguiu Femneanuindatasaunsasgiaululssmaansgonsnsoidedluldia
TnglddoaAunindulsemalnenau iWeauiadnsdosdamandflunisadasidisiy
Tassnsasunuiitmuanuiifidouldnanliudadeiu duduneunsatasdu q du

ilvuneunisadpsiduiedtunsadasidisiulasinisandsemelnennysens de

6 a A a 4o o .:4' i = vl
swavidalinuigiulasinsmueaukaniUasusynInsusema (ILEX) Anwnladn
https://www.americanbar.org/groups/international_law/international-projects/international

legal _exchange/
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[y

foududnudaduneiviaulasgredadmiudiisesnsmuszaunsainisinnuass
luusemaansgelain
Jafasilasunsneusuliidrsanlassnnsasldduasuilaannsensianis
FinsUszeansy (U.S. Department of State) Wiiunsifeuuandnfudiiuanideu
enuisuialsemaanizenin fudletunsfoundafidrinilasinisazldsudoya
Imanigatuiansmvesfudinaniddsuannndguivilan liiesduinGeu
wandsu dnAnwilnaunaniiey nusenukaniuiu saviAvdinuanude
AlFsunuaivayuanfsuiaavigoniniluanindndu q fe

The U.S. Department of State welcomes you, International Exchange Alumni Member!

exchangealumni@state.gov
W to SITANAN.SWK ~

Dear SITANAN SRIWORAKORN,

As a verified member of a U.S. Department of State or other U.S. government
exchange, you are invited to access International Exchange Alumni
(https://alumni state.gov), a prestigious, web-based community for alumni of
exchange programs supported by the U.S. government

WesrezavedlaTinsnungauLanilisuseninsUssmadugaad s
lasansenalasudaiauenaunnasaindidnaunguuneiauvinnuegiiininnuse
v YN 1 o Y 7 ' ' Y
luguggninaneliginnutinsniuseny HIB  v59391011501uN5919UU 800
8 v Ao o Y a P a1 o o A A
EB-3" lagdadeidrdnaunguingazliiatsunduveigninnudinsiviedsnands

" Agszian H-18 (@ wgdungnsfivey) luisdmiudfiazidumaludiansgoiwin
dleuftRanudlatinnsdanisiidesisousosuds didauantilunslésuisssinniasdos
lé’%Uq@ﬂ'lsﬁﬂmsﬁguﬁwﬂ%zgzyw% (oUTyifieui) Tusmvindiesafuiumisiignitis e
wpdsgdosdumioinsisnudenssnmussnuansyn ietuasdaimuauaziioulvves

o v v

dydnsnuvesnazldueud@ien visl drdnauasisrudifiesazdyyf Usas sy

dmuninudssandudeduodwgtungnsvield saeasumadudfionsurigiiazlasy
oulAednnaifiiomeriazshaudnanldvield seazBeafindufoiuian H1B Anwléi
https://www.uscis.gov/working-united-states/temporary-workers/h-1b-specialty-occupations-
dod-cooperative-research-and-development-project-workers-and-fashion-models

® F91015UsEIAY EB-3 (Mnemgosussaviynandifivinugdnndn) iuldnansthefiugu
Tngwisiisazdeaduionarslunisinuadsonsensansanuanigs uazfigarenszngi
wsseuansye Tiduldnliddadassiewsfuiimerennudeanisvessunsu aniy
NIENTHUIWWANTF ﬁ]gﬁﬁ]'ﬁzmﬁmumﬂ'wa’]’w&zwi;wﬁw'lnuw%’w?'fmaiwiﬁl,l,dqﬂfﬁ'm IERFAIRLITHG)

m3olueudi®) n1ssuadnsgninewesuedne wazesnienaisiiieliiadasduvedgimaditneuy
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H1UN13IUliLAIdINlasINsivagysenis Wi AuaudRveEliisiulasanis
nasunsulugisszeznalasinmuisanLanUdsusniesena Hanis
aouiduuAvadinvesuaifidiinnungmnetuiiey deulumaasuaniugidmie
Foulunisegerdeluussmaansgoininivesfidislasnis’ wazanujaiudila
ffidrsuilasssuszasdazdesennisinulusmeindnngmnesrezemlulssime
ansgowsni 1usu

n1svieulugiuznuieanalusiiway
NnUszaumsainswewlioy msvihnundinaunguinelulssmaansgonisng

frundeadetumaiedusumisivinungmnefidiinaungrnglulssimelng
Juegnaunn lnsangludussuunisdnnisuims ssuvdaiuteya Wsunsuduiin
Falusnsinu swazideanisieu Wsunsudaiuuagdunlndonu nasnaunis
\Weusoszuunsinuuenanumdlusissuuiafudeyanisluvesdninny
ngvuneduuidudnuaiieaiu vligdeulideddnaiusudliduiuiussuunis
viuanntin egnslsAa Tuanuwilougensinuunnsts nsvieuiidtinaunguune
Tudszmmansgondnifinnuuaninaainmsyhanudidrinaungmnglulssmalneo
nagUsens 019

prveudiiioswasdamnd (USCIS) seld vieil Fernmsussian E8-3 WHuTen gl suoudite
anadsuduniunidnldluniends swazidenfiuduiediuien £8-3 Anwildd https//www.
uscis.gov/working-united-states/permanent-workers/employment-based-immigration-third-
preference-eb-3

? nadsgimarivuadeulvindithianlassnisdeafumandulsemagianu Wssmne
UuLiin) %@QﬁUﬂﬂﬁJﬂﬁdﬁlﬁﬂﬁizﬁlzL’Jaﬂﬂ‘idﬂﬂ‘i%u%m’nuLLaﬂLU?ﬂIEJ“LJ%Wj’NU‘izL‘1/1ﬂ§14€j6]ﬁﬁ (Two-
Year Home Residency Requirement) ﬁfnLﬁu%’aﬁ’muﬂﬁﬁf’]ﬁ'ﬂlﬂﬁ'ﬂiﬁlﬁ%’ﬁﬁdmisLm/l J Was
anugIsnduisieriodudiiuiiogn1ns (Permanent Resident) veaUsimaanigewinls
Jundeziiumanduuazendoeglulsemagidiuivesmudusseznategiados 2 U vinloiid
99119 “two-year home residency requirement” faaifiuntsnauludiussimeavesnuidunou
wazliiaunsaduFewerdsuaniugiswiralulsamaanizeiinmldlurisadingn eglsia
fidnitouladonsduenarsvosniunsuulidosindina 17l Tnonisiguilisguiatszme
ansgasnuiuihdidisulasinsiluyaradiivinvenmsvihnuluaandv@manis (the applicant
is subject based on the skills list) uazsguraussmagiaunvesidnsiulasinisivisdelaliud
ARFUNISTRENLINTRTIARINETT (letter of no objection) ddliunridnsiulasenis %qﬁﬁamad
fAlasvoniunsusulidesdaiutuiliidouaunsodsuiduievnudediansgeminild
TnglidoaAunmenauandausemalnenou
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1. M3dndunundvinisnigludriingu
duiilesnnderimunveauivudinganluurazuasgirvuelidi
asurnuunuea/uAvadindesfuiiluans@nuvdeidedduauivngmune
Tuusasrduarmenureiuitudinsanlusadyiu 9 Wenwnuzlunisusznauinm
nguuneluguenuneAIL/wAvgn (Continuing Legal Education (CLE) Reporting
and Compliance Requirements) * @smnifiutaludlinsunufidualy aoueluns
Usenaudvannguung (Active Status) Guamﬂﬂaﬁu’uf\]zgmﬂ?iamﬂuamuzmaimmsa
Usgnauimdwlugiugnuisainu/iudtaudiald (nactive Status) fewmnil d1ifnau
nQuINEVaNEUAs Taudsdinaunguuneifidouriaueyiuindaduuunivinis
meludrinnududsednitenumunassesenosdanuiliuinusaisluditnny
Tngmneanu/uddasinansafutalusnnadisuduiuninnsinanls 3
sULuuNMsInudunuTITInIsannzdunsiaduuunganainmuemisnalsiu
Tngfinsdnomisnarsiuliuanuisanuiiussasdazidnsiniadunuide vinli
MngANENsasduLuILazSuUsEM e snatriuluniandula laglinsenusie
Flusnsvendluiuiiy o
2. NMTEUEINLALNADUTINANUNAINVAY
duiilosaniendnualvesusemaansgeminidauvainnatoniy

o
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Diversity | Procopio, Cory, Hargreaves & Savitch

Diversity
Procopio’s Commitment to Diversity
Procopio’s Diversity Committee

+ Kevin Davis

« Dave Deonarine

« Evelyn Heidelberg
« Kim Jewell

« Marie Burke Kenny
« Kam Li

« Miku Mehta

« Elettra Menarini

« Sandy Shippey

« Jamie Quient

« Adriana Ochoa

« Sitanan Sriworakorn
+ Lauren Symington
« Fred Taylor

« Tom Turner

« Steve Untiedt
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(Executive Board) Wusgegiiamiled wazlugiuenssunisauiay (Board of Governors)
Snsumimiafuszozinaidnvied uaglugiuraundnauauniendsaniy vihls
Hdeuldfenudendladensvhaulindnnguneiussmaanigeisnitusgiann
Tnsimzenadslugiugdifunnsanulng-owituaunis uenaint Tuvasigiden
8sulonaliidnlussnulumuniaariynisanauty nssunisauauLazaudn
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sufanwiildlunisuseguuazniseudusuianssuvesamautmunfady
aw1dsngy duluanuimewssdulonalvigideuldiauinugnundinguiul
Snsgdunils

TABA Lawyers

FABA

thai american bar association

November 2016 Announcements

posted on Monday, November 21, 2016

TABA NEWS, EVENTS AND REMINDERS

1. Congratulations to the 2016-2017 TABA Board.

Executive Board

President: Sam Puathasnanon
President-Elect: Panida Rzonca
Vice-President: Proud Usahacharoenporn
Treasurer: Yanin Senachai

Secretary: Sitanan Sriworakorn

Board of Governors
Tiffany Chukiat

Jane Kespradit

Justin Ruaysamran
Phatchara Udomsin
Phunphilas Dow Viravan
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TABA Lawyers Home

\
e

TABA

thai american bar association

Congratulations to the New TABA Board!

posted on Thursday, January 11, 2018

Happy New Y

f Us ~ hope to see everyone at all our events in 2018

Executive Officers
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Submission Guidelines

Manuscript Format

1. Printed on A4 paper.

2. Printed with Microsoft Word for windows.

3. Printed by using font TH SarabunPSK.

4. Printed with the customized page layout: top 2.54 cm, bottom 2.54 cm,
left 2.54 cm, and right 2.54 cm.

5. Printed with 1x line spacing.

6. Length of content shall not exceeding 30 pages (including bibliography).

Manuscript Preparation Details

1. The title centered on the page must be in both Thai and English. The
first letter of the English title must be uppercase letter and 18 pt. bold.

2. The author’s name must be in both Thai and English, aligned to the
right side of the page, used 16 pt. bold letters, and marked with an asterisk (*)
in order to identify the qualifications, academic positions. Please insert the details
in the footnote at the bottom of the page in accordance with the number of
authors and use TH SarabunPSK 14 pt. normal.

3. The term “abstract” must be used TH SarabunPSK 16 pt. bold. For content
in the abstract, it must be used TH SarabunPSK 16 pt. normal, with the first paragraph
indented by 0.5 inches of the next line.

4. The term “Keywords” must be used TH SarabunPSK 16 pt. bold. The
selected keywords should be no more than three words aligned to the left edge
of the page and typed with TH SarabunPSK 16 pt. normal.

5. The headline must be used TH SarabunPSK 16 pt. bold and aligned to
the left edge of the page.

6. The contents must be used TH SarabunPSK 16 pt. normal with the Thai-
style distribution. The first line of every paragraph must be indented 0.5 inches

of the next line.
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7. The numbers must be used in Arabic, in case of writing in both Thai and
foreign languages.
8. The footnotes must be used TH SarabunPSK 14 pt. normal in the following

format*

Book or Textbook
Author,/Title,/Edition/(Place of Publication:/Publisher,/Year of Publica-
tion),/Page Number.

Example 1: Jidti Tingsaphati, Criminal Law Division 2, Part 1, 8th Edition
(Bangkok: The Bar Association, 2005), Page 9.

Example 2: Yut Sanguthai, (Twekiat Menakanist Editor), Criminal Law
Division 2-3, 11th Edition (Bangkok: Thammasat University, 2013), Page 89.

Journal article
Author of Article,/“Title of Article,” /Journal title/Year of journal,/Issue/
(Month of publication Year of publication):/Page Number

Example: Ronnakorn Bunmee, “ Rape by deception: An Analysis of the
Supreme Court Judgement 10007/2557 and other actions,” Thammsat University
Law Journal 46, 3 (September 2017): 647-663.

Thesis
Author,/“ Thesis Title,” /(Thesis Level,/Subject, or Department,/Faculty,/

Name of Institution,/ Year of publication),/Page Number.

Example: Chitchanok Phansuwan, “ Offense of rape and obscene: A
study of the law of three sals to the Penal Code,” (Master thesis in Law Faculty
of Law Faculty of Law Chulalongkorn University, 2005), Page 108.

"/ as pressing space bar 1 time
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Research Report

Name of the Researcher,/Title of the Research Report,/Name of the
Research Funding Organization/(Place of Publication:/Publisher,/Year of Publi-

cation),/Page Number.

Example: Arnon Mamout, Property Status of the Office of the Welfare
Promotion Commission for Teachers and Education Personnel, Thammasat

University (Bangkok: Thammasat University, 2017), Page 88.

Internet Resources
Author,/Title/[Online],Date Month Year of Reference./Source of Infor-

mation.

Example: Nuttakorn Vititanon, Assassination in American Politics [Online],
5 February 2018. Source: https://prachatai.com/journal/2012/11/43532

Chapter in a Book
Author,/“ Title of the Article,” /in/Title,/Edited by/...,/Edition/(Place of
publication:/Publisher, /Year of Publication),/Page Number

Example: Wiwat Damrongkulnan “ Reputed as thesis everyone can do
this” in The hardest thing to do: legal thesis in various perspectives, Edited
by Kanapol Chanhom, 1" edition (Bangkok: Winyuchon, 2018), Page 140.

Article in Newspaper or Magazine
Author of the Article,/“Name of the Article,” /Title of the Newspaper or

Magazine,/Date Month Year,/Page Number.

Example: Thairath, “ The case of friend watch cause director of NIDA
poll quit the job” Thairath, 29 January 2018, 2, Page 11.
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Other Documents

Agency Name,/“Document Name,”/Date Month Year.

Example: Office of the Council of State, “Hearing on the Draft Amend-
ment to Criminal Code (No. ...), B.E. ... (Sexual Offenses),” 5 February 2018.

Interview
Name of Interviewee,/Executive Position (If any)/Interview,/Date Month

Year.

Example: Vanchai Sirichana, President of Mae Fah Luang University, interview,
5 February 2018.

*Repeated Reference*

(1) If no other reference is made between them, the word “Ibid.” shall
be used.

Incidentally, if the same document comes from a different page number,
please include such page numbers such as “Ibid., Page 9.”

(2) If there are other references between them, the print location, publisher,
and year of printing can be cut off. For instance,

' Jidti Tingsaphati, Criminal Law Part 2, Episode 1, 8th Edition (Bangkok:

The Bar Association, 2005), Page 9.

’ Jidti Tingsaphati, Criminal Law Part 2, Episode 1, Page 18.

(1) If there are more than 3 authors, translators or editors, please
include the words “and others” after the person’s name, such as “Wisanu Kruangam
and others, ........ ”

(2) If there is no name of author, translator or editor, please start

with other details.
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Bibliography

The word “ bibliography” shall be centered on the page and used TH
SarabunPSK 16 pt. bold. For the content, please use TH SarabunPSK 16 pt. normal
in the following format:

- Author./Title./Edition/Place of Publication:/Publisher,/Year of publication.

- Author./Title./Translated by/Translator./Place of Publication:/Publisher,
/Year of publication.

- Author of the Article./“ Title of the article.” /in/Title,/Edited by/Editor
Name,/Page Number.

- Author of the Article./“Title of the article.” /Journal Title/Year of issue,
/Issue/(Month of Publication/Year of Publication):/Page Number.

- Author of the Article./“Name of the Article.”/Name of the Newspaper
or Magazine,/Month, Year/Page Number.

- Author of the Thesis./Thesis Level,/Department,/Faculty,/Name of Institution,
/Year of Publication.

- Researcher Name/Research Title/Name of the Research Funding Organization
/Place of publication:/Publisher,/Year of publication.

- Name of Agency./“Name of document.”/Date Month Year.

- Name of Interviewee./Executive Position (if any)./interview,/month.

- Name of Lecturer./“Subject of the Lecture.”/Name of the Conference
and the Institution (If any)./Location,/Date Month Year.

- Author./Title/[online]./Source/...,/Reference year/(Reference month, Reference
date).

Other Guidelines

1. The manuscript submitted for publication must be an article that has
never been published in any of the journals (including those published in other
documents, such as Ajarya books, books, Raphi books, newspapers, and online
publications). Republishing the article is the responsibility of the author.

2. The article submitted for publication must not in the process of reviewing

in other journals.
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3. The article submitted for publication must not cut or copy from any
article, book, textbook, or research without permission or lack of proper reference.

4. The article submitted for publication must have academic value.

5. The author of the article must strictly prepare the manuscript according

to the format and the details of the submission preparation.
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Manuscript Submission Form to

Mah Fah Luang University Law Journal

To The Editor of Mah Fah Luang University Law Journal

[ (MIE/IVITS./IVISS ).ttt ettt e et e ae et et e ea e s e e et ee e e enes e et ee e eaeseseeeeas
Academic Qualification ..o Academic Position .......ccccooveioeeieee
Job Position ... AGENCY i

Submit [ Academic Article [] Research Article [] Analysis of Judicial Decision
L] Analysis of Legal Exam Question [ Analysis of Legal Opinion [ Legal Miscellaneous
L] Law Book Recommendation [ Others

THELE (N THED) ottt

| hereby certify that L] This article is solely my own work.
L] This article is a work of mine and co-authors as stated above.
L] This article has never been published.
L) 1 will not submit this article for publication in other journals

within 60 days from the date that | submit this article.

Date Month Year of Submission............ /e /e



nsnsiamans undIngdeinivheas

333 i 1 shwarhdn drunailia) IInileIse 57100
Wehsite: hitp://faw.mfu.ac.th

Email: journal.law@mfu.ac.th

Facehook: www.facehook.com/lawjournal.mfu.ac.th




